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NOMINATION OF MICHAEL H. SCHNEIDER, 
SR., OF TEXAS, NOMINEE TO BE DISTRICT 
JUDGE FOR THE EASTERN DISTRICT OF 
TEXAS 


WEDNESDAY, JULY 7, 2004 

United States Senate, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:03 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. John Cornyn, pre- 
siding. 

Present: Senator Cornyn. 

OPENING STATEMENT OF HON. JOHN CORNYN, A U.S. 

SENATOR FROM THE STATE OF TEXAS 

Senator Cornyn. This hearing of the Senate Judiciary Com- 
mittee will come to order. 

Today, we have the privilege of considering the nomination of an 
exceptional Texas jurist to serve on the Federal district bench for 
the Eastern District of Texas. I want to start by thanking the 
Chairman of the Committee, Senator Hatch, for scheduling today’s 
hearing and giving me the honor of chairing it. I look forward to 
moving this nomination through the Committee and through the 
Senate over the next few weeks. 

I also want to thank the Ranking Member, Senator Leahy, and 
his staff for working so cooperatively to make today’s hearing pos- 
sible. One thing you learn in the United States Senate is coopera- 
tion is critical to getting anything done, and that is true in this 
case as well. 

After a few brief introductory remarks, I will turn the floor over 
to Senator Leahy, if he is able to attend, for any remarks he might 
wish to make; if not, then certainly any written statements any 
Senator would like to be made part of the record will be made part 
of the record, without objection. And I know that Senator 
Hutchison, the senior Senator from Texas, will be here, who knows 
the nominee and his family quite well, is on her way and would 
like to make some remarks. 

The vacancy we hope to fill with the nomination before us today 
was created by the untimely passing of Judge John H. Hannah, Jr. 
Judge Hannah was a good man and a distinguished jurist. His fam- 
ily’s loss was also a great loss to the State of Texas and to the Fed- 
eral judiciary. 


( 1 ) 



2 


I had the chance to work with Judge Hannah when he was Sec- 
retary of State for Texas and also when he was on the Federal 
bench. Also, in a brief interim between the time I left public service 
and was a private practitioner, I also actually appeared before him 
as a practicing lawyer. And I can tell you that he unerringly treat- 
ed everyone with respect and dignity. 

Senator Hutchison and I worked with Judge Hannah closely just 
last year on legislation to authorize the Eastern District of Texas 
to hold court in the city of Plano. That bill was important to Judge 
Hannah, who always worked hard to serve the citizens of the East- 
ern District. He passed away the day after the President signed 
that legislation into law. 

The death of Judge Hannah leaves some big shoes to fill, but 
President Bush could not have filled them better than with the 
nomination of Texas Supreme Court Justice Michael Haygood 
Schneider. Justice Schneider will bring to the Federal district court 
the wisdom, judgment, and experience of over a quarter of a cen- 
tury’s service on the bench. He understands, as any good judge 
must, that the duty of a judge is to interpret the law, not to legis- 
late from the bench. 

Justice Schneider has held virtually every position in the State 
court system that Texas has to offer. From 1978 to 1990, he served 
on the West University Place Municipal Court. Then he served on 
the 157th District Court of Texas, located in Houston, until 1996. 
Next, he became Chief Justice of the First Court of Appeals in 
Houston. He served there until 2002, when he was appointed Jus- 
tice of the Supreme Court of Texas, where I once had the honor of 
serving. 

He has been honored both as Trial Judge of the Year and Appel- 
late Judge of the Year by the Texas Association of Civil Trial and 
Appellate Specialists. In addition to this extraordinary record of ju- 
dicial service. Justice Schneider also served the people of Texas in 
the role of assistant district attorney for Harris County. 

Justice Schneider is a graduate of Stephen F. Austin State Uni- 
versity in Nacogdoches in East Texas, the University of Houston 
Law School, and more recently the LL.M. program of the Univer- 
sity of Virginia Law School. And he has a distinguished record of 
civic involvement. 

Justice Schneider’s reputation as an exceptional jurist and a true 
gentleman is well known throughout the State of Texas. It is also 
well known by the American Bar Association, which recently gave 
him its highest ranking, when its Standing Committee on the Fed- 
eral Judiciary unanimously certified him as “Well Qualified” for the 
Federal bench. 

His nomination enjoys broad bipartisan support throughout the 
State of Texas. For example, Susan Hayes, who chairs the Dallas 
County Democratic Party, has written a strong letter of support, 
and without objection, I would like to submit that letter for the 
record. 

I will break my remarks there, and since Senator Hutchison has 
been able to join us, I know she has some remarks she would like 
to make about this exceptionally well qualified nominee, and I 
would be pleased to recognize her for that purpose at this time. 
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Senator Hutchison. You may finish your comments if you want 
to. 

Senator Cornyn. I would be happy for you to proceed, Senator 
Hutchison, because I am going to be here for a while, and I know 
you have a number of other assignments that are going to take you 
away. So, please, go ahead. 

PRESENTATION OF MICHAEL H. SCHNEIDER, SR., NOMINEE TO 

BE DISTRICT JUDGE FOR THE EASTERN DISTRICT OF 

TEXAS, BY HON. KAY BAILEY HUTCHISON, A U.S. SENATOR 

FROM THE STATE OF TEXAS 

Senator Hutchison. Thank you very much. I appreciate that, 
and I apologize for being late. But it is not because I am not really 
excited about the support of a friend for a Federal bench, Mike 
Schneider. I cannot think of anyone who has had all of the right 
qualifications — well, except for you, Mr. Chairman — ^but other than 
you, for this type of bench. He has been a judge for 25 years and 
has performed in an excellent way in all of his positions. This is 
an East Texas judgeship, so the cities would be Beaumont, Tex- 
arkana, Tyler, and Sherman. 

He has served as a Justice on our Supreme Court since 2002, 
elected statewide for that position. Prior to that, he was Chief Jus- 
tice of the First Court of Appeals for Texas, and prior to that, a 
district judge in Houston, as well as a municipal judge in West 
University Place. So he has truly known all the levels of our court 
system, which I think really speaks well for him. 

He earned his bachelor’s degree from Stephen F. Austin State 
University in 1965, a law degree from the University of Houston 
in 1971, and a master of law degree from the University of Virginia 
School of Law in 2001. He has been honored as Judge of the Year 
twice by the Texas Association of Civil Trial and Appellate Special- 
ists. I cannot think of anyone who has the respect that he does who 
is seeking a permanent position on the court. 

As you and I know, Mr. Chairman, these lifetime appointments 
are very carefully regarded because once someone has a lifetime 
appointment, we know that they no longer face the people. But it 
really gives me pleasure to nominate someone who has gone to the 
people, who has won elections, who has shown judicial tempera- 
ment, as well as the ability to excel and be totally, overwhelmingly 
supported by the people of our State at every level — district, civil, 
and Supreme Court, all of which are elective in the State of Texas. 

So I recommend him highly. We all know that this is late in an 
election year, so my question will be to the Committee: Will you 
move as swiftly as possible to try to get this nomination ready for 
the floor? There should not be a controversy, and this East Texas 
bench needs the seats filled. So it would be helpful if you can move 
expeditiously. 

And, with that, I will — well, before I leave, let me also introduce 
his wife, who is here, Mary Schneider. I have known Mary also for 
at least 25 years. She has been a family friend. She is wonderful. 
And his son also, Michael, Jr., is here. 

So we welcome all of them from Texas and look forward to hav- 
ing a swift confirmation, if possible. 
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Senator Cornyn. Thank you, Senator Hutchison. Knowing that 
usually when you and I have the honor of introducing a Texan who 
has heen nominated for public office like the Federal bench, I know 
we sometimes go over the same credentials, and that makes sense. 
But in an effort to try to come up with something new and dif- 
ferent, I went to the website of the Supreme Court, and we know 
that Justice Schneider is humble not because he has to be — that 
is just the kind of person he is — but he points out he held a variety 
of jobs during college and law school, including searching titles at 
a major oil company, managing apartments, driving ambulances, 
operating a school bus for disabled children, working at a funeral 
home, teaching at school, delivering milk, clerking for a law firm, 
managing a college cafeteria, serving as a waiter, bell-hopping at 
a hotel, and serving as an intern at the U.S. Attorney’s Office. I 
may ask him which of those has best prepared him to serve on the 
Federal bench in the questioning. 

Senator Hutchison. Well, Mr. Chairman, I would just respond 
to that saying that when you are giving this lifetime appointment 
and having met many Federal judges who do not seem to have the 
common touch, we can be assured with that addition to his back- 
ground that he is a man of the people. 

Senator Cornyn. I agree. Thank you very much. Senator 
Hutchison, for joining us and for those fine remarks. 

I will just conclude my remarks by saying I am pleased that the 
President has nominated Justice Schneider to serve on the Eastern 
District of Texas, and I am honored to chair today’s hearing. I look 
forward to hearing from him today, and I look forward to what I, 
too, will hope will be a swift confirmation process. 

As I mentioned earlier, other Senators may come during the 
course of the hearing. Those who are unable to attend because of 
conflicting hearings, or for any other reason, of course, their state- 
ments will be made part of the record, without objection. 

But now I would like to invite Justice Schneider to take a seat 
at the table, but first, if you will raise your right hand and take 
the oath, please. Judge? You can just do it from there. If you will 
just raise your right hand, do you swear that the testimony you are 
about to give before this Committee is the truth, the whole truth, 
and nothing but the truth, so help you God? 

Judge Schneider. I do. 

Senator Cornyn. Thank you. Please have a seat. I know Senator 
Hutchison acknowledged members of your family, but I wonder if 
you would like to just have them maybe stand so we can all get 
a good look at them. And I know they are relishing this day as 
much as you are, and we want them to share in the attention and 
the congratulations, too. 

STATEMENT OF MICHAEL H. SCHNEIDER, SR., NOMINEE TO BE 
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF TEXAS 

Judge Schneider. Well, my wife, Mary, of course; and my son, 
Michael, Jr. And I am going to introduce a surprise visitor here 
today. A young man that was my briefing attorney at the Court of 
Appeals in Houston found out about this and showed up: John 
Murdoch. 

Senator Cornyn. Very good. 
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Judge Schneider. And then we have three other daughters that 
are not able to he here, and just to acknowledge them: My daugh- 
ter, Dr. Heidi Schneider, who is an internal medicine doctor in San 
Antonio. We have got Shelley, who is going to be finishing — Shelley 
Toomey, who will be finishing or actually has started teaching in 
the Houston Independent School District. And then last, and cer- 
tainly not least, Christine, who is in her last year as an education 
major at Texas State University. 

Senator Cornyn. Well, I know they all must be very proud of you 
and your accomplishment and share in your sense of accomplish- 
ment and also gratitude at being nominated for this position. 

I wonder if. Judge Schneider, since it looks like it is just you and 
me for the time being, I would be glad to recognize you for any 
opening remarks you would like to make at this time. 

Judge Schneider. Thank you. Senator. Thank you, Mr. Chair- 
man. I want to continue and say, in introducing people, to express 
my thanks to the Senate, the Judiciary Committee, Senators Hatch 
and Leahy, especially the Chairman, Senator Cornyn, and Senator 
Hutchison who came over this morning. I also want to thank the 
President for having confidence in me to make this nomination. 

[The biographical information of Judge Schneider follows:] 
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PART 1 - BIOGRAPHICAL INFORMATION (PUBLIC) 1 


1. Full name; (include any former names used.) 
Michael Haygood Schneider, Sr. 


2. Address ; List current place of residence and office addresses 

OFFICE RESIDENCE 

Supreme Court Building Houston, Texas 

P.O. Box 12248 
Austin, Texas 78711 
Phone: (51 2) 463-1336 


3 . Date and place of birth: January 6, 1943; San Antonio, TX 


4, Marital Status; (include maiden name of wife, or husband's 
name). List spouse's occupation, employer’s name and 
business address (es) 


Married to: 

Maiden Name: 
Occupation: 
Business Address: 


Mary Fite Schneider 
Mary Esther Fite 

Self-Employed Government Relations Consultant 
Works from residence 


5 Education; List each college and law school you have 
attended, including dates of attendance, degrees received, 
and dates degrees were granted 


Law Schools 

Degree 

Start 

End 

Dearee Date 

University of Virginia 

LLM 

06/99 

05/01 

05/01 

University of Houston 

JD 

06/69 

12/70 

12/70 

South Texas College of Law 

no 

06/68 

06/69 

n/a 

Post Baccalaureate 

Dearee 

Start 

End 

Dearee Date 

University of Houston 

n/a 

09/67 

06/68 

n/a 

Sam Houston State University 

n/a 

06/67 

07/67 

n/a 

University of Houston 

n/a 

01/66 

09/66 

n/a 

Underaraduate 

Dearee 

Start 

End 

Dearee Date 

Stephen F. Austin State Univ. 

BS 

01/64 

06/65 

06/65 

University of Houston 

n/a 

09/63 

01/64 

n/a 
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Lon Morris College AA 09/61 06/63 06/63 

6. Employment Record ; List (by year) all business or 
professional corporations, companies, firms, or other 
enterprises, partnerships, institutions and organizations, 
nonprofit or otherwise, including firms, with which you 
were connected as an officer, director, partner, 
proprietor, or employee since graduation from college. 


Began 

Until 

Emolover Name 

Position 

09/02 

Present 

The Supreme Court of Texas 

Justice 

05/02 

Present 

Lon Morris College 

Board Member 

09/97 

09/00 

St. Luke's United Methodist Church (Houston) 

Board Member 

02/96 

09/02 

TX First Court of Appeals at Houston 

Chief Justice 

01/90 

02/96 

1 57"' District, Harris County 

Presiding Judge 

08/78 

09/90 

City of West University Place 

Municipal Judge 

06/89 

09/90 

McFall & Sartwelle (no longer exists) 

Of Counsel 

01/86 

02/89 

Union Pacific Railroad Company 

General Solicitor 

11/80 

02/86 

Bawden Drilling, Inc. (no longer exists) 

General Counsel 

09/76 

11/80 

Dresser Industries, Inc. 

General Attorney 

08/75 

08/76 

Parks & Moss (no longer exists) 

Of Counsel 

08/71 

08/75 

Harris County District Attorney 

Assistant District Attorney 

04/71 

08/71 

Self-employed Attorney 

(Interim. Until DA 
vacancy) 

02/71 

04/71 

Houston Independent School District 

Bus driver, special 
education kids 

01/70 

06/70 

U.S, Attorney, Southern District of TX 

Appellate Intern (Law 
school) 

06/69 

12/69 

Nagle & Barr (no longer exists) 

Law Clerk (Part time) 

09/68 

11/68 

Humble Oil (now EXXON USA) 

Division Order Clerk (Part 
time) 

09/65 

09/68 

Galveston Independent School District 

Civics teacher/coach 

06/65 

09/65 

J. Levy & Co., Funeral Directors 

Funeral Assistant/ 
Ambulance Crew 


Military Service ; Have you had any military service? If 
so, give particulars, including the dates, branch of 
service, rank or rate, serial number and type of discharge 
received. 


7 . 
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None. 


8. Honors and Awards ; List any scholarships, fellowships, 
honorary degrees, and honorary society memberships that you 
believe would be of interest to the Committee. 


Honor 

Group/Association/Entity 

2001 Texas Appellate Judge of the Year 

2000 Houston Appellate Judge of the Year 
1994 Texas Trial Judge of the Year 

2004 Commencement Address 

2003 Commencement Address 

1967 Most Effective Teacher 

TX Association of Civil Trial & Appellate 
Specialists 

Houston Police Officers Association 

TX Association of Civil Trial & Appellate 
Specialists 

Lon Morris College 

Stephen F. Austin State University 

Elected by Ball High School Student Body 


9. Bar Associations ; List all bar associations, legal or 
judicial-related committees or conferences of which you are 
or have been a member and give the titles and date of any 
offices which you have held in such groups. 


Bar Associations/Professional Societies Committees/Pos ition/Status 


America Law Institute 

Elected Member 

American Bar Association 

Member 

State Bar of Texas (SBOT) 

Liaison, The Supreme Court of Texas 

SBOT, Judicial Section 

Liaison, The Supreme Court of Texas 

SBOT, TX Young Lawyer's Association 

Liaison, The Supreme Court of Texas 

SBOT, Board of Disciplinary Appeals 

Liaison, The Supreme Court of Texas 

SBOT, Judicial Section 

Legislative Committee 

SBOT, Judicial Section 

Judicial Ethics Committee 

Supreme Court Rules Advisory 

Representative, Council of Chief Justices 

Grievance Oversight Committee 

Liaison, The Supreme Court of Texas 

Texas Bar Foundation, Life Fellow 

Invited Member 

Houston Bar Association 

Member 

Houston Bar Association 

Appellate Practice Committee 

Houston Bar Association 

Bench Bar Planning Committee 

Houston Bar Association 

Administration of Justice Committee 

Houston Bar Association 

Pictorial Roster Committee 

Houston Bar Association 

Judicial Evaluation Committee 

Houston Bar Association 

Habitat for Humanity Proiect Committee 

Houston Bar Foundation, Life Fellow 

Invited Member 

Harris County Civil District Judge’s 

Chairman, Mass Torts Committee (Managed 

Board 

Asbestos, Silicone Breast Implant Dockets) 

Harris County Civil District Judge's 

Board 

Rules Committee 

Dallas Bar Association 

Member 

Travis County Bar Association 

Member 
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10. other Memberships: List all organizations to which you 
belong that are active in lobbying .before public bodies. 
Please list all other organizations to which you belong. 

A. Memberships in organizations active in lobbying before 
public bodies . 

I do not belong to any organization active in lobbying before public bodies. I have 
contributed to the Texas Alliance for Judicial Funding. 

B. All other organizations to which you belong . 

I belong to St, Luke’s United Methodist Church, Houston, Texas. 


11. Court admissions ; List all courts in which you have been 
admitted to practice, with dates of admission and lapses if 
any such memberships lapsed. Please explain the reason for 
any lapse of membership. Give the same information for 
administrative bodies which require special admission to 
practice. 



Court Adnrissions 


Court 

Admitted 

Laosed 

Reason 

All Texas Courts 

04/71 

no 

n/a 

U.S. District Court, Southern 
District of Texas 

06/71 

06/76 

Practice did not require at the time 

U.S. District Court, Southern 
District of Texas 

10/89 

10/94 

On State District Court bench 

Published Writings : 

List the 

titles, publishers, and dates 


of books, articles, reports, or other published material you 
have written or edited. Please supply one copy of all 
published material not readily available to the Committee. 
Also, please supply a copy of all speeches by you on issues 
involving constitutional law or legal policy. If there were 
press reports about the speech, and they are readily 
available to you, please supply them. 

I have no book publications, article publications, or other published material. The 
speeches I make typically fall into the following categories: 1 ) "Update” speeches giving 
practitioners an update on the recent opinions that have been issued from my court; 2) 
“Practice Point” speeches to practitioners or law students {e.g„ explaining how to give a 
good closing argument, or how not to alienate the jury in voir dire); or 3) “Ceremonial” 
speeches at graduations or weddings. 

With my Update and Practice Point speeches, I generally handwrite a brief outline, speak 
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extemporaneously, and do not keep my notes. I have not made it a practice to save my 
outlines. In the chart below, I have listed as many of the Update and Practice Point 
speeches as I can recall, and have provided as many details about the date and the 
audience as I could. I am omitting the Ceremonial speeches as they generally do not 
touch upon any aspect of the law. 



Date 

Title of Soeech 

Audience 

1. 

March 2, 1992 

“Texas Summary Judgments” 

The Rutter Group 

2. 

March 20, 1992 

“Texas Discovery” 

The Rutter Group 

3. 

March 9, 1993 

“Advanced Problems in Civil 
Litigation” 

Texas Center for the 

Judiciary, Austin 

4. 

March 8, 1994 

“Voir Dire” 

American Inns of Court XV 
(Garland Walker Inn), 
Houston 

5. 

March 23, 1994 

“Texas Discovery” 

The Rutter Group 

6. 

March 21, 1995 

“Breast Implant Litigation” 

Houston Bar Association 

7. 

May 19, 1995 

“Jury Selection” 

The Rutter Group 

8. 

June 14, 1996 

“Effective Appellate 
Representation” 

Brazoria County Bar 
Association, Angleton 

9. 

October 18, 1996 

“Courtroom Evidence” 

The Rutter Group 

10 . 

October 25, 1997 

Appellate Bench Bar 
Conference 

Panel Member, Houston Bar 
Association, Del Lago 

11. 

Marchs, 1999 

“Practicing Before the First 
and Fourteenth Court of 
Appeals” 

Houston Bar Association 

m 

April 23, 1999 

“Legal Writing and Appellate 
Writing” 

Houston Bar Association 

13. 

February 23, 2000 

"What Trial Lawyers Need 
from Appellate Lawyers” 

Houston Bar Association 

14. 

November 3, 2000 

“Settling the Appellate Case” 

Panel Member, Resolution 
Forum, Inc./Center for 

Legal Responsibility, 

Houston 

15, 

April 28, 2001 

2001 Civil and Appellate 

Bench Bar Conference 

Panel Member, Houston Bar 
Association, Galveston 

16. 

May, 2001 

"Practicing Before the First 
Court of Appeals” 

Appellate Practice Institute, 
sponsored by the South 

Texas College of Law, 
Houston 

17. 

June 27, 2001 

“Litigating Appeals for the 

State: A Review of Recent 
Cases” 

Panel Member, Houston Bar 
Association 

18. 

September 7, 2001 

“Selection of Candidates for 
Judicial Appointments” 

Panel Member, Houston Bar 
Association 
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19. 

October 25, 2001 

“Responsible Dispute 
Resolution” 

Panel Member, Resolution 
Forum, Inc./Center for 

Legal Responsibility, 

Houston 

20. 

May, 2002 

“Practicing Before the First 
Court of Appeals” 

Appellate Practice Institute, 
sponsored by the South 

Texas College of Law, 
Houston 


October 25, 2002 

“Litigation Skills” 

State Bar of Texas Labor 
and Employment Law 
Section, Dallas 

gj 

March, 2003 

“Presenting Evidence” 

Texas Association of Car 
Dealers 


March 7, 2003 

“Appellate Issues in Asbestos 
Litigation” 

South Texas College of Law 
CLE 

1 

May 15,2003 

“Conversations with our 

Newest Justices” 

Panel Member, Travis 

County Bar Association, 
Appellate Section Meeting 


May 23, 2003 

“My Experiences on the Texas 
Supreme Court” 

Pasadena Rotary Club 

26. 

May 29, 2003 

“Spring Judges Panel: Trying 
Cases to Survive on Appeal” 

Panel Member, Panel 
Discussion sponsored by 
InteCap, Inc. 

27. 

June 6, 2003 

“Practice Before the Texas 
Supreme Court” 

Panel Member, Conference 
on State and Federal 

Appeals, UT CLE 

28. 

August 28, 2003 

“Texas Supreme Court 

Update” 

Advanced Civil Trial 

Course, Texas Bar 

Continuing Legal Education 
Seminar, Austin 

29. 

October 1 0, 2003 

“Texas Supreme Court 

Update” 

Advanced Civil Trial 

Course, Texas Bar 

Continuing Legal Education 
Seminar, Dallas 

30. 

October 20, 2003 

“Texas Supreme Court 

Update” 

Dallas Bar Association 

31. 

October 23, 2003 

“Texas Supreme Court 

Update” 

Houston Bar Association 

32. 

November 7, 2003 

“Texas Supreme Court 

Update” 

Advanced Civil Trial 

Course, Texas Bar 

Continuing Legal Education 
Seminar, Houston 

33. 

November 13, 2003 

“Practice in Texas Supreme 
Court and Ethical Aspects of 
Practice” 

North Harris County Bar 
Association, Houston 
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34. 

November 14, 2003 

“Supreme Court 
Administrative Status Report” 

Texas Young Lawyers 
Association Board Meeting 

35. 

December 5, 2003 

“Texas Supreme Court 
Practice” 

Civil Appeals for Trial 
Lawyers, CLE sponsored by 
the South Texas College of 
Law, Houston 

36. 

January 23, 2004 

“Texas Supreme Court 

Update” 

State Bar of Texas Board of 
Directors Meeting, Lakeway 

37. 

April 15,2004 

“Texas Supreme Court 

Update” 

State Bar of Texas Board of 
Directors Meeting, Corpus 
Christi, Texas 


13. Health : What is the present state of your health? List the 
date of your last physical examination. 

A Health . I have no medical conditions that could in any way interfere with my ability to 
fulfill my duties as a United States District Judge. 

B Date of Last Physical Examination . My last physical examination occurred on 
March 9, 2004. 


•J4. Judicial Office ; State (chronologically) any judicial 
offices you have held, and a description of the jurisdiction 
of each such court . 


Court 

Position 

From 

l2 

Selection Method 

The Supreme Court of Texas 

Justice 

09/02 

n/a 

Partisan election 

First Court of Appeals, Houston 

Chief Justice 

02/96 

09/02 

Partisan Election 

State District Court, Houston 

District Judge 

01/91 

02/96 

Partisan Election 

First Court of Appeals, Houston 

Justice 

09/90 

12/90 

Appointed Interim 

Municipal Court, West University 

Judge 

08/78 

09/90 

Appointed 


The Supreme Court of Texas. The Supreme Court of Texas is the highest appellate 
court in the state, although it does not hear criminal appeals. The Court hears civil and 
juvenile cases. Its jurisdiction is discretionary. Justices are selected by partisan election, 
as are all other judges except municipal judges. But, the Governor appoints vacancies 
occurring before the end of a term. Presently, three of the nine judges on the Court 
initially took office by appointment. I was initially appointed to the Court, but I was 
elected two months later. 

Courts of Appeals. These courts are intermediate appellate courts and have mandatory 
jurisdiction. They must rule and write opinions on all cases appealed to them. There are 
14 courts of appeals, the largest being located in Houston and Dallas. I was initially 
appointed by the Governor, then elected, and ran unopposed for a second term. I was 
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Chief Justice of a nine-judge court serving the Houston metropolitan area. 

District Courts. Texas district courts are courts of general jurisdiction. They are the 
highest level trial courts. These judges must stand for election every four years. I was 
elected for a four-year term in 1990 and was unopposed in my next election. 

Municipal Courts. These courts hear city ordinance and minor criminal cases (case not 
involving potential jail time). Most municipal courts have heavy traffic dockets. A 
substantial majority of municipal judges are appointed by mayors along with city 
councils. In the community where I served as municipal judge, I was appointed by the 
city council for six consecutive two-year terms. Although all our judges sat part time and 
at night, it was this position that influenced my decision to make the judiciary my full-time 
profession. 


15 . Citations ; If you are or have been a judge, provide: (1) 
citations for the ten most significant opinions you have 
written; (2) a short summary of and citations for all 
appellate opinions where your decisions were reversed or 
where your judgment was affirmed with significant criticism 
of your substantive or procedural rulings; and (3) 
citations for significant opinions on federal or state 
constitutional issues, together with the citation to 
appellate court rulings on such opinions . If any of the 
opinions listed were not officially reported,, please 

provide copies of the opinions . 

A. Ten Most Significant Opinions 

1 . Goldberg v. State. 95 S.W.3d 345 (Tex. App.-Houston [1st Dist.] 2002, pet. 
refd), cert, denied, 2004 WL 323541 (Feb. 23, 2004). 

2. John Wood Group USA. Inc, v. ICO. Inc .. 26 S.W.3d 12 (Tex. App.-Houston [1st 
Dist.] 2000, pet. denied) 

3. Young Refining Coro, v. Pennzoil Co .. 46 S.W.3d 380 (Tex. App.-Houston [1st 
Dist.] 2001, pet denied), 

4. Honeycutt v. Billinoslev . 992 S.W.2d 570 (Tex. App.-Houston [1st Dist.] 1999, 
pet. denied). 

5. Ex parte Robinson . 80 S.W.3d 709 (Tex. App.-Houston [1st Dist.] 2002, 
affirmed, 116 S.W.3d 794 (Tex. Grim, App. 2003), 

6. In re Bass. 113 S.W.3d 735 (Tex. 2003). 

7. Attorney General v. Stevens . 84 S.W.3d 720 (Tex. App.-Houston [1st Dist.] 
2002, no pet.) 
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8. Greathouse v. State . 33 S.W.3cl 455 (Tex. App. -Houston [1st Dist.] 2000, pet. 
ref’d). 

9. Robinson v. Budget Rent A Car . 51 S.W.3d 425 (Tex. App.--Houston [1st Dist.] 
2001 , no pet.) 

10. Fort Bend County Wrecker Ass'n v. Wright . 39 S.W.3d 421 (Tex. App.--Houston 
[1st Dist.] 2001, no pet.) 


B. Short Sunnmarv of Reversals and Affirmances with Criticisms 

Opinions I wrote as a Court of Appeals Judge, which were later reversed or criticized: 

1. Willis V. State. No. 01-00-01087, 2001 Tex. App. LEXIS 4653 (Tex. App.-Houston [1st 
Dist.] July 12, 2001), reversed, 121 S.W.3d 400 (Tex, Crim. App. 2003). 

My opinion held that the defendant’s waiver of the right to appeal in a plea bargain 
precluded appellate review of his complaints, but the Court of Criminal Appeals 
reversed this holding, with a dissent by Chief Judge Keller. 


2. Davis v. State. No. 01-96-00243-CR, 1996 Tex. App. LEXIS. 5424 (Tex. App.-Houston 
[1st Dist,] Nov. 27, 1996). 

In this case, I held that a guilty plea waived the right to complain about a ruling on a 
motion to suppress, following Helms v. State, 484 S.W.2d 925 (Tex. Crim. App. 1972). 
However, the Court of Criminal Appeals reversed its decision in Helms In Young v. 
State, 8 S.W.3d 656 (Tex. Crim. App. 2000), and remanded Davis v. State so the First 
Court of Appeals could reconsider its holding in light of Young. 

3. Trahan v. State . 991 S.W.2d 936 (Tex. App.-Houston [1st Dist.] 1999), remanded. 

My opinion held that the trial court erred in refusing to allow a defendant a jury trial 
in the absence of evidence of a written waiver in the record stating that she waived her 
right to a Jury trial, as I believed was required by statute. The Court of Criminal 
Appeals vacated my judgment in a per curiam decision without a published opinion and 
remanded to my court for further proceedings. 

4. Lorton v. Dolcefino . 986 S.W.2d 69 (Tex. App.-Houston [1st Dist.], overruled in part by 
Turnery, KTRKTV. Inc .. 38 S.W.3d 103 (Tex. 2000). 

This case involves a defamation claim by the city building inspector brought against 
various media defendants. The trial court denied summary judgment, and my opinion 
reversed, holding that because the media broadcast allegedly libeling the plaintiff was 
substantially true, he could not maintain an action against the defendants. The 
Supreme Court did not reverse my opinion, but in a subsequent opinion it expressly 
overruled the language in my previous opinion, holding that a plaintiff can bring a claim 
for defamation if discrete facts, literally or substantially true, are published in such a 
way that they create a substantially false and defamatory impression by omitting 
material facts or juxtaposing facts in a misleading way. 

Opinions which reversed or criticized rulings I had made as a trial judge: 

1 . Duooan v. Marshall . 7 S.W.Sd 888 (Tex. App. — Houston [1st Dist] 1999, no pet.). 
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Affirmed in part and reversed in part. Held that the trial court had incorrectly held that 
forfeiture of principal was the proper remedy for usury: “Forfeiture of principal is a 
statutory penalty. See TEX. FIN. CODE §§ 305.001, 305.002. Because statutory 
penalties did not survive Marshall’s death, Marshall’s estate is not entitled to a forfeiture 
of the $ 232,500 in value for goods received that the jury determined Marshall owed on 
the account with Duggan.” Id. at 89. 

2. Home Sav, of Am. FSB v. Harris County Water Control & Improvement Dist. # 70 . 928 
S.W.2d 21 7 (Tex. App.— Houston [14th Dist.] 1996, no writ). 

Reversed. The court reversed the trial court default judgment in favor of appellees, 
county water control and improvement district, the state, the county, and a school 
district, in an action to recover unpaid ad valorem and other delinquent taxes. The court 
held that a letter by appellant corporation disclaiming any interest in the land allegedly 
in tax default satisfied the minimum threshold requirement necessary to prevent a 
default judgment. 

3. Alexander v. Sturkie . 909 S.W.2d 166 (Tex. App.— Houston [14th Dist.] 1995, writ 
denied). 

Reversed. The court reversed the entry of partial summary judgment in favor of 
appellee officers in the shareholder derivative suit because a question of fact existed 
as to the existence of a corporate opportunity. 

4. Vannerson v. Klevenhaaen . 908 S.W.2d 37 (Tex. App.— Houston [1st Dist] 1995, writ 
denied). 

Affirmed In part and reversed in part. The court affirmed the judgment of the trial court 
regarding defendant sheriffs immunity from suit on the ground that he was merely 
carrying out an order of the commissioners’ court. The court reversed and remanded 
with respect to defendant county finding it had no legislative immunity and had not 
demonstrated sovereign immunity. 

5. Vinmar. Inc, v. Harris County Appraisal Dist .. 890 S.W.2d 493 (Tex. App. — El Paso 
1994) rev’d by 'Vinmar. Inc, v. Harris County Appraisal Dist .. 947 S.W.2d 554 (Tex. 
1997). 

Affirmed, holding that a state property tax levied on goods in a warehouse awaiting 
foreign shipment did not violate the ’’dormant” Commerce Clause as the tax did not 
implicate of any of the six factors applicable to this determination; but later reversed by 
Vinmar, Inc. v. Harris County Appraisal Dist., 947 S.W.2d 554 (Tex. 1997). The 
Supreme Court reversed a judgment that assessed petitioner corporation property 
taxes on goods awaiting export in violation of the U.S. Constitution. The tax interfered 
with the federal government’s ability to speak with one voice in its regulation of 
commercial relations with foreign governments. 

6. Manahan v. Meyer . 862 S.W.2d 130 (Tex. App. — Houston [1st Dist] 1993, writ denied). 
Affirmed in part and reversed in part. Claims of children-whose father switched 
beneficiary on his life insurance to fiance just prior to his death--against employer and 
insurer were preempted by ERISA, but undue influence claim against fiance should not 
have been preempted. The court therefore affirmed the judgment that dismissed 
claims against appellees employer and insurer when those claims were preempted 
because they alleged improper administration and there was no concurrent jurisdiction. 
The court reversed judgment notwithstanding the verdict in favor of appellee fiance 
when undue influence claims did not relate to employee benefit plan and were not 
preempted. The court ordered jury verdict reinstated. 
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7. Kassav v. Schneider. NO. 01-92-01170-CV, 1993 Tex, App. LEXIS 1028 (Tex. App.- 
Houston [1st DIst.] 1993). 

Mandamus granted. The court granted relator's writ of mandamus, and ordered 
respondent judge to vacate his orders compelling relator to answer the certified 
questions and denying her motion for protection. The court held that the respondent 
abused his discretion in requiring relator to answer the questions. 

8. Sanford v. Liberty Mut. Fire Ins. Co .. 845 S.W.2d 354 (Tex. App. — Houston [1st Dist] 
1992, writ denied). 

Reversed. Summary judgment in favor of insurance company was reversed; an 
insurance exclusion conflicting with statutory public policy was declared invalid 
because it made drivers uninsured for claims against them by their own family 
members. 

9. Bonner v. United Services Auto, Ass'n . 841 S.W.2d 504 (Tex. App.— Houston [14th 
Dist] 1992, writ denied). 

Reversed, Court reversed and remanded trial court's decision, finding insurer’s policy 
excluding coverage for acts in connection with premises, other than as defined, 
controlled by an insured was susceptible of two interpretations and construed against 
the insurer, 

10. Enchanted Estates Community Ass'n v. Timberlake Imorov. Dist.. 832 S.W.2d 800 
(Tex. App,— Houston [1st Dist] 1992, no writ). 

Reversed, The summary judgment for appellee in appellant's suit for breach of 
contract suit was reversed because appellant raised a fact issue about its status as a 
legal successor to the joint venture party to the contract. 


C. Opinions With Significant Constitutional Issues 

1. Ex parte Robinson . 80 S.W.3d 709 (Tex. App.-Houston [1st Dist.] 2002, 
affirmed, 116 S.W.3d 794 (Tex. Crim. App. 2003), 

2. Johnson v. State . 0-99-00829-CR, 2001 Tex. App. LEXIS 6990 (Tex. App.- 
Houston [1st Dist.] 2001, no pet.). 

3. In re RDY . 51 S.W.3d 314 (Tex. App.-Houston [1st Dist.] 2001, pet. denied). 

4. Scott v. State . 36 S.W.3d 240 (Tex. App.-Houston [1st Dist.] 2001, pet. ref'd.). 

5. Harrison v. State. 01-95-00785-CR, 2000 Tex, App. LEXIS 8315 (Tex. 
App.-Houston [1st Dist.] 2000, no pet.). 


16. Piiblic Office ; State (chronologically) any public offices 
you have held, other than judicial offices, including the 
terms of service and whether such positions were elected 
or appointed. State (chronologically) any unsuccessful 
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candidacies for elective public office. 

A. Assistant District Attorney, Harris County, Texas 

B. Appointed to serve at the will of the elected District Attorney 

C. August 1971 to August 1976 

D. No unsuccessful candidacies for elective public office. 


■17. Legal Career : 

a. Describe chronologically your law practice and experience 

after graduation from law school including: 

1. Whether you served as clerk to a judge, and if so, the 
name of the judge, the court, and the dates of the 
period you were a clerk: 

I did not serve as clerk to a judge. 

2 Whether you practiced alone, and if so, the addresses 
and dates: 

I did not practice law alone aside from handling small, court - referral work while 
waiting for a vacancy at the Harris County District Attorney's Office. 

3. The dates, names and addresses of law firms or 
offices, companies or governmental agencies with which 
you have been connected, and the nature of your 
connection with each: 

Professional Experience (Non-Judicial) 

08/71 until 08/75 Harris County District Attorney’s Office, Houston, Harris 
County, Texas, 201 Fannin, Houston, Texas 77002. Began 
legal career as Assistant District Attorney for the Harris 
County District Attorney’s Office in Houston. Heavy litigation 
caseload. Became specialized in economic crime handling 
fraud, organized and other “white collar" crime cases. 
Presented cases to grand juries and served as chief of the 
Consumer Fraud Division. Also represented the State in 
juvenile and child protection matters. 

08/75 until 08/76 Parks & Moss (Law firm no longer exists), 3120 Southwest 
Freeway, Houston, Texas 77098. Private practice with real 
estate-related "boutique” law firm. Litigated real estate and 
commercial transactions, and performed transactional work 
involving joint ventures. 

08/76 until 11/80 Dresser Industries, Inc. Oilfield Products Group, 601 
Jefferson, Houston, Texas. (Company no longer exists) 
Served as General Attorney for Dresser Industries, Inc. 
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Duties included litigation management and business 
transactions. Developed expertise in international business 
transactions related to oil and gas exploration. Traveled to 
and worked in diverse international venues. For example, in 
1978, negotiated one of the first American oilfield supply 
contracts in People’s Republic of China since the Communist 
takeover in 1949. 

11/80 until 01/86 Bawden Drilling, Inc. 12200 Richmond Avenue, Houston, 
Texas 77042. (Company no longer in existence; assets 
acquired by Noble Drilling). Served as Vice-President and 
General Counsel for Bawden Drilling Inc., (later acquired by 
Noble Drilling), a Canadian-owned, international drilling 
contractor. As top legal officer, negotiated drilling contracts 
and joint ventures, as well as qualified company to do 
business in many foreign countries. 


01/86 until 02/89 Union Pacific Railroad Company, Region Law Office 
Address; 801 Travis, Houston, Texas 77002; Corporate Law 
Office, 1416 Dodge, Omaha, NE 68179. Served as General 
Solicitor (General Counsel) for the southern region of Union 
Pacific Railroad (i.e., generally, same territory as Missouri 
Pacific Railroad). Headed law department and responsible 
for all legal matters for states of Texas, Louisiana, 
Mississippi, Arkansas, Oklahoma and New Mexico. (Also 
served as general counsel for Houston's Port Terminal 
Railroad.) Developed in-house litigation capacity for Texas. 

05/89 until 09/90 McFall & Sartwelle, LLP, Two Houston Center, Houston, 
Texas 77010. Of Counsel. Served as trial attorney handling 
products liability defense, commercial torts and commercial 
fraud. 

b. 1. What has been the general character of your law 
practice, dividing it into periods with dates if 
its character has changed over the years? 

Four areas of practice define its characteristics: (1) appellate law; (2) trial 
judge; (3) corporate counsel; and (4) litigation. 

The most valuable experience I had in preparing me to be a judge came 
from two very different types of practices, i started my career as a 
criminal prosecutor in 1971. Almost 100% of my in-court litigation 
experience occurred as an assistant district attorney in Harris County, but 
the knowledge and experience I gained as a trial lawyer gave me a 
foundation in evidence and court room procedures that has proved to be 
invaluable. 

What may come as a surprise to some is that my heavy trial experience 
gained from trying criminal cases has been beneficial to me not only as a 
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civil (rial judge, but also as a corporate counsel. From 1976 to 1989, in my 
job as a corporate counsel, I practiced law not only in many different parts 
of the country, but also in foreign countries. My knowledge of evidence 
helped me evaluate what facts would sell to a fact finder in evaluating 
contract provisions, management of lawsuits and evaluating risks. 

Listed below is an outline of the various stages of my practice, together 
with the procedural and substantive aspects in my professional 
development from a prosecutor to a state supreme court judge. 
Hopefully, this will be helpful in seeing the progression of my career. 

(a) Stage 1 - 08/71 to 08/75 Assistant DA (Trial) 

( 1 1 Procedural Aspect : 

Trial motions and courtroom practice 
Extensive jury trial experience 
Interaction with law enforcement personnel 
(2) Substantive Aspect : 

Criminal Law 
Criminal Procedure 
Constitutional Law 
Evidence 

(b) Stage 2 - 08/75 to 08/76 Private Practice 

fit Procedural Aspect : 

Trial to lesser degree, and exclusively civil 
Discovery and motion practice 
Developing true attorney-client relationship 
Billable hours 
Business Development 
Represent plaintiffs and defendants 
After-the-fact legal advice 
(2 1 Substantive Aspect : 

Real Property 
Titles and conveyances 
Commercial law 
Business organizations 
Landlord-Tenant issues 

(c) Stage 3 - 08/76 to 12/77 01/86 to 02/89 Domestic Corporate 

( 1 1 Procedural Aspect 

Domestic travel, clients all over USA and Canada 

One client, with single, albeit broad, goal 

Developing in-house clients 

Business transactions 

On-site legal advice 

Advice freely given over telephone 

Action often taken immediale.ly, requiring quick, decisive action 
Litigation management rather than primary litigation 
Negotiating settlements, disputes with third parties 
Negotiating business deals or settlements with clients 
Negotiating business deals or settlements with customers 
Evaluating and retaining high quality outside counsel 
Advising client of legal risk^rewards and, how to make deal work 
Input, when requested, re: financial and business advice 
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( 2 ) Substantive Aspect : 

All substantive areas in Stage 2 
Employment and labor law 
Working knowledge of ERISA 
Tort (traditional) 

Products Liability 
FELA 

“Railroad Torts” (premises liability, crossing cases) 

Federal/stale preemption (constitutional law) 

Advertising 
Intellectual property 
Insurance and Indemnity law 

State and local taxation with occasional federal taxation 
Anti-trust (mostly identifying potential problems) 

State transportation, safety, weights and measures 
Maritime 

Hazardous materials transportation 
Environmental 

(d) Stage 4 - 01/78 to 12/85 International Business Transactions 

fit Procedural Aspect 

Continue all procedural aspects of Stage 3 
International travel, anywhere in the world client has a presence 
Negotiating settlements, disputes with foreign third parties 
■ Negotiating deals, settlements with foreign private business clients 
Negotiating deals/ settlements with foreign private business customers 
Negotiating deals/settlements with foreign governments 
Familiarization with local customs, cultures 
Finding, evaluating and giving input on bank selection 
Finding, evaluating/hiring competent/trustworthy foreign counsel 
Assist in Finding/evaluating/hiring foreign accounting firms 
Finding, evaluating, investigating foreign business partners 
Obtaining permission to do business 

Determining proper form of business entity for conducting business 
Determining the viability and consistency of legal system 
Determining stability of political institutions 
(2) Substantive Aspect : 

Formal vs. informal laws regarding foreign business within a country 
Formal vs. informal rules of commerce peculiar to the country 
Foreign exchange and expatriation of earnings’ laws 
Laws prohibiting contracts in English 
Labor laws re: terminating national employees 
Immigration, visa requirements 
Taxation of American employee income 
Contract registration laws 

Peculiar criminal/personal injury taws (e.g., extensive jail time) 
Restrictions on repatriating US dollars 

2 . Describe your typical former clients, and mention the areas, if any, in 

which you have specialized. 

As can be seen from above, the typical client depended on what stage 
my practice was in. For example, as an Assistant District Attorney, the 



21 


PART 1 - BIOGRAPHICAL INFORMATION (PUBLIC) 16 

state was my client, but I took special care to meet the needs of victims 
and police officers. 

While working for corporate legal departments, the client was, properly, 
the corporate entity, and that was foremost in my consideration. But 
corporations do not exist in a vacuum, they are made up of people. I 
reported to the president and financial officers. While with the Railroad, I 
reported to Vice-President of Law for the corporation. While in a foreign 
country or at a domestic field office, I worked with local managers and 
retained counsel. 


c. 1. Did you appear in court frequently, occasionally, 

or not at all? If the frequency of your 
appearances in court varied, describe each such 
variance, giving dates. 


Most of my litigation career was “front-loaded,” meaning that most of my 
trial experience occurred early in my career. 

There was a period of time, while heavily involved in international work 
(1978 to 1986) that my court appearances were rare. But, it was at that 
time I began working as a part-time municipal judge in the small enclave 
community I lived in. 

Also, most, if not all the civil cases I was responsible for, were either 
farmed out, in the case of retained counsel, or tried by attorneys who 
worked in-house for me. It should be noted that when I went to work for 
the railroad in 1986, one of my charges was to create in-house litigation 
capacity. The plan I implemented was to hire good litigators from the 
Harris County District Attorney's Office and turn them into FELA railroad 
crossing defense lawyers. The project turned out to be successful, in that 
we reduced our outside attorney costs, we won important cases, and the 
program remains in place today. 

j 

2. What percentage of these appearances was in: 
a Federal court : 

None, as the primary litigator. Of the litigation 1 managed or engaged 
in discovery, approximately 10 to 15% 

b State courts of record: 

Almost 100%. 
c Other courts: 

Almost none. 


3 . What percentage of your litigation was : 


a. 


Civil ; 


Approximately 80 % 
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All litigation management, supervision and training was civil. 

b. Criminal: Approximately 20% 

All of my jury trial experience occurred as an assistant district 
attorney, 

4 . State the number of cases in courts of record you 
tried to verdict or judgment (rather than settled), 
indicating whether you were sole counsel, chief 
counsel, or associate counsel. 

a. Tried to verdict: Approximately 1 50 

b. Sole Counsel: Approximately 25 

c. Chief Counsel: Approximately 50 

d. Associate counsel: Approximately 75 

5 . What percentage of these trials was; 

a. jury: Approximately 40 to 45% 

b. non-jury: Approximately 55-60% 

18. Litigation : Describe the ten most significant 

litigated matters which you personally handled. 
Give the citations, if the cases were reported, 
and the docket number and date if unreported. 
Give a capsule summary of the substance of each 
case. Identify the party or parties whom you 
represented; describe in detail the nature of 
your participation in the litigation and the 
final disposition of the case. Also state as to 
each case; 

(1.) Litigation Description: 

(a) The date of representation; 

(b) the name of the court and the name of the judge 

or judges before whom the case was litigated; 

(c) The individual name, addresses, and telephone 

numbers of co-counsel and of principal counsel 
for each of the other parties. 

Case 1 Wallace v. State . 524 S.W.2d 722 (Tex. Crim. App, 1975). 


Capsule summary: 
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Assault with intent to commit rape and robbery. Because brain- 
damaged victim could not identify defendant, case was proved 
by circumstantial evidence. Jury convicted and sentenced 
defendant to 150 years in prison. 

Identify the party or parties whom you 
represented : 

The State of Texas. 

Describe in detail the nature of your 
participation in the litigation: 

As an assistant district attorney, I tried this case to verdict. 

Final disposition of the case: 

Affirmed on appeal. 

(a) The date of representation; 

Summer, 1973. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 

176'^ District Court of Harris County Texas, Judge Louis T. 
Holland (deceased). 

(c) The individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
for each of the other parties. 

I have no independent recollection due to length of time that has 
passed, but records reflect that the defense attorney was Walter 
Boyd. The Internet reflects that Mr. Boyd's office phone number 
is 713-622-3505. 

Case 2 Crooks v. State . 529 S.W.2d 323 (Tex, Crim, App. 1 975). 
Capsule summary: 

Burglary with intent to commit theft case where circumstantial 
evidence used to prove defendant entered building. 

Identify the party or parties whom you 
represented: 

The Slate of Texas, 

Describe in detail the nature of your 
participation in the litigation: 

As an assistant district attorney, 1 tried this case to verdict. 

Final disposition of the case; 

Defendant found guilty by jury and sentenced to prison. Affirmed 
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on appeal. 

(a) The date of representation; 

1973. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 

176'^ District Court of Harris County Texas, visiting judge from 
Fairfield, Texas (deceased); I do not recall name. 

(c) The individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
for each of the .other parties. 

Do not recall due to length of time that has passed. 

Case 3 Stephens v. State . 522 S.W.2d 924 (Tex. Crim. App. 1975). 
Capsule summary: 

Sale of heroin Jury trial where defense of entrapment was 
attempted by defense but denied by trial judge. 

Identify the party or parties whom you 

represented: 

State of Texas. 

Describe in detail the nature of your 

participation in the litigation: 

I have no independent recollection of my role; however, the 
opinion reflects my participation. Most likely, I either tried the 
case first chair or sat second chair. Because of the volume of 
cases, the length of time involved and the lack of record keeping 
by the Harris County District Attorney's Office, I could not locate 
this information. 

Final disposition of the case: 

Affirmed on appeal where the Court held that defendant could 
not raise an entrapment defense after offering evidence of alibi. 

(a) The date of representation; 

1973. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 

182nd Judicial District, Harris County, Lee Duggan, Jr. 

(c) The individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
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for each of the other parties. 

Defense counsel: C.C. Devine (deceased). 

Case 4 Shane v. State . 513 S.W.2d 579 (Tex. Crim. App. 1974). 

Capsule suimnary; 

Defendant was charged with performing lewd acts on premises 
where liquor was sold in violation of state liquor laws. A jury 
found her guilty and punishment was assessed by the trial Judge. 

Identify the party or parties whom you 

represented: 

The State of Texas. 

Describe in detail the nature of your 

participation in the litigation: 

As an assistant district attorney, I tried this case to verdict. 

Final disposition of the case: 

The Texas Court of Criminal Appeals found that the statute was 
unconstitutionally vague and reversed the trial court. 

(a) The date of representation; 

1971. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 
Harris County Criminal Court No. 1 Texas, Judge Billy Ragan. 

(c) The individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
for each of the other parties. 

The opinion reflects the defense attorney was Ronald A. 
Monshaugen, although due to length of time and lack of public 
records, I have no independent recollection. Mr. Monshaugen’s 
address and phone number are listed on the Internet as follows: 
1225 North Loop West, Suite 640, Houston, Texas, 77008, (713) 
880-2992. 

Case 5 Fields v. State . 527 S.W.2d 317 (Tex. Crim. App. 1975). 

Capsule summary: 

Felony theft and fraud case where defendant was accused of 
swindling a 92-year old widow out of her life savings. The widow 
signed a number of blank checks which, the evidence showed, 
were cashed at the complainant's bank. Ail evidence was 
circumstantial, in that the complainant could not identify the 
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defendant. 

Identify the party or parties whom you 
represented: 

The State of Texas. 

Describe in detail the nature of your 
participation in the litigation: 

As an assistant district attorney, I tried this case to verdict. 

Final disposition of the case: 

Jury found defendant guilty and judged assessed 7-year prison 
sentence. Case affirmed on appeal. 

(a) The date of representation; 

1974. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 
180th Judicial District Court, Harris County; Judge Fred M. 
Hooey (deceased). 

(c) The individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
for each of the other parties. 

Defense attorney was Clyde Gordon (deceased). 

Case 6 Miguel Tostado Rodriguez, et. al v. Union Pacific Railroad . Filed 
in El Paso State District Court. (Newspaper story attached). 

Capsule summary: 

Eighteen Mexican citizens, who entered the United States 
without documentation, suffocated in a railroad box car. Their 
survivors sued the railroad for wrongful death. 

Identify the party or parties whom you 
represented: 

Union Pacific Railroad Company. 

Describe in detail the nature of your 
participation in the litigation: 

I was the attorney of record. As head of the law department in 
Texas for the railroad, I managed an in-house litigation 
component. I, along with an in-house attorney under my 
supervision, was able to obtain a court-approved, pre-suit 
deposition of the only survivor. 


Final disposition of the case: 
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The case was settled for a reasonable amount before any other 
discovery was taken. 

(a) The date of representation; 

June 1987. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 

I negotiated with plaintiff’s counsel. I do not have an Independent 
recollection; nor do I have the name of the trial judge. See 
attached news story regarding the incident. 

(c) The individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
for each of the other parties. 

Brad Beers was the attorney who worked for me and actually 
took the pre-suit deposition. His address is 1415 Louisiana, Suite 
3200, Beers & Associates, Houston, Texas, 77002-7353; (713) 
654-0700. 1 do not have information regarding other counsel. 

Case 7 Litigation in connection with San Antonio train derailment and 
chemical spill. See attached news story. 

Capsule summary: 

A Missouri Pacific Railroad freight train derailed, exploded and 
dumped hazardous chemicals In a creek within miles of heavily- 
populated San Antonio neighborhoods. Two trespassers 
(stowaways) were killed and one of the train crew members was 
seriously injured. 

Identify the party or parties whom you 
represented: 

Missouri Pacific Railroad Company, in my capacity as head of 
the law department for its owner. Union Pacific. 

Describe in detail the nature of your 
participation in the litigation: 

I went to the scene immediately and opened an emergency 
claims office so that hundreds of people could pay for temporary 
housing. I employed local counsel, Tom Sharpe (deceased) and 
Ricardo Cedillo to represent the railroad in potential lawsuits. 
Claims were paid for people who had suffered breathing 
problems or other tangible injuries. Although a few business 
interruption lawsuits were brought, through the able 
representation of Mr. Sharpe and Mr. Cedillo, no class action or 
other mass tort was filed and prosecuted against the railroad. My 
main goal was to render quick assistance to those in need as 
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well as avoid unnecessary litigation. 

Final disposition of the case: 

As mentioned, several lawsuits were brought in state district 
courts in San Antonio (Bexar County). Ali lawsuits were settled 
without trial. 

(a) The date of representation; 

June 1986. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 

Numerous state district courts in Bexar County, Texas. 

(c) The individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
for each of the other parties. 

i retained and was responsible for managing outside counsel. 
Ricardo Cedilio handled all litigation matters. His address and 
phone number as follows: 755 E Mulberry Avenue, Suite 500, 
San Antonio, Texas 78212-3149 (210) 822-6666. Mr. Sharp and 
Mr. Cedilio were the only counsel I worked directly with. 

Cases Scurlock Oil Company v. Smithwick . 724 S.W.2d 1 (Tex. 1986). 

Capsule summary: 

Two railroad employees were killed when an oil truck struck their 
vehicle. The heirs of each employee filed separate wrongful 
death actions in separate counties against the railroad and the oil 
company. In the first case, the heirs entered into a “Mary Carter" 
Agreement with the Oil Company. The jury found the railroad 90 
percent at fault. In the second case, in the other county, the heirs 
entered into a Mary Carter agreement with the railroad. The trial 
judge admitted the Mary Carter agreement from the prior trial as 
impeachment evidence in the second case. The jury found the oil 
company 100 percent at fault. 

Identify the party or parties whom you 
represented : 

Missouri Pacific Railroad Company was represented by retained 
counsel. The law department of Union Pacific Railroad, of which I 
headed, was responsible for managing retained counsel. 

Describe in detail the nature of your 
participation in the litigation: 

My involvement was indirect. An attorney in the law department I 
headed and supervised was directly involved with managing 
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retained counsel. 

Final disposition of the case: 

Reversed and remanded by the Texas Supreme Court. 

(a) The date of representation; 

1986. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 

On appeal from the Court of Appeals for the 13"’ District of 
Texas. 

(c) The Individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
for each of the other parties. 

Lev Hunt, now retired, was with the law firm known at the time as 
Hunt, Hermansen, McKibben & Barger in Corpus Christi. Mr. 
Chris Cox was directly responsible for managing the litigation for 
the railroad. His address and phone are listed as follows: Chris 
D. Cox, 201 E 15th St, Piano, TX 75074 (972) 398-6159. Mr. 
Hunt was the only attorney Mr. Cox worked with. 

Case 9 Kennedy v. Missouri Pacific . 778 S.W.2d 552 (Tex. App. - 
Beaumont 1 989). 

Capsule summary: 

Lawsuit arose out of a car-train collision. The railroad company 
was sued along with Parks, the owner and operator of the car, by 
the passengers and parents of children-passengers. The main 
allegation against the railroad was that it maintained an 
"extrahazardous” crossing and negligence in failing to have 
autorpatic gates. 

Identify the party or parties whom you 
represented: 

Missouri Pacific Railroad Company was represented by retained 
counsel. The law department of Union Pacific Railroad, of which I 
headed in Texas, was responsible for managing retained 
counsel. 

Describe in detail the nature of your 
participation in the litigation: 

My involvement in the case was to retain and manage outside 
counsel. I attended trial and consulted with counsel during the 
trial. 
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Final disposition of the case; 

Railroad found not negligent. 

(a) The date of representation; 

1988. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 

District Court of Montgomery County, Texas. 

(c) The individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel 
for each of the other parties. 

The case was tried by Wiliiam Worthington, now with the law firm 
Strasburger & Price LLP. His address and phone number are as 
follows: 1401 McKinney, Suite 2200, Houston, Texas, 77010, 
(713) 951-5600. He was the only counsel I worked with. 

Case 10 Courtemanche v. State . 507 S.W.2d 545 (Tex. Crim. App. 1974). 

Capsule summary: 

Club owner found guilty of violations of the liquor laws. 

Identify the party or parties whom you 
represented: 

The State of Texas. 

Describe in detail the nature of your 
participation in the litigation: 

As an assistant district attorney, I tried this case to verdict. 

Final disposition of the case: 

Jury found defendant guilty. The Court of Criminal Appeals 
reversed, finding the statute unconstitutional. 

(a) The date of representation; 

Summer, 1971. 

(b) the name of the court and the name of the judge 
or judges before whom the case was litigated; 

Harris County Criminal Court No. 1 Texas, Judge Billy Ragan, 

(c) The individual name, addresses, and telephone 
number's of co-counsel and of principal counsel 
for each of the other parties. 

The opinion reflects the defense attorney was Ronald A. 
Monshaugen, although due to length of time and lack of public 
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records, I have no independent recollection. Mr. Monshaugen’s 
address and phone number are listed on the internet as follows: 
1225 North Loop West, Suite 640, Houston, Texas, 77008, (713) 
880-2992. 

2. Overall Courtroom Experience 

It is has been difficult for me to list litigated cases that accurately 
reflect the depth of my trial experience. 

All of my cases as a first-chair litigator go back to my days 
as a prosecutor at the Harris County District Attorney's Office 
(left in 1975). A few cases ended up in Lexis and Westlaw when 
an appellate court issued a later opinion, and I have included 
these cases. The vast majority of cases I worked on, however, 
were either never appealed, or, if appealed, were summarily 
affirmed without a published opinion. The records of those cases 
are neither computerized nor cross-referenced. Consequently, 
many of the details of these cases are lost to history. 

Between 1975 and 1990, 1 primarily worked as in-house 
counsel. Accordingly, while I managed a fair amount of litigation, 

I spent less time actually inside the courtroom. I have also 
included some of the more significant cases that I managed 
during these years. Furthermore, not every case went all the 
way to trial; as in-house counsel, I was responsible for 
negotiating settlements in cases where litigation was not in the 
best interest of the client. In 1990, of course, I ceased practicing 
as a lawyer in order to ascend to the bench. 

Therefore, to facilitate a more accurate evaluation of my 
legal experience and the quality of my “judging” abilities, I have 
included a list of lawyers that I have worked with over the years 
as a judge. I believe that the attorneys listed below and their 
diverse backgrounds will give a fair and well-rounded 
assessment of my career. 

David Beck 

Beck, Redden & Secrest, L.L.P. 

One Houston Center, 

1221 McKinney Street, Suite 4500 
Houston, Texas 77010 
Telephone: 713-951-3700 
Fax: 713-951-3720 
DBeck@brsfiiTn.com 


Susan Bickley 

Abrams Scott & Bickley, L.L.P. 
700 Louisiana, Suite 1800 
Houston, Texas 77002-2727 
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Telephone: 713-228-6601 

Fax:713-228-6605 

SBicklev@asbtexas.com 


Vicki Birenbaum 
Gardere Wynne Sewell LLP 
1 000 Louisiana, Suite 3400 
Houston, Texas 77002-5007 
Telephone: 713-276-5500 
Fax: 713-276-5555 
vbirenbaum@gardere.com 


Candelario Elizondo 
Elizondo & Elizondo 
909 Fannin Street, Suite 3050 
Two Houston Center 
Houston, Texas 77010 
(713) 655-8085 
eiizondol 2@aol.com 

Larry Finder 
Haynes and Boone, LLP 
1000 Louisiana Street 
Suite 4300 

Houston, Texas 77002-5012 
Telephone: 713-547-2000 
Fax: 713-547-2600 
finderl@havnesboone.com 

Wayne Fisher 

Fisher, Boyd, Brown, Boudreaux & Huguenard LLP 

Riviana Building, 2777 Allen Parkway, 14"’ Floor 

Houston, Texas 77019 

Telephone: 713-400-4000 

Fax: 713-400-4050 

wfisher@fisherbovd.com 


Roland Garcia, Jr. 

Locke Liddell & Sapp LLP 

600 Travis Street 

3400 JP Morgan Chase Tower 

Houston, Texas 77002 

Telephone: 713-226-1200 

Fax: 713-223-3717 

rgarcia@lockeliddell.com 
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Jarvis V. Hollingsworth 
Bracewell & Patterson, LLP. 

71 1 Louisiana Street 
Suite 2900 

Houston, Texas 77002-2781 
Telephone: 713.223.2900 
Fax: 713.221.1212 
ihollingsworth@bracepatt.com 

Richard Josephson 
Baker Botts L.L.P. 

One Shell Plaza, 910 Louisiana 
Houston, Texas 77002 
Telephone: 713-229-1234 
Fax: 713-229-1522 
richard.iosephson@bakerbotts.com 

Richard Mithoff 
Mithoff & Jacks, L.L.P. 

3450 One Allen Center 
Houston, Texas 77002 
Telephone: 713-654-1122 
Fax: 713-739-8085 

Can be e-mailed through http://www.martindale.com 
See also http://www.mithofTandiacks.com 

Kent W. (“Rocky”) Robinson 
Andrews Kurth LLP 
600 Travis, Suite 4200 
Houston, Texas 77002 
Telephone: 713-220-4200 
Fax: 713-220-4285 
iTobinson@,andrewsku rth.com 

Jim Sales / 

Fulbright & Jaworski L.L.P. 

1301 McKinney, Suite 5100 
Houston, Texas 77010-3095 
Telephone: 713-651-5151 
Fax:713-651-5246 
isales@.fiilbri eht.com 
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S. Shawn Stephens 
Locke Liddell & Sapp LLP 
3400 Chase Tower 
600 Travis 

Houston, Texas 77002 
Telephone: 713-226-1200 
Fax:713-223-3717 
sstephens@lockeliddell.com 

Macey Reasoner Stokes 
Baker Bolts L.L.P. 

One Shell Plaza, 910 Louisiana 
Houston, Texas 77002 
Telephone: 713-229-1234 
Fax: 713-229-1522 
macev.stokes@bakerbotts.com 


Martin A. Wicliff, Jr. 

Epstein Becker & Green P.C. 
Wells Fargo Plaza 
1000 Louisiana, Suite 5400 
Houston, Texas 77002-5013 
Telephone: 713-750-3100 
Facsimile: 713-750-3101 


19. Activities : Describe the most significant legal activities 
you have pursued, including significant litigation which 
did not progress to trial or legal matters that did not 
involve litigation. Describe the nature of your 

participation in ■ this question; please omit any 
information protected by the attorney-client privilege 
(unless the privilege has been waived.) 

(a) Representing the railroad for claims resulting from the tragic 
suffocation in a railroad box car of more than 30 undocumented 
workers. Important evidence was obtained absolving the client from 
iiability and a reasonable settlement was negotiated. 

(b) Negotiating and closing a drilling equipment sale in Beijing in 1978 
before diplomatic recognition was effected by the United States. 
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(c) Managing the Harris County Mass Tort docket, which, In 1994, 
included approximately half of the breast implant cases In Texas (over 
7,000). I presided over the three-month jury trial determining whether 
Dow Chemical, the parent of Dow Corning, had liability. 

(d) Establishing in-house litigation capacity for corporate law department. I 
interviewed, hired and trained trial attorneys to try railroad-related 
cases. By successfully establishing litigation component, we were able 
to contain costs not only by saving attorney fees but also providing 
healthy competition for our retained counsel. 

(e) Establishing the first consumer fraud division in a district attorney’s 
office in Texas. We put in place an organization that was able not only 
process complaints, but also able to investigate and prosecute 
sophisticated frauds. 
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Senator Cornyn. Well, thank you very much, Justice Schneider. 
Since you and I know each other very well, I think we are going 
to — I am going to ask a few questions for the record, and I think 
I already know what your responses in a general fashion are likely 
to be. But you, as we have heard, have served at all levels of the 
Texas judiciary, starting at the municipal court level and now serv- 
ing on the Texas Supreme Court. Your job as a Federal district 
judge, a trial judge in the Eastern District of Texas will be some- 
what different from what you have been doing, at least lately. 

Have you had a chance to look into the docket of that court to 
which you will be confirmed to see sort of the nature of the case- 
load? And give us your ideas and thoughts about how you would 
expect to manage that docket. 

Judge Schneider. Well, Mr. Chairman, I’m glad you asked that 
question. Actually, I had a chance back in January to look at their 
docket, and anything I would tell you now would relate back to 
that. But at that time, it appeared that this docket was almost 
evenly split between civil and criminal work. A number of those in 
the civil cases are those cases that are routine type cases. So that 
most of the docket, though, most of the time, as I understand, in 
trial is spent in civil cases. 

Moving to this bench is one of, I guess, the parts of life that you 
see as serendipity. My good friend, John Hannah, whom all of you 
heard a while ago, he and I were of different political parties. We 
met in law school, and we became close friends. And we found that 
we agreed on more things than we disagreed. And on those things 
we did disagree, we had good conversations. 

When John Hannah passed away, I had some Republican and 
Democrat judges come to me and ask me if I would consider apply- 
ing, and I had never done — given it any thought before. I had never 
had an opportunity to file, really. I have been so busy in my judi- 
cial career. But I did it. I look forward. I think that this particular 
judicial Federal district bench is a perfect fit for someone who has 
had not only trial experience but also has experience writing opin- 
ions. I’ve written over 400 opinions, and as we all know, district 
courts publish opinions. They go in law books that are published 
that people have to buy. 

Also, another thing I think that uniquely qualifies me for this job 
is that I’ve had experience in the law in so many different places — 
criminal and civil. I started out as a district attorney, and then 
civil, and further went to the court of appeals. We had criminal and 
civil cases. 

In addition to that. I’ve had litigation experience, tried hundreds 
of cases. And then, of course, last, not least — it’s not even last. As 
a trial attorney. I’ve tried well into 100 cases. I know what it’s like 
to try a case, and so that won’t be new to me. And that’s part of 
the reason — I know that was a long answer, but you seem to want 
to hear it, so there you go. 

Senator Cornyn. Thank you. Judge. You answered part of my 
next question, and that is about criminal law. Of course, you are 
going to have a docket of criminal cases, and we all know that in 
your current job, you hear only civil cases on the Texas Supreme 
Court. But you have had extensive experience both as a judge and 
a lawyer handling criminal cases as well, haven’t you? 
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Judge Schneider. Yes, sir. Our docket was about 60 percent 
criminal cases. 

Senator Cornyn. And this court, of course. Judge Hannah sat in 
Tyler, but we know the Eastern District covers a large section of 
the State. Could you talk a little bit about your roots in that part 
of the State? I think members of the Committee and others listen- 
ing might be interested in that since you are currently working in 
Austin, wondering how you were plucked out of Austin and are 
going to be put in a court over in the Eastern District. 

Judge Schneider. Well, I’m glad you asked that. I have to put 
it in context. My father was a Methodist minister, and years ago, 
in places like Texas — they may well have changed this, but the 
young ministers moved from community to community about every 
2 years. If you were really good, you might stay 2-1/2 years some- 
place. 

What happened to me was that by the time I finished school. I’d 
attended eight different schools in East Texas, and in this par- 
ticular district we’re talking about here, I have physically lived in 
ten of the counties that are there. 

In addition to that, my grandfather and all my distant relatives 
on my mother’s side settled in Smith County in the 1860’s. My 
mother lives in Lufkin, and that is a very big reason for me even 
being more excited about the possibility, if I’m fortunate enough to 
be confirmed to this position. 

Senator Cornyn. Could you talk a little bit about your judicial 
approach, judicial philosophy? In particular, I would be interested 
to hear you discuss briefly your approach to interpreting statutes 
written by the legislative branch and how you approach that re- 
sponsibility as a judge. 

Judge Schneider. That is another good question. Senator, Chair- 
man Cornyn. Let me say that I think the very first rule I always 
start out with when I look at a statute is to start out with the pre- 
sumption that it’s going to be constitutional. I think once you start 
there, sometimes your battle is — ^you have moved the ball a good 
distance. So if you start with that premise and then go to the next, 
look to the literal meaning, the words of the document, if it hap- 
pens to be a contract or a statute itself And you look and you in- 
terpret them and use and apply their ordinary meaning, not some- 
thing absurd. 

You do that only, of course, if the words are not clear that you 
would go to any other sources. I know that some judges who are 
into legislative history that that is a matter that has to be — you 
have to set the standards on those things, and usually when I in- 
terpret cases, we do it basically on what the four corners of the doc- 
uments are and what the legislature said they wanted. Because we 
have to keep in mind the laws are drafted by a law-making group 
that has more practice and more experience as to what the law 
should be. And keeping that in mind, I try to apply what the legis- 
lature intended. 

Senator Cornyn. Well, I know from your long experience as a 
judge that you have done that a lot. You recognize the role of the 
legislature as the representative branch of Government to say what 
the law is, and it is your job, if it is called into doubt or if there 
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are conflicting provisions or statutes raised, to interpret what the 
legislature’s true intent was. 

I would like to ask you, though, there are some people who think 
that Federal judges’ main joh is to do justice. And I would agree 
with that myself, but I would also say that you are tethered by 
laws that have been written, whether it is the Constitution or by 
statutes that have been written by the legislature. How do you ap- 
proach a case where your sense of justice is that maybe a case 
ought to come out in a particular way — in other words, a result 
ought to attach — but there is a statute or a constitutional provision 
that would appear to prevent you from reaching that particular re- 
sult? How do you see the role of a judge relative to the legislature 
and relative to other branches of Government in determining that 
just results occur? 

Judge Schneider. Well, Mr. Chairman, the system we have 
doesn’t always produce a perfect result, and that’s why we have all 
our systems built in to make sure that the procedures that to some 
people seem ridiculous, but the purpose of it is to make sure that 
people get a fair trial. 

Judges faced with an issue as you described must first apply the 
law, and there are areas in equity, so to speak, that you can take 
that into account. And I see it done every day, both from being an 
appellate judge and watching trial judges, and you will do that be- 
cause I guess I’ll get over in the area of judicial discretion, because 
there are so many rulings that would be incidental to other people, 
but it’s very important to the people in the courtroom. In that par- 
ticular situation, you do get to use your judgment on a lot of cases, 
and you can give some flexibility. 

The thing we have to watch out about, justice is a fine word, and 
we’re all for justice. But it has to be — we have to know that justice 
also means that we have a fair trial and that everyone was heard 
that needed to be heard. 

Senator Cornyn. Well, I agree with your response. I would say 
that, you know, one of the things that I think some people have 
a difficult time comprehending is the importance that everyone’s 
conduct be judged by the same rules, by the same laws, regardless 
of whether they are a sympathetic party to a lawsuit or an unsym- 
pathetic party. Sometimes we hear people talk about how corpora- 
tions maybe should not be judged the same way an individual is. 
But, of course, under our laws, they are both judged by exactly the 
same rules, with some minor exception in terms of the way cor- 
porations are formed and that sort of thing. 

And, of course, the rules by which evidence is admitted and the 
like apply the same to everybody, and indeed, I am reminded of the 
phrase over the Supreme Court of the United States building that 
says, “Equal justice under law.” And that is, of course, what we 
strive for. We strive for justice, but we also strive to make sure 
that that justice is equal and applied across the board regardless 
of how much money you have or where you came from or whether 
you are popular or unpopular. And I know your record of judicial 
service and your long experience has well prepared you to do jus- 
tice, but to make sure that you do your job, and that is to apply 
the law as the legislature has written and not just substitute your 
own personal sense of justice for what the law actually is. But it 
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is, as you know, a struggle that every judge goes through in any 
given case, but certainly there is no greater position from the 
standpoint of seeing that justice is done in each individual case 
than that of a Federal district judge. 

Some have said that the most powerful public official in America 
is a single Federal district judge because of the great discretion and 
authority that you do have in a given case to see that the correct 
result is reached consistent with the law. 

I know we could talk for much longer, but as I say, I know you 
well as a friend and somebody whom I respect and admire profes- 
sionally. And I know, as I said, that other Senators may have ques- 
tions for you, but were not able to attend here today. And we will 
leave the record open until 5 o’clock next Wednesday for any other 
Senators who may have additional questions they would like to ask 
you in writing to submit those to you. And I would, of course, urge 
you to respond as promptly as you can. 

It is my hope that your nomination will be promptly marked up 
before the full Committee and then will be voted out onto the floor. 
And because you do enjoy support from both sides of the docket, 
from both major political parties, as we have seen, because of your 
record of fairness and distinguished service as a judge, it is my 
hope and certainly my expectation that your nomination will not be 
controversial and that you will be quickly confirmed. That is my 
hope and certainly my expectation. 

But I want to say finally, thanks to you for being here today, for 
making yourself available to serve in this important position. It is 
not everyone who is willing to make the changes in their life, 
whether it is to move from place to place or changes in salary, or 
whatever it may be, to serve in public office. And you are to be 
commended for this logical conclusion to the service you have al- 
ready provided in our judicial branch of Government. And we are 
better for having that service and people like you willing to serve 
in these important positions. 

But, with that, this hearing will be concluded, and as I said, the 
record will remain open until 5 o’clock next Wednesday for any 
other materials, any other statements, any other questions to be 
submitted for the record. 

Thank you very much. 

Judge Schneider. Senator, may I say just one thing? 

Senator Cornyn. Certainly. 

Judge Schneider. You know, when you get to these things, all 
the work of what you see here is 5 minutes of the work, and I know 
that I have a staff at home at the Supreme Court, and I just want 
to tell the staff people here, give you some credit for your hard 
work that you do. I know how hard you do it, and I know it is for 
the big bucks you are doing it. But — that was a joke, folks. 

[Laughter.] 

Judge Schneider. But just to tell you that — and I’m saying this 
word from my clerks back home, too, how much that is appreciated 
in putting these things together. 

Thank you. 

Senator Cornyn. Well, I think those are very appropriate re- 
marks. We know the staff works very hard to make sure that when 
we come to these hearings that things move very quickly and expe- 
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ditiously, and we appreciate their efforts to make sure that this 
hearing could occur promptly, and hopefully your nomination will 
be marked up and then voted out of the Senate as soon as possible. 
With that, this hearing is concluded. 

[Whereupon, at 10:35 a.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 



MICHAEI. HAYGOOD SCBtlVEIIlER 

JUsTlor 

TMfi SurneMB coup^t ow tc*ak 


July 12, 2004 
Chairnian Orrin G. Hatch 

Chairnian, United States Senate Committee on the Judiciary 
104 Hart Office Building 
Washington, DC 20510 

RE: Follow-Up Questions for Nominee to the U.S. Distirct Court for the 

Eastern District of Texas, Michael H. Schneider, Jr, 


Dear Chairman Hatch: 


I have received tlie Follow-Up Questions your office submitted to rae as part of 
my Senate Confirmation Hearing. Enclosed please find my responses. 

Thank you very much. 

Sincerely, 

Michael H. Schneider 
Justice, Texas Supreme Court 


CC: Senator Patrick J. Leahy 

433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 


P.O, BO* 122*3 . AUSTIN, TEXAS 7B711 • (SIS) «03-l3Sa - FAX (BIZ) «03-iaes 


NOT f-ntMTEO OR MAILEb AT BTaTS EJtPSM-'iB 
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Respoases of Michael H. Schneider, 

Nominee to the U.S. District Court for the Eastern District of Tesas, 
to Written Follow-Up Questions submitted by 
Chairman Orrin G. Hatch, United States Senate Committee on the Judiciary 


1. In general, Supreme Court precedents are binding on all lower federal courts and 
Circuit Court precedents are binding on the district couru within the particular 
circuit. Are yon committed to following the precedents of higher courts faithfully 
and giving them full force and e0ect, even if you personally disagree with such 
precedents? 

I am fully committed to following the precedents of all higher courts faithfully even if 1 
personally disagree with them, Consistency and predictability in the law are two 
important principles that instill confidence in otrr judieial system. 

2. What would you do if you believed that the Supreme Court or the Court of Appeals 
had seriously erred in rendering a decision? Would you nevertheless apply that 
decision or your own best judgment of the merits? 

Because I believe in the principle of stare decisis^ 1 would follow the decisions of the 
Supreme Court or the relevant federal Circuit Court of Appeals even if I believed the 
higher courts erred in their decision. 

3. You have stated that you would be bound by the Supreme Court precedent, and 
where applicable, the rulings of the federal Circuit Court of Appeals for your 
district. There may be times, however, when you will be faced with cases of first 
impression. What principles will guide you, or what methods will you employ, in 
deciding cases of first impression? 

When faced with an issue of first impression, one would look to prior cases fteai the U.S. 
Supreme Court and the Circuit Courts of Appeals to determine how broadly the higher 
courts have interpreted the law. 

Courts must exercise measured and restrained judgment where existing precedent does 
not fit the facts and law of the case at bar. The first place courts should look for guidance 
in such instances is prior case law. Courts must rely on well-established legal decisions 
to show that the present decision re.sts fiimly on those of the past. 

In the case of a new statute, a judge must first look to the plain meaning of the language. 
If there is no ambiguity, the analysis would end there. In the case of an ambiguity, a 
judge can look to, among other things, caselaw from, other circuits, the surrounding 
statutory language, and legislative history. 
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4. Given your background and prior experience, could you speak for a moinent about 
the role and significance of Judicial temperament, and indicate what elements of 
Judicial temperament you consider to be the most important? 

I believe one of the most important things a judge can do is to maintain a positive judicial 
temperament. Among other things, an ideal judicial temperament is characterized by 
courtesy, patience, and a fair, but firm, demeanor. Of these characteristics, the most 
important is being fair, but firm. Above all things, a judge must be seen to be fair, neutral 
and balanced in conducting the business of the court. 
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Michaei. Haygood Bchneider 

THS Supp^p^a Oe>uaf or Tsaa* 


July 14, 2004 
Chainnan Orrin O. Hatch 

Chairman, United States Senate Committee on the Judiciary 
104 Hart OfEce Building 
Washington, DC 205 1 0 

RE: Follow-Up Questions for Nominee to the U.S. District Court for the 

Eastern District of Texas, Michael H. Schneider, Sr. 


Dear Chainnan Hatch: 

1 have received the FoUow-Up Questions that Senator Patrick Leahy submitted to 
me as pan of my Senate Confirmation Hearing. Enclosed please find my responses, 

Thank you very much. 


Sincerely, 



Michael H. Schneider, Sr. 
Justice, Texas Supreme Court 


MHS:0r 


CC: Senator Patrick I, Leahy 

433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 


p.o. BOX 1ZZ4S • AUSTIN, TEXAS rarn - (Siz) < 1 , 09.1339 ■ Pax (bi2) 493-136S 


NOT PBINTBD OH Mi«tkeD «T 
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Responses of Michael H. Schneider, 

Nominee to the U.S. District Court for the Eastern District of Texas, 
to Written Follow-Up Questions submitted by 
Senator Patrick Leahy, United States Senate Committee on the Judiciary 


1. In 1$91, the Texas Lawyer published an article regarding the use of excess 
campaign contributions by Texas judicial candidates. At the time, you were a trial 
judge on the 157“’ District, and the article quoted you as saying, “The real world is 
that you are running a campaign all the time, notwithstanding the fact that you^re 

not up for election. The real world is that we’re political oflicials ” 1 understand 

that, in Texas, judges are elected and must run political campaigns, but federal 
Judges are not supposed to be political. Jn fact, one of the most fundamental 
underpinnings of our democracy is our independent judiciary. The system of 
lifetime appointments allows judges to be hree from the influence that political 
interference can bring and to base their decisions on merit alone. If confirmed, how 
will yon make the transition from being a “political offlcial” to an independent, 
nonpartisan member of the federal judiciary? What assurances can you give the 
Committee that you will fairly apply the law based on the merits of a particular case 
regardless of your political views? 

I have always applied th= law in a fair and neutral manner and decided cases on their 
merits, irrespective of my own personal beliefs, I began my judicial career as a 
municipal judge and had the good fortune of being appointed by city council for six 
successive two-year terms. I am the only person in Texas history to be appointed by thtee 
dijffcrcnt governors to three different judicial positions. And after winning a judicial 
position, I have never had an opponent. I am proud of the fact that the public has 
accepted me as being a fair and impartial judge. If I have tlie good fortune of becoming a 
federal district judge, I would continue to maintain the high .standards I have set for 
myself in state court. 

2. You indicate on your Senate Questionnaire that you gave a .speech to the Pasadena 
Rotary Club in May of 2003 titled, “My Experienecs on the Texas Supreme Court.” 
Please share with the Committee the content of that speech and what your 
experiences have been on the Texa.s Supreme Court. Tn particular, what lessons 
have you learned on the court that you will bring with you to the federal district 

. court, if confirmed? Given your experiences on this important court, what criteria 
do you think are most important for federal judges to possess? 

My speech to the Pasadena Rotary Club compared and contrasted my experiences on the 
Texas Supreme Court with my time as Chief .lusHce of the First Court of Appeals. For 
instance, I explained the differences between convincing a three judge panel that my 
opinion was correctly decided and well written as compared with convincing a court of 
nine judges of the merits of an opinion I had written. I also discussed .some of the 
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differences in the internal opcratiag procedures of the two courts. For example, I 
explained that after an oral argmaenl, the First Court of Appeals’ panel would meet 
immediately to discuss cases in post-submission. However, on the Texas Supreme Court, 
post-submission discussions take place at the next scheduled conference. 

I have truly enjoyed aiy time on the Texas Supreme Court, Specifically, I have eiyoyed 
hearing cases from all over the state and observing trends in the various Court* of 
Appeals. In each opinion I write, I have learned to be precise and succinct because I have 
ei^t other judges djat I respect reviewing my work. Moreover, attorneys across the state 
rely on the language in the Court’s opinions when advising clients. This precise manner 
of writing is one of the biggest lessons I have learned oa ttie Texas Supreme Court, and it 
is one that I would take with me if confirmed to tlie federal district court. 

In addition to a precise and careful writing style, one of the most important characteristics 
a federal judge can pos.seas is the ability to listen to both aides of an argument with an 
open miad. On the Texas Supreme Court, as I try tq build consensus for a unaaimoas 
opinion or as I decide whether I am going to join the majority or dissent in an opinion, it 
is critical tiiat I listen to the oral advocates during the argument and my colleagues as we 
discuss the case after the argument I believe a judge should always actively strive to 
remain neutral before making a decision, and I would do so if I am confirmed the federal 
district court. 

3. I know that Texas is one of the few states in which individuals still run for election 
to the state’s highest court. In your 2002 election campaign, you accepted almost 
one million dollars in contributions from law firms, lawyers and litigants, many of 
whom regularly appear, or have interests, before you in Court. 

a. Did you ever hear a case in which your past contributors svere parties? If so, 
did you make a full disclosure to the parties of any campaign contributions 
that you received related to interests in the particular case? 

I, like almost every other Texas judge who has campaigned for office, have beard 
cases in which my campaign contributors were parties. All judicial officers «e 
required to make public disclosures of campaign contributions and T followed all 
applicable disclosure rules. 

b. In how many eases, if any, In which your past contributor* were parties did 
you disqualify or recuse yourself? For what reasons did you recute yourself 
in these cases? 

I have not disqualified myself in eases where my past contributors were parties. 

c. In any of the cases in which your past contributors were parties, did a 
litigant ever make a motion to recuse you? If so, did yon recuse yourself, and 
why or why not? 


z 
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J have never been presented with a motion for recusal based on the fact that a past 
contributor was a party. 

d, I underitand that, according to the Texas Code of Judicial Conduct and 
interpretive case law, the receipt of political contributions by a Judge does 
not create bias necessitating recusal, or even appearance of iinpropriety, in a 
case in which a contributor is a party. However, while there may be no legal 
authority that requires disqualification in such cases, as a judge entrusted 
with the responsibility to promote fairness and public confidence in the 
impartiality of the judicial system, do you think there is ever a time where a 
judge has a common sense or ethical obligation to disqualify himself or 
herself? Please explain. 

Neutrality apd impartiality of the judiciary is necessary to ensure the due process 
rights of all litigants. Thus, diere arc times when a judge may choose to 
disqualify himself or herself from a case even if not legally obligated to do so. 
Certainly, a judge should recuse himself in any case where his impartiality might 
reasonably he questioned. 

4. If confirmed to the district court, what analysis would you use if presented with a 
motion to recuse yourself from cases involving litigants, law firms or parties who 
contributed to your ZOOZ, or earlier, election campaigns? 

a. Please explain the specific steps yon would take to comply with 28 U.S.C. 
§4SS, which governs disqualification of federal justices, judges and 
magistrates. 

The most effective way to assure compliance with the judicial disqualification 
statute will be to have a organised system that checks each party to a proceeding 
against a list of all parties over which I cannot hear claims due to statutory 
disqualification. In order to do this I wil) need to make a list of those parties and 
schedule a regular screening to assure that no party has a case before mo that is on 
that list. Additionally, because it may be difficult to include all such parties on a 
list, 1 will review my docket on a regular basis to be sure that I am not disqualified 
from hearing any of the cases before me. 

b. Please explain the specific steps you would take to comply with Canon 2(A) 
of the Code of Conduct for United States Judges and any other applicable 
provisions of the Code and related commentary regarding financial interests 
and conduct that creates the appearance of Impropriety- 

Avoiding any appearance of impropriety is essential to maintaining the credibility 
of the judiciary, and therefore it is wise to err on the side of caution in deciding 
when, as a judge, I should recuse myself from a case due to personal, financial or 
familial interests. When it would appear to a reasonable person that my own 
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interests could influence a decision, even if I know that they would not, I would 
recuse myself to avoid this appeatanee of impropriety. 

c. What assurances can yon give the Committee that you would follow the Code 
of Conduet and laws and related regulations regarding disclosure and 
disqualification? For example, if one of your campaign contrihutors, such as 
Vinson & Elkins, were to appear before the district court in a particular 
case, do yon think that, as stated In 28 U.S,C. §455, your “ImpartlaHty might 
be reasonably questioned”? Do you think that presiding over such a case 
would create in reasonable minds a perception that your ability to carry out 
judicial responsibilities with integrity, impartiality and competence would be 
impaired? What spedfic actions would you take in such a case, including 
any dUcla.sure, and would you identify the grounds for disqualification and 
disqualify yourself? 

I can assure the Committee that I will follow the Code of Conduct and other 
applicable laws. I have always held myself to the highest ethical standards. If a 
campaign contributor appeared before me, I would follow all applicable recusal 
laws, past contributions have not and would not influence my decisions or affect 
my impartiality. 

S. In a recent case. Progressive County Mutual Insurance. Co- v. Sink. 107 S.W.3d 547 
(Tex. 2003), Justice Owen wrote the majority opinion, which held that an insurance 
company did not have to cover an employee who used a borrowed car because the 
car did not fit the definition of “temporary substitute” under the policy. You joined 
a dissent with Justice Phillips and Justice O’Neill, which concinded that the 
borrowed car clearly fit the policy’s description of a temporary substitute and that 
an employee using a vehicle at work would have a reasonable belief that they are 
covered under the policy. Please explain the basis for your dissent in this case. 

Progressive County Mutual Insurance Company v. Sink involved an Alamo car rental 
employee that had borrowed an Alamo car while his was in disrepair and had been 
involved in a car accident with another individual. That individual sought recovery under 
the Alamo employee’s personal insurance policy. The relevant question in that case 
asked whether the vehicle borrowed by the Alamo employee was a "temporary 
substitute" under the policy. Justice Owen, writing for the majority, held that became the 
employee had not sought permission fiom Alamo to use the vehicle, it was not a 
temporaiy substitute as defined by the msurance agreement 

I joined Chief Justice Phillip’s dissent in this case because, as the dissent explained, the 
plaintiff was driving a “covered auto" as defined in the plain language of the policy, and 
thus, any damages resulting from an accident in that auto should have been covered under 
the policy. 


4 
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SUBMISSIONS FOR THE RECORD 

U.S. Senate Committee on the Judiciary 
U.S. Senator John Comyn 

Judicial Nominations 

Michael H. Schneider, Sr. 

to be United States District Judge for the Eastern District of Texas 

Wednesday, July 7, 2004, 10 a.m. 

Dirksen Senate Office Building Room 226 


Today the Committee will consider the nomination of an exceptional Texas jurist to serve on the 
federal district court in the Eastern District of Texas. 

I want to begin by thanking the Chairman of the committee. Senator Hatch, for scheduling 
today’s hearing. I look forward to moving this nomination through the committee - and through 
the Senate - over the next few weeks. 

I also want to thank Senator Leahy and his staff for working so cooperatively to make today’s 
hearing possible. After a few brief introductory remarks, I will turn the floor over to him for any 
remarks that he might have, and then we will be very pleased to hear from the senior senator 
from Texas - who knows the nominee quite well and who I know is personally very supportive 
of him. 

The vacancy we hope to fill with the nomination before us today was created by the untimely 
passing of Chief Judge John H. Haimah, Jr. Judge Hannah was a good man and a distinguished 
jurist. His family’s loss was also a great loss to the state of Texas. 

I enjoyed working with Judge Hannah. Senator Hutchison and I worked closely with him just 
last year on legislation to authorize the Eastern District of Texas to hold court in the city of 
Plano. That bill (S. 1720) was important to Judge Hannah, who always worked hard to serve the 
citizens of the Eastern District. He passed away the day after the President signed that 
legislation into law. 

The death of Judge Hannah leaves some big shoes to fill, but President Bush could not have 
filled them better than with the nomination of Texas Supreme Court Justice Michael Haygood 
Schneider. 

Justice Schneider will bring to the federal district court the wisdom, judgment, and experience of 
over a quarter century of service on the bench. He understands - as any good judge must - that 
the duty of a judge is to interpret the law, not legislate from the bench. 

Justice Schneider has held virtually every position in the state court system that Texas has to 
offer. From 1978 to 1990, he served on the West University Place Municipal Court. Then, he 
served on the 157th District Court of Texas, located in Houston, until 1996. Next, he became 
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Chief Justice of the First Court of Appeals in Houston. He served there until 2002, when he was 
appointed Justice of the Supreme Court of Texas, where I once served. 

He has been honored as both “Trial Judge of the Year” and “Appellate Judge of the Year” by the 
Texas Association of Civil Trial and Appellate Specialists. 

In addition to this extraordinary record of judicial service. Justice Schneider also served the 
people of Texas in the role of Assistant District Attorney for Harris County. Justice Schneider is 
a graduate of Stephen F. Austin State University, the University of Houston College of Law, and 
- more recently - the LL.M. program of the University of Virginia Law School. And he has a 
distinguished record of civic involvement. 

Justice Schneider’s reputation as an exceptional jurist and a true gentleman is well known 
throughout the state of Texas. It is also well known by the American Bar Association, which 
recently gave him its highest rating, when its Standing Committee on the Federal Judiciary 
unanimously certified him as “well qualified” for the federal bench. His nomination enjoys 
broad bipartisan support across the state of Texas. For example, Susan Hays, who chairs the 
Dallas County Democratic Party, has written a strong letter of support, and without objection. I’d 
like to submit that letter for the record. 

I also happen to know that Justice Schneider is a humble man. His profile on the Texas Supreme 
Court’s website points out that “[h]e held a variety of jobs during college and law school,” 
including “searching titles at a major oil company, managing apartments, driving ambulances, 
operating a school bus for disabled children, working at a funeral home, teaching school, 
delivering milk, clerking for a law firm, managing a college cafeteria, serving as a waiter, bell 
hopping at a hotel, and serving as an intern at the United States Attorney’s Office.” I may ask 
him which of those jobs best prepared him to become a federal judge. 

I am pleased that the President has nominated Justice Schneider to serve on the Eastern District 
of Texas, and I am honored to chair today’s hearing. I look forward to hearing from him today, 
and I look forward to what I hope will be a swift confirmation process. 


2 
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Statement of Senator Orrin G. Hatch, Chairman 

Before the Committee on the Judiciary 
United States Senate 

on 

The Nomination of 

Michael H. Schneider to be United States District Court Judge for the 
Eastern District of Texas 

July 7, 2004 

Michael H. Schneider, nominated to be U.S. District Judge for the 
Eastern District of Texas, is a sitting Texas Supreme Court Justice and an 
extremely experienced attorney. 

Justice Schneider began his legal career in the Harris County District 
Attorney’s Office in 1971. After four years of a varied docket with a 
partieular emphasis on economic crimes, Justice Schneider entered the 
private sector where he remained until 1990 when he became the Presiding 
Judge of the 157* District Court in Harris County, Texas. From 1 996 until 
2002, Justice Schneider served as the Chief Justice of the Texas First Court 
of Appeals at Houston. In September of 2002, Governor Perry appointed 
him to the Supreme Court of Texas and Justice Schneider was elected two 
months later to a term which expires in 2008. This nominee, in addition to 
his distinguished career on the bench, has tried approximately 150 eases to a 
verdict. 

The ABA has unanimously recognized Justice Schneider’s ability and 
competence with its highest rating of well qualified and I look forward to 
hearing from him today. He brings a wealth of experience to the federal 
bench and he will make an excellent addition to the Eastern District of 
Texas. 
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County OemDcratic Party 

Susan Hays, Chair 

July;6.2004 - VIA FACSlMll-E 

ChAaan Orrin G. Hatch 
Sen. Patrick J. Leahy 
Sen. John Cornyn 

MeirijBTS of the Senate Committee on the Judiciary 

RE: Nomination of Michael H. Schneider, Sr. for the United States District Judge tor the 
Eastern District of Texas 

To the Members of the Committee. 

I write to encourage you to confirm the nomination of Justice Schneider. As the Dallas County 
Deraocratic Chair, 1 supported Justice Linda Yaiiei’, Justice Schneider's opponent in his 2002 
raceiforthe Texas Supreme Court. During that election season I learned a great deal about 
Justice Schneider, namely how well-regarded and well-respected he is by the bench and the bar 
in Texas. Even the plaintiffs’ bar in Houston, Justice Schneider's home base, supported his race 
out of respect for his dedication to following the law. 

During his tenure on the Texas Supreme Court I have followed his performance closely. (1 
served as a law clerk on the court during the 1997-1098 term, and specialize in civil appellate 
wofHan ray law practice.) While on the Court he has been a voice of moderation and judicial 
conservatism. In the many conversations I have had with Texas appellate lawyers - of all 
polidcil persuasions — the overwhelming consensus is that Justice Schneider has done a won- 
derfiB fob on the Court and folly deserves to be elevated to the federal bench. Justice Schneider 
is dedicated to the rule of law and the integrity of the judicial system. The only reservation I 
have about his nomination is that I hate to lose his influence on the Texas Supreme Court. In 
addilioa to being a Democrat, I am a member of the Texas Trial Lawyers Association and the 
Dallas Trial Lawyers Association. Speaking both as a Democrat and as a plaintilTs’ lawyer, 1 
urge fee Committee to confirm Justice Schneider. 

While much has been made in the press about partisan gridlock over judicial nominations, as a 
partiran leader and as a lawyer I know there are times the parties should come together to 
support* nominee. This is such a time. I urge the Committee to vote on Justice Schneider’s 
nomaaation at Wednesday’s hearing. A quick vote is critical this late in an election year. If you 
have any questions about my support of his nomination, please call me at 2 1 4-557-48 1 9. 


Sincaralv 



Hays 





42Q9 Parry Avenue. Dallas, TX 75223 • (214) B21-8331 » FAX (214) 821-0995 
Email: m 3 n@OaliasDemocrats.org • Website: www.DellasDemocrats.org 
-sgg.-- 
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Statement of Senator Patrick Leahy 
Ranking Member, Senate Judiciary Committee 
Hearing on Judicial Nominations 
July 7, 2004 

Today, the Judiciary Committee is holding its 12*' judicial nominations hearing of 2004. 
We will now have held hearings for 26 judicial nominees, nine for the circuit courts of 
appeals and 17 for the district courts. 

This is double the number of hearings for judicial nominees that were held in all of 1996 
when President Clinton was in the White House. Indeed, by this date in 1996, the last 
year of that presidential term, the Committee had held only four hearings to consider 
judicial nominees. The comparison to the number of hearings in 2000, another 
presidential election year, is also striking. That year, only eight nominations hearings 
were held all year, and by this date in 2000, the Committee had held only six hearings to 
consider judicial nominees. Thus, we have now tripled the number of hearings held by 
this date in 1996 and doubled the number of hearings held by this date in 2000. 

The Judiciary Committee has now held considerably more hearings for judicial nominees 
this year than were held by this date in any of the past six years of Republican control of 
the Committee during the Clinton Administration. By this date in 1995, the Republican 
majority had held only six hearings; in 1996, only four hearings; in 1997, only three 
hearings; in 1998, only seven hearings; in 1999, only one hearing; and, in 2000, only six 
hearings. Furthermore, we have now held more hearings than were held in all of five of 
the past six years of Republican control under President Clinton. In fact, the Republican 
majority averaged nine hearings per year during their past six years in control. We have 
now exceeded that average by 33 percent. 

Senate Democrats have been much more cooperative with this President than 
Republicans were when President Clinton was in the White House. Democrats on this 
Committee and in the Senate have shown great restraint and extensive cooperation in the 
confirmation of 198 of this President’s judicial nominations. We have reduced circuit 
court vacancies to the lowest level since the Republican Senate leadership irresponsibly 
doubled those vacancies in the years 1995 through 2001 by obstructing President 
Clinton’s moderate and qualified nominees. 

Today we are considering the nomination of Michael Schneider to the U.S. District Court 
for the Eastern District of Texas. He currently serves on the Supreme Court of Texas, 
where he has served since September 2002. Prior to serving on the Texas Supreme 
Court, he spent 12 years on the State bench as a trial and appellate judge. He has a 
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reputation as a conservative, but fair-minded judge. On the Texas Supreme Court, he has 
only authored a few opinions to date, but they lay out the facts and the law with no hint of 
a personal bias. Justice Schneider shows a willingness to listen to all litigants and to be 
fair. Unlike some of his more conservative colleagues on the court. Justice Schneider 
has not been a judicial activist and has not distorted the law to benefit corporations at the 
expense of consumers and injured individuals. In contrast, his opinions have focused on 
statutory interpretation, proper trial procedures, and the rule of law. 

I would note that, like his colleagues on the court, Justice Schneider campaigned for his 
seat on the high court and received campaign donations from a number of lawyers, 
including employees at large defense firms. However, in contrast to Justice Owen, who 
received 17 percent of her total campaign contributions in 1994 from the two leading 
business tort political action committees and consistently ruled in their favor, Justice 
Schneider received only 1 percent of his total contributions from such groups with self- 
employed donors constituted the largest share of his donations. 

Throughout his career, Justice Schneider has demonstrated a commitment to serving 
those less fortunate, by developing a mock trial program at a school in an impoverished 
neighborhood, participating in Habitat for Humanity projects, establishing alternative 
dispute resolution programs, and working with the State Bar of Texas to increase access 
to justice. 

Justice Schneider makes the 16"’ district court nominee of President Bush’s from the 
State of Texas that has received a hearing before the Senate Judiciary Committee. To 
date, President Bush has had 15 of his nominees to the district courts in Texas confirmed. 
Mr. Schneider is nominated to the only current vacancy remaining in the Texas federal 
courts. 

This is in great contrast to the fate of many of President Clinton’s nominees from Texas, 
who were blocked and delayed by the Republican majority, including Enrique Moreno, 
nominated to the Fifth Circuit Court of Appeals who never got a hearing, never got a 
vote; Jorge Rangel, nominated to the Fifth Circuit Court of Appeals who never got a 
hearing, never got a vote; Hilda Tagle to the District Court, whose confirmation was 
delayed nearly two years without any legitimate reason ; and Michael Schattman to the 
District Court, who withdrew his nomination after waiting for more than two and a half 
years without getting a hearing or a vote. 

Judge Jorge Rangel was a fonner Texas state judge and a dedicated attorney in private 
practice in Corpus Christi, Texas when President Clinton nominated him to the United 
States Court of Appeals for the Fifth Circuit in 1 997. Mr. Rangel is a graduate of the 
University of Houston and the Harvard Law School and earned a rating of “Well 
Qualified” by the American Bar Association. Yet, under Republican leadership, he never 
received a hearing on his nomination, let alone a vote by the Committee or by the full 
Senate. His nomination languished without action for 15 months. 
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After Judge Rangel, disappointed with his treatment at the hands of the Republican 
majority, asked the President not to resubmit his nomination, President Clinton 
nominated Eruique Moreno, a distinguished attorney in private practice in El Paso, Texas 
and a native of Mexico. Mr. Moreno is a graduate of Harvard University and the 
Harvard Law School. He was given the highest rating of unanimous "Well Qualifted" by 
the ABA. Mr. Moreno also waited 15 months, but was never given the courtesy of a 
hearing before the Senate Judiciary Committee. President Clinton re-nominated him at 
the beginning of 2001, but President Bush, missing an opportunity for bi-partisanship, 
withdrew the nomination after a short time and later sent Justice Owen's name in its 
place. 

The Republican majority did not show half as much courtesy to President Clinton’s 
district court nominees in Texas as it has now to President Bush’s. For example. Judge 
Hilda Tagle waited for more than two a half years before she was given a hearing and 
subsequently confirmed to the District Court for the Southern District of Texas. Michael 
Schattman, a well-qualified Catholic nominee of President’s Clinton from Texas, also 
waited for more than two and a half years without being given a hearing or a vote on his 
nomination to the District Court for the Northern District of Texas. 

In contrast. Justice Schneider was nominated on May 17, 2004 and is receiving a hearing 
less than two months later. I look forward to hearing from Justice Schneider today. 

##### 




NOMINATIONS OF SUSAN B. NEILSON, OF 
MICHIGAN, NOMINEE TO BE CIRCUIT 
JUDGE FOR THE SIXTH CIRCUIT; MICAELA 
ALVAREZ, OF TEXAS, NOMINEE TO BE DIS- 
TRICT JUDGE FOR THE SOUTHERN DIS- 
TRICT OF TEXAS; KEITH STARRETT, OF MIS- 
SISSIPPI, NOMINEE TO BE DISTRICT JUDGE 
FOR THE SOUTHERN DISTRICT OF MIS- 
SISSIPPI; AND RAYMOND L. FINCH, OF THE 
VIRGIN ISLANDS, NOMINEE TO BE JUDGE 
FOR THE DISTRICT COURT OF THE VIRGIN 
ISLANDS FOR A TERM OF TEN YEARS [RE- 
APPOINTMENT] 


WEDNESDAY, SEPTEMBER 8, 2004 

United States Senate, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:02 a.m., in Room 
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch, 
Chairman of the Committee, presiding. 

Present: Senators Hatch, Cornyn, and Leahy. 

Chairman Hatch. We are happy that you are all here. I will re- 
serve my remarks until after my colleagues make theirs, but I will 
make some remarks in the end. So we will begin with Senator 
Lott — oh, excuse me. I guess Senator Cochran first. I didn’t notice 
you there. 

Senator Cochran, we will take you first and then Senator Lott. 

PRESENTATION OF KEITH STARRETT, OF MISSISSIPPI, NOMI- 
NEE TO BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT 

OF MISSISSIPPI, BY HON. THAD COCHRAN, A U.S. SENATOR 

FROM THE STATE OF MISSISSIPPI 

Senator Cochran. Mr. Chairman, thank you very much. It is a 
great pleasure for me to be before the Judiciary Committee today 
to endorse and recommend to the Committee the confirmation of 
Keith Starrett, a circuit court judge in our State who has distin- 
guished himself by his excellence, in terms of professional com- 
petence and innovation as a trial judge dealing with first offenders, 
establishment of drug courts, and in general elevating the quality 

( 57 ) 
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of judicial administration in our State over a period of 15 years, 
during which he has served as a circuit court judge. 

He has experience as a prosecuting attorney, an assistant district 
attorney, as the office is called in our State. He has hene in private 
practice as a lawyer in our State. He graduated from the Univer- 
sity of Mississippi Law School, Mississippi State University under- 
graduate school. He has a lovely family, a wife and three grown 
children. They have heen a credit to their community, and it is 
really, with a sense of pride and expectation of his excellence of 
service as a United States district judge that I recommend him to 
the Committee. 

I hope the Committee can act expeditiously to report the nomina- 
tion to the Senate, and we will be glad to work as hard as we can 
with the distinguished Chairman and other members of the Com- 
mittee to get this nomination approved by the full Senate. 

Thank you very much. 

Chairman Hatch. Thank you. Senator Cochran. That is great 
praise for Judge Starrett, and we have nothing but high regard for 
him, and we will do everything we can to get him through following 
this hearing. We appreciate you appearing here. We know how 
busy you are. So, whenever you need to leave, that would be fine. 

Senator Lott, we will turn to you now. 

PRESENTATION OF KEITH STARRETT, OF MISSISSIPPI, NOMI- 
NEE TO BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT 

OF MISSISSIPPI, BY HON. TRENT LOTT, A U.S. SENATOR 

FROM THE STATE OF MISSISSIPPI 

Senator Lott. Thank you, Mr. Chairman, and my colleagues. 
Senator Cochran, Senator Cornyn. I must say, Mr. Chairman, we 
appreciate you moving forward with these hearings and continuing 
to act confirm judges as we did just yesterday in the full Senate. 
I think it is very important that we continue that effort. 

I do not want to repeat everything my colleague from Mississippi 
has said. I just want to heartily endorse the nomination and hope- 
fully the confirmation of Judge Keith Starrett to the Southern Dis- 
trict of Mississippi. He is truly one of the most respected and expe- 
rienced trial court judges in the State court system in Mississippi, 
and I want to take just a moment before going any further to rec- 
ognize the fact that his lovely wife Barbara is here with him today. 
And we all know that the spouses have to put up with a lot of 
things to support our careers in Congress and the Federal judici- 
ary, also. 

Senator Cochran noted his educational background, he has got 
the type of educational experience obviously he needs. He has com- 
pleted a number of courses at the National Judicial College. He has 
been very active and understanding in doing his job on the circuit 
court there in Southwest Mississippi. 

He practiced law for 17 years, was an assistant D.A. and has 
been on the bench for 12 years. The most impressive thing though 
that I have seen, he has not been content just to be a presiding cir- 
cuit court judge, he has been an innovator, an activist in trying to 
deal with some of the serious problems that we have in our State 
and across this country. He established the first felony level drug 
court in Mississippi in his State judicial district. The court has 
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been used as a model for the creation of other drug courts in the 
State. Judge Starrett’s experience and involvement in this area has 
been critical and a driving force as Mississippi works to implement 
the drug court system for the entire State, and he has been recog- 
nized for that effort throughout the State and in the profession. 

He is active in his church and his community. He helped found 
the Mission Pike County, which is a racial and denominational rec- 
onciliation organization and the Southwest Mississippi Child Pro- 
tection, a child advocacy group in two counties in his circuit dis- 
trict. He also received the 2003 Judicial Excellence Award given by 
the Mississippi Bar Association, which is a great honor. 

I do want to note one additional thing, and that is that this posi- 
tion is considered to be one of the 14 judicial emergencies in the 
country, and this one has the highest rating in terms of case load. 
It is weighted/adjusted filings per judge of all of the 14 judicial 
emergencies. There is a lot of activity here, and they are sinking 
under the volume. They need the help of a judge being a confirmed 
and an active judge sitting in the Southern District of Mississippi. 
I hope that will weigh on the consideration of the Committee and 
the full Senate. When we have what is identified as judicial emer- 
gencies, and then we recognize that this is the tops of that list of 
14 emergencies, I hope we could move this nomination expedi- 
tiously and before the Senate finishes for the year. So I heartily en- 
dorse this nomination. He is a good man, a good judge. He will 
make an excellent Federal judge. 

And I thank the Committee for this opportunity to be here today. 

[The prepared statement of Senator Lott appears as a submission 
for the record.] 

Chairman Hatch. Well, thank you both. He has the highest rat- 
ing from the American Bar Association as well — 

Senator Lott. Yes. 

Chairman Hatch. — which is much to his credit, and we appre- 
ciate both of you showing up here today. We will let you go so you 
do not have to sit around and listen to me, but we are going to turn 
to Senator Hutchison at this time and then to Senator Cornyn, and 
then we will go to our delegates. 

PRESENTATION OF MICAELA ALVAREZ, OF TEXAS, NOMINEE 

TO BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF 

TEXAS, BY HON. KAY BAILEY HUTCHISON, A U.S. SENATOR 

FROM THE STATE OF TEXAS 

Senator Hutchison. Well, thank you very much, Mr. Chairman. 
I am here today to introduce a fellow Texan, Micaela Alvarez, who 
is being nominated for the Southern District of Texas, and it is 
most certainly one of the emergency districts as well. It has one of 
the highest caseloads. It is one of the areas where we have added 
judges because of the high caseload on the border with Mexico. So 
we are very hopeful that we can get Micaela Alvarez approved ex- 
peditiously, so that we can get the help that we greatly need on 
the border. 

She has a number of her family with her today — Evencio Alva- 
rez, her father. 

Chairman Hatch. I am so happy to welcome you here. 

Senator Hutchison. And Gloria Johnson, her sister. 



60 


Chairman Hatch. Gloria, nice to have you with us. 

Senator Hutchison. Michael Johnson, her nephew. 

Chairman Hatch. Michael, good to see you. 

Senator Hutchison. First Sergeant Maria Marty, her sister. 

Chairman Hatch. We are really proud to have you here. 

Senator Hutchison. Miranda Marty, her niece. 

Chairman Hatch. Miranda. 

Senator Hutchison. And Olivia Olmos, her niece. 

Chairman Hatch. Olivia, nice to have you. 

Senator Hutchison. And she also has three children who were 
not able to make it, but Senator Cornyn and I were very pleased 
to nominate Micaela for this vacancy. Her familiarity with the re- 
gion and her years of experience in public and private sector are 
very impressive. 

Since 1997, she has been in private practice in McAllen, Texas. 
Prior to serving as a partner in her own firm, she was appointed 
by then-Governor Bush to serve as the presiding judge for the 
139th District Court in Hidalgo County from 1995 to 1996. In addi- 
tion to her distinguished legal career, she has been a case manager 
for a State school in Gonzalez, Texas, and a social worker in 
Lockhart. She has served as a board member of the State Office of 
Risk Management, as a member of the Presidential Commission of 
Educational Excellence for Hispanic Americans appointed by Presi- 
dent Bush in 2001. She earned her bachelor’s degree from the Uni- 
versity of Texas at Austin in social work in 1980 and her law de- 
gree from the University of Texas in 1989. 

Her qualifications, her knowledge of and commitment to South 
Texas and her experience combine to make her a fine candidate for 
the Federal bench, and we hope that we can have an expeditious 
hearing and confirmation so that she can go down to the Southern 
District, which is just overloaded right now by its position on the 
boarder, and we definitely need to give that area help, which they 
deserve to have justice and their area served. 

Thank you, Mr. Chairman, and I am very pleased to be here for 
Micaela. 

Chairman Hatch. Thank you. Senator Hutchison. I think it is 
terrific that you can take the time to show up and speak for 
Micaela. We are grateful to have you here. We know how busy you 
are, so we will let you go, if you would like, but we will turn to 
Senator Cornyn for his remarks. 

PRESENTATION OF MICAELA ALVAREZ, OF TEXAS, NOMINEE 

TO BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF 

TEXAS, BY HON. JOHN CORNYN, A U.S. SENATOR FROM THE 

STATE OF TEXAS 

Senator Cornyn. Thank you, Mr. Chairman, and I want to join 
in the remarks of Senator Hutchison in saying how delighted we 
are that you have seen fit to schedule this important appointment 
for a hearing. Senator Hutchison has already covered much of what 
I would like to have said, but what I would like to do is ask that 
my complete remarks be made part of the record. 

Chairman Hatch. Without objection, we will put all of the re- 
marks in as fully delivered. 
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Senator Cornyn. Let me just briefly read an excerpt from a book 
that was written by Governor Bush in 1999 before he became 
President of the United States, where he spoke specifically about 
the appointment that Senator Hutchison alluded to earlier when he 
appointed Micaela as judge of the 139th Judicial District in Hi- 
dalgo County. He wrote, “Micaela’s parents were migrant farm- 
workers who traveled from job to job on farms throughout Texas 
and the Southern United States. For them, Micaela was not just 
a success story. She was living proof of what they had lived for and 
promised their children; that in Texas and America, if you work 
hard, get a good education, make good choices in life, you can be 
whatever you want to be.” 

And I can assure you that when her mother held the Bible for 
Micaela to take the oath of office to serve the State of Texas as a 
district judge there was not a dry eye in the packed house. 

So the appearance of Judge Alvarez before this Committee today 
is just another inspiring example of the American Dream becoming 
a reality, and she deserves this Committee’s support. And I am 
pleased that the President has seen fit to nominate her for this im- 
portant bench and that Senator Hutchison and I have had the op- 
portunity to recommend her for this important position. 

Thank you very much. 

[The prepared statement of Senator Cornyn appears as a submis- 
sion for the record.] 

Chairman Hatch. Well, thank you. Senator. 

We are very happy to have our two Senators from Texas appear 
on behalf of this nominee. I think it weighs very, very heavily in 
your behalf, Ms. Alvarez. 

I do not know if Representative McCotter is here, but if he is not, 
we are going to turn to you. Delegate Donna Christensen. 

PRESENTATION OF RAYMOND L. FINCH, OF THE VIRGIN IS- 
LANDS, NOMINEE TO BE JUDGE FOR THE DISTRICT COURT 

OF THE VIRGIN ISLANDS FOR A TERM OF TEN YEARS [RE- 
APPOINTMENT], BY HON. DONNA CHRISTENSEN, A DELE- 
GATE TO CONGRESS FROM THE VIRGIN ISLANDS 

Delegate Christensen. Thank you. Good morning. Chairman 
Hatch, Senator Cornyn, Senator Durbin. It is a pleasure to be be- 
fore the Committee today. 

Chairman Hatch. We are happy to have you here. 

Delegate Christensen. And it is a very special privilege and 
honor for me to present a friend, a son of my home island of St. 
Croix and also the son of a very distinguished Virgin Islands’ fam- 
ily, the matriarch of which is one of my dearest former patients 
and role models, the son of Wilfred and Merrill Finch, Hon. Ray- 
mond L. Finch, has been a judge of the District Court of the U.S. 
Virgin Islands since September 1st, 1994. He is currently serving 
as the Chief Judge of our district, having assumed that position in 
August of 2000. 

We are pleased at this outstanding individual, who has served 
the law and the bench so faithfully and so well. Judge Raymond 
Finch, is again before the Committee today having been nominated 
to serve a second 10-year term by President George W. Bush. 
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Today, harkens back to one of my very first efforts as a commu- 
nity activist when I returned home in the late seventies, a coalition 
I spearheaded to have a local lawyer fill a vacancy in the District 
Court. Judge Finch was one of those we sought to have seated at 
that time. Indeed, the road to his actually being confirmed was a 
relatively long and circuitous one. President Jimmy Carter first 
nominated him in 1990, but that nomination expired when the Sen- 
ate adjourned without taking action and President Carter was not 
reelected. 

His second nomination by President George Herbert Walker 
Bush in 1992 suffered a similar fate. Finally, Judge Finch’s third 
nomination by President William Jefferson Clinton succeeded, and 
he began his active service on the Federal bench in 1994. The fact 
that both Republican and Democratic Presidents have nominated 
Judge Finch speaks volumes to his character and his testament to 
his sterling judicial qualifications. 

Let me also use this opportunity and digress somewhat from my 
presentation of the nominee for a brief moment to say, on behalf 
of my constituents and both Judge Finches before us today, and At- 
torney Curtis Gomez, who was reported out of the Committee sev- 
eral months ago, that I would not only ask for a timely vote on this 
nominee, but also respectfully request that the Committee use its 
influence to have both of our outstanding nominees confirmed by 
this body before it adjourns so that the history that I have shared 
with you does not repeat itself and in order that the District Court 
of the Virgin Islands can have the stability and the continuity it 
needs to optimally serve both our territory and our Nation. 

Ray is a product of the Virgin Islands public school system, 
where my grandmother found him one of her best students. And he 
is a graduate of the distinguished Howard University, where he re- 
ceived both his undergraduate degree in political science and eco- 
nomics and his juris doctorate. Judge Finch’s notable written leg- 
acy is contained in a prolific collection of memoranda, opinions and 
decisions which eloquently blend interpretations of law with rel- 
evant Virgin Islands’ cultural nuances, likely found their origins 
during his tenure as the assistant editor of the famous Hilltop cam- 
pus newspaper at Howard. 

Judge Finch is a Vietnam veteran, who served this Nation with 
distinction in the U.S. Army, attaining the rank of captain. He was 
awarded the Army Commendation Medal, the Bronze Star, and a 
Certificate of Appreciation from then-Army Chief of Staff General 
Westmoreland. 

Prior to his appointment to the Federal judiciary. Judge Finch 
served in the Territorial Court of the Virgin Islands and distin- 
guished himself there for his reliable impartiality, his consistent ju- 
dicial temperament, and as one of the few judges who could explain 
the complexities of juris prudence in a manner that could be easily 
understood by anyone who came before him. He is also known for 
well for his wry sense of humor that often catches one by surprise. 

Judge Finch has not only lent his judicial experience and exper- 
tise as an instructor at our own University of the Virgin Islands, 
but has furthered and expanded his own knowledge and judicial 
acumen through seminars and short courses taken through his 
legal and judicial career. 
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He is a member of a Virgin Islands family that has made impres- 
sive and outstanding generational contributions in various capac- 
ities through their exemplary and impeccable service to the local 
Virgin Islands Government, the Federal Government and in the 
private sector. 

He is the father of five, and he is married to Anne Marie, who, 
with his daughter Jennifer, joins him this morning. He is also ac- 
companied by former Senator Malloy and two young attorneys 
whom he mentored, Robert Malloy and Jeffrey Moorehead, also 
from the Virgin Islands. 

On behalf of the people of the Virgin Islands, I am exceptionally 
proud to reintroduce to the Senate Committee on the Judiciary one 
of our brightest and one of our best, our chief district court judge, 
Hon. Raymond L. Finch. 

Thank you, Mr. Chairman. 

Chairman Hatch. Well, thank you so much. We are exception- 
ally proud to have you here today. 

Delegate Christensen. Thank you. 

Good morning. Senator Leahy. 

Chairman Hatch. I think that speaks well for the judge that you 
would appear, and thank you for being here. 

Unless Congressman McCotter is here — is Congressman 
McCotter? We would love to take your statement at this time. 

Thank you. Glad to have you here. Welcome. 

PRESENTATION OF SUSAN B. NEILSON, OF MICHIGAN, NOMI- 
NEE TO BE CIRCUIT JUDGE FOR THE SIXTH CIRCUIT, BY 

HON. THADDEUS MCCOTTER, A REPRESENTATIVE IN CON- 
GRESS FROM THE STATE OF MICHIGAN 

Representative McCotter. Thank you. I am new to this, so the 
first time is always the most painful is what I am told. 

Chairman Hatch. Just take it easy. You will be just fine. We are 
glad to have you here. 

Representative McCotter. Mr. Chairman, distinguished Com- 
mittee members, thank you for holding this hearing and for allow- 
ing me the privilege of introducing Susan B. Neilson. 

Judge Neilson is a graduate of the University of Michigan, the 
Wayne State University School of Law, and was formerly a partner 
at Dickinson Wright. She was appointed to the Third Judicial Cir- 
cuit Court of Michigan in June 1991 and was reelected three more 
times in 1992, 1996 and 2002. 

Now, she will stand before you today for your esteemed consider- 
ation for a seat on the U.S. Circuit Court of Appeals for the Sixth 
Circuit. Here are a few words from those who have looked at her 
qualifications and have held her in high regard. 

Mark Corrigan, the chief justice of the Michigan Supreme Court 
has said, “Judge Susan B. Neilson has earned the reputation of 
being one of the most dedicated and knowledgeable trial court ju- 
rists in the State of Michigan. I believe her experience as a trial 
court judge, coupled with her legal writing abilities, will make her 
an outstanding addition to the U.S. Court of Appeals for the Sixth 
Circuit.” 

Mr. Roger Winkelman, treasurer of the Michigan Democratic 
Party, “I have known Judge Neilson for many years. She is well de- 
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served of her reputation as a fair-minded judge who treats all par- 
ties who appear before her with a high degree of respect and dig- 
nity. Her knowledge of the law and dedication to rendering rulings 
in conformity with controlling legal authority will make her an ex- 
cellent addition to the Court of Appeals.” 

Finally, from Thomas G. Kienbaum, past president of the State 
Bar of Michigan, “I know Judge Neilson as a fellow lawyer, a law 
partner, and more recently as a trial judge when I appeared before 
her. She brought unique qualities to the bench, a quick, perceptive 
mind, and a tremendous work ethic which she applies evenly to all 
matters that come before her, when appropriate, with a degree of 
good humor. She has an unbridled enthusiasm for the law, even 
with respect to the most tedious aspects of the work required of ju- 
dicial officers.” 

Mr. Chairman, Judge Susan Neilson is an exceedingly learned, 
profoundly fair, morally fit, and professionally qualified person who 
would make an excellent addition to the U.S. Court of Appeals for 
the Sixth Circuit. 

I thank you, Mr. Chairman, and all of the members of your Com- 
mittee for holding this hearing. 

Chairman Hatch. Well, thank you. Representative McCotter. We 
are grateful that you would take time to come over from the House 
to give us this understanding. And of course the ABA agrees with 
you. She is unanimously Well Qualified — the highest rating they 
can have or they can give anybody. 

So thank you, and thank you both for appearing. We appreciate 
all who have appeared here today. So we will release you and move 
from here. 

I think we will make our statements, and then we will turn to 
Judge Neilson. 

OPENING STATEMENT OF ORRIN G. HATCH, A U.S. SENATOR 
FROM THE STATE OF UTAH 

Chairman Hatch. I want to welcome members of the Committee 
and express my, and all of the folks in the audience, and the nomi- 
nees and their friends and families, express my appreciation for the 
cooperation we had yesterday in confirming three additional 
judges. I know there may be some resistance to continuing the 
work of the Committee, but we simply must do our duty to advice 
and consent on judicial nominations. I would repeat what I have 
stated on earlier occasions — our constitutional duty is not on a 
mythical time line or time clock. 

The judicial nominations process does not shut down during pres- 
idential election years. For example, when Senator Thurmond 
chaired this Committee during a presidential election year, the 
Senate confirmed six circuit judges after August 1st — one in Au- 
gust and five in October. In addition, 12 district judges were con- 
firmed in September and October of that year as well. 

I will follow that approach and continue to bring the President’s 
nominees to the Committee for action and to the Senate for consid- 
eration. 

On today’s agenda are four nominees to various positions with 
the Federal judiciary. I welcome each one of you, your family mem- 
bers, your guests and friends. We are also privileged, as we have 
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noticed, to have had members of the Senate and House welcome 
each of you as well. 

The nominees we will hear from today are Susan B. Neilson, 
nominated to be United States Circuit Judge for the Sixth Circuit; 
Micaela Alvarez, to be United States District Judge for the South- 
ern District of Texas; Keith Starrett, to e United States District 
Judge for the Southern District of Mississippi; and Raymond L. 
Finch, to be Judge for the District Court of the Virgin Islands for 
a term of 10 years. It would be a reappointment. 

Judge Neilson is an outstanding candidate who received a unani- 
mous Well Qualified rating, the highest rating, from the American 
Bar Association. She graduated with high distinction from the Uni- 
versity of Michigan Honors College in 1977 and was elected to Phi 
Beta Kappa. Judge Neilson received her J.D. degree cum laude 
from Wayne State University School of Law in 1980 and was a 
member of its law review. Following her graduation. Judge Neilson 
began her legal career in 1980 as an associate at the Detroit law 
firm of Dickinson Wright PLLC, one of the oldest and most pres- 
tigious law firms in Michigan. She became a partner in the firm 
in 1986 and continued to practice there until 1991. While in private 
practice. Judge Neilson appeared in court on a regular basis and 
handled hundreds of cases at both the trial and the appellate lev- 
els. 

She was appointed to her current judgeship on the Third Judicial 
Circuit, the trial court bench in Michigan’s State court system, in 
1991 by Governor John M. Engler, and was reelected in 1992, and 
1996 and 2002. She presently is assigned to the Criminal Division 
of the Court. And during her tenure on the Court, she has served 
in the Civil and Family Divisions and on several Court administra- 
tive committees. 

Micaela Alvarez, nominated to be United States District Judge 
for the Southern District of Texas, is an experienced attorney and 
trial judge. She began her legal career in 1989 as an associate liti- 
gation attorney at the law firm of Atlas & Hall, L.L.P., in McAllen, 
Texas, where she handled all types of litigation, but primarily in- 
surance defense, employment defense and wrongful discharge de- 
fense. 

Four years later. Judge Alvarez joined the law offices of Ronald 
G. Hole, where she maintained her initial practice and expanded 
it to include medical malpractice defense and products liability. In 
1995, Judge Alvarez served as the presiding judge to the 139th Ju- 
dicial District Court, Hidalgo County, Texas. After a little more 
than a year on that court of general jurisdiction. Judge Alvarez re- 
joined the law offices of Ronald G. Hole and was promptly made 
a partner. She has remained at the firm since 1997. 

A majority of the ABA Committee has recognized this seasoned 
nominee with a Qualified rating, and I look forward to hearing 
from her today. Judge Alvarez brings a wealth of experience to the 
Federal bench and will make an excellent addition to the Southern 
District of Texas. 

Keith Starrett is our nominee for the U.S. District Court for the 
Southern District of Mississippi. Judge Starrett is an experienced 
and accomplished jurist, having served as a Circuit Court Judge for 
the State of Mississippi since 1992. Since 1995, he has retained his 
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seat on the bench via election. The American Bar Association 
unanimously gave him its highest rating of Well Qualified. The 
Mississippi Bar Association awarded him with the Judicial Excel- 
lence Award in 2003. Undoubtedly, he will be a wonderful addition 
to the Federal bench, so welcome him as well this morning. 

Raymond Finch has been renominated to a second term as 
United States District Court for the Virgin Islands. This Com- 
mittee has seen few nominees with as much experience as Judge 
Finch. As an attorney, he tried approximately 200 cases to verdict 
or judgment. In addition to his litigation experience, he has been 
a judge for nearly 30 years, having first been appointed to the Ter- 
ritorial Court of the Virgin Islands in 1976. He was confirmed as 
a U.S. District Judge for the Virgin Islands in 1994 and was pro- 
moted to Chief Judge of that District in 1998. The ABA has recog- 
nized the extensive experience of this fine nominee by awarding 
him a Majority Qualified/Minority Well-Qualified rating. 

So it is our privilege to welcome all of these distinguished nomi- 
nees to the Committee, and I do look forward to their testimony 
and appreciate those who have testified for them up to now. 

With that, we will turn to our distinguished Democratic leader 
on the Committee, Senator Leahy. 

[The prepared statement of Chairman Hatch appears as a sub- 
mission for the record.] 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Senator Leahy. Well, thank you, Mr. Chairman. 

Mr. Chairman, as I have expressed to you privately and I will 
express publicly, I am concerned about the Republican majority’s 
disregard for the rules and the traditions and precedents of the 
United States Senate and of the Judiciary Committee. It really is 
something to behold, and I think this hearing marks yet another 
milestone in Republicans’ break from their adherence to the so- 
called Thurmond rule and their own prior practices. In many 
ways — and the reason I came by this hearing is to point out in 
many ways this hearing joins a long list of double standards im- 
posed by the Senate Republicans — the double standard from the 
way that home-State Senators are treated, to the way hearings are 
scheduled, to the way the Committee questionnaire was unilater- 
ally altered, to the way our Committee’s historic protection of Com- 
mittee Rule IV has been violated. In all these areas. Senate Repub- 
licans have destroyed virtually every custom and courtesy that 
used to help create and enforce cooperation and civility in the con- 
firmation process. 

In addition to holding yet another hearing for a Sixth Circuit 
nominee without the approval of her home-State Senators, the ma- 
jority is openly ignoring another longstanding practice by holding 
a nominations hearing after Labor Day in a Presidential election 
year. Now, this was a Republican-imposed rule not to hold such 
hearings after Labor Day in a Presidential election year. It was en- 
forced very rigidly when Democratic Presidents occupied the White 
House, that certainly after the political parties’ Presidential nomi- 
nating conventions, they would not proceed with judicial nomina- 
tions hearings or votes, unless there was consent of both sides. 
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Now, as long as the Democrats were in the White House, the Re- 
publicans insisted this had to be the rule. It always had been the 
rule, always will be the rule. Oops, all of a sudden there is a Re- 
publican President with the Republicans in charge in the Senate, 
and the rule that they followed for 50 years or more is out the win- 
dow. 

Now, we have done a lot by consent. Earlier this year we pro- 
ceeded with consideration of 25 judicial appointments to lifetime 
nominations. Many, many of them were people that Democrats 
would not have nominated. But in trying to help the President and 
the Republicans in the Senate, we agreed to that and fulfilled our 
understanding. Now, these hearings and these nominees are not 
part of the agreement we made with the White House and with the 
Republican leadership. 

It has long been acknowledged that absent the consent of the mi- 
nority, the Senate awaits the results of the election and the inau- 
guration of a new President before acting on additional judicial life- 
time appointments. The Thurmond rule, as I said, always applied 
when there was a Democratic President. It was waived during a 
Republican President, as Senator Hatch has referred to, but that 
was done with the consent of the Democrats. The Thurmond rule 
was waived by the Republicans for a Republican President, but 
with the consent of the Democrats. It was not waived for a Demo- 
cratic President. 

Now, certainly with vacancies at an historic low level, that prac- 
tice, insisted upon by Republicans with Democratic Presidents, 
would be followed. If President Bush is re-elected, he can always 
renominate these people. But this hearing is clear indication that 
Senate Republicans have no such intention of maintaining a con- 
sistent practice. In another blatant double standard, they have 
demonstrated their efforts to breach that practice as well. 

In 1996, when we had a Democratic President, President Clinton, 
seeking re-election, the Republican-controlled Senate Committee 
held only one hearing to consider one district court nominee after 
the August recess. Of course, they then never allowed that nominee 
to have a Committee vote. Indeed, that nominee. Judge Ann Aiken 
of Oregon, was obstructed so severely by the Republican majority 
that she was not confirmed to her position until nearly a year and 
a half later, and then after President Clinton had been overwhelm- 
ingly re-elected. 

In 2000, a Presidential election year, the Republican-controlled 
Committee followed the Thurmond rule to the letter. After the Au- 
gust recess, work on judicial nominations came to a halt. At that 
time, there were over 30 nominees pending after July 25, 2000, but 
they were told. Tough, no more hearings, we have always followed 
the Thurmond rule, we will always follow the Thurmond rule, and 
so we are going to follow the Thurmond rule. Well, that was then. 
After all, it was 4 years ago. 

But now we have the “by any means necessary” approach that 
has characterized this Republican leadership. Their approach to 
our rules and precedents continues to follow their own partisan 
version of the golden rule that he with the gold rules. Today, after 
July 4th, after the Presidential nominating conventions, and after 
Labor Day, the Republican majority has scheduled a hearing for 
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four judicial nominees, including one to a circuit court opposed by 
both home-State Senators and done so in a Presidential election 
year. In contrast to the stalling that dominated Republican treat- 
ment of President Clinton’s nominees, now the Senate Republicans 
want to proceed to fill judicial vacancies that have not even yet oc- 
curred. They want to start nominating and putting through people 
for vacancies not yet there and actually aren’t going to occur until 
after the election. Apparently they are somewhat concerned how 
the Presidential elections may turn out. 

Now, when you had a Democratic President’s judicial nominees, 
if one Republican home-State Senator objected, that was it. The 
Committee would taken them no further. And as we have seen so 
many times over the last 3 and a half years, the Republican Senate 
perspective is far different when Democratic home-State Senators 
object to a nomination. Before, if one Republican objected. Presi- 
dent Clinton’s nominations would go no further. Now, as we saw 
with the line that was crossed, a line that Chairman Hatch said 
he would never cross, we held a hearing for Henry Saad, a Michi- 
gan nominee to the Sixth Circuit who was opposed by both his 
home-State Senators. I think it may have been the first time that 
any Chairman, Republican or Democratic, and any Senate Judici- 
ary Committee proceeded with a hearing on a judicial nominee over 
the objection of both home-State Senators. It was certainly the only 
time in the last 50 years, and I know it has been the only time in 
the 30 years I have been here. And having broken that long- 
standing practice with Henry Saad, it has now been repeated again 
and again. 

The Michigan Senators have come to the Committee time and 
again to articulate their very real grievances with the White House 
and their honest desire to work toward a bipartisan solution to fill- 
ing vacancies in the Sixth Circuit. Bipartisan solutions have 
worked all the way around the country, but not here. We should 
respect their views, as the views of home-State Senators have been 
respected for decades. I have urged the White House to work with 
them. I have proposed reasonable solutions to the impasse with the 
White House, reasonable solutions supported by many of the lead- 
ing Republicans in Michigan. The Michigan Senators have pro- 
posed reasonable solutions, including a bipartisan — Republican and 
Democratic — commission, which the White House continues to re- 
ject. This is not the time to press ahead with yet another Sixth Cir- 
cuit nomination without a resolution to this impasse. 

At that point, I would like, Mr. Chairman, to put in the record 
letters from Senator Levin, the senior Senator from Michigan. 

Chairman Hatch. Without objection. 

Senator Leahy. Also at the appropriate place, one from the Mag- 
nolia Bar Association. 

Chairman Hatch. Without objection. 

Senator Leahy. I have also heard concerns about the President’s 
decision to nominate Keith Starrett to the vacancy created when 
this President bypassed the Senate to appoint Charles Pickering to 
the Fifth Circuit without seeking the consent of the Senate. The 
letter that I have just put in the record from the Magnolia Bar As- 
sociation, a primarily African-American bar association in Mis- 
sissippi, is now part of the record. 
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The Magnolia Bar’s president, Crystal Wise Martin, expresses 
the group’s strong opposition to proceeding with Judge Starrett’s 
nomination, not only because it is so late in the session, but also 
because, as she writes: “[I]t fails to remedy the egregious problem 
concerning the lack of diversity on Mississippi’s Federal bench.” 
She points out that Mississippi has the highest percentage of Afri- 
can-Americans of any State, but so far has had only one African- 
American Federal judge. She explains that the Magnolia Bar and 
the National Bar Association have both made direct requests of the 
President that he appoint at least one African-American to this 
seat. During the consideration of Charles Pickering’s nomination, 
his son. Congressman Chip Pickering, reportedly expressed his 
willingness to advocate for an African-American nominee if his fa- 
ther received support from the Magnolia Bar. But the administra- 
tion did not honor that intention of proceeding with a qualified Af- 
rican-American nominee for this judgeship. 

As I said before, on the agenda we have a nominee for a vacancy 
that does not occur until after President Bush’s election. One has 
to think that perhaps people are concerned that the President is 
not going to be re-elected. Now, it could be argued that for pur- 
poses of efficiency nominees can and should be confirmed shortly 
in advance of the time the vacancy they are filling actually arises, 
it is amazing that we are going to start appointing people before 
there even is a vacancy. It is astounding that the partisans who as- 
siduously followed the Thurmond rule and shut down consideration 
of judicial nominees in the last 6 months of Presidential terms — 
President Carter’s, President Clinton’s, for example — have now re- 
versed themselves to insist that vacancies, which will not even 
arise until after the Presidential election, be filled now. You know, 
I think about 10 years from now we are going to have a couple 
other vacancies then. Maybe we ought to just fill those, too, while 
we are at it. We could actually fill for the next 30 years, go through 
all the things, just fill everybody right now, and we would not have 
to do any more work. 

Now, this President has seen more than 200 of his nominees con- 
firmed. There are more active judges sitting on the bench than at 
any time in the Nation’s history. Democrats have voted for 98 per- 
cent of those judges. And I contrast that to what happened when 
the Republicans were in charge and President Clinton was Presi- 
dent. They blocked so many nominees that we ended up having va- 
cancies exceeding 100 across this country. In the 1996 session, 
when he was up for re-election, they blocked 17 judges from going 
forward. 

Now, under our Constitution, the Senate does have an important 
role in the selection of our judiciary. The brilliant design of our 
Founders established that the first two branches of Government 
would work together to equip the third branch to serve as an inde- 
pendent arbiter of justice. They never said we would be rubber 
stamps. I use two examples. The most popular President in this 
Nation’s history, George Washington, had the Senate reject some 
of his judges. Franklin Roosevelt, when he had an overwhelming 
Democratic majority in the Senate, the Senate rejected his court- 
packing plan. We are supposed to be independent, not a rubber 
stamp of the White House. 
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Conservative Republican columnist George Will recently wrote: 
“A proper constitution distributed power among legislative, execu- 
tive, and judicial institutions so that the will of the majority can 
be measured, expressed in policy and, for the protection of minori- 
ties, somewhat limited.” The structure of our Constitution and our 
own Senate rules of self-governance are designed to protect minor- 
ity rights and to encourage consensus. Despite the razor-thin mar- 
gins of recent elections. Senate Republicans are not acting in a 
measured way, but in complete disregard for the traditions of bi- 
partisanship that are the hallmark of the Senate. 

We were able to have a variant on the Thurmond rule when 
President Reagan was here because we worked on consensus, and 
Democrats agreed to that. Now nobody even seeks consensus. I 
think it is because Senate Republicans have acted to ignore prece- 
dents, reinterpret longstanding rules to their advantage, and when 
they cannot reinterpret them, they simply break them. This prac- 
tice of might makes right is wrong. It is also unfair to the nominees 
who are here because, of course, it signals what their chances are. 

Mr. Chairman, I will put my full statement in the record. 

Chairman Hatch. Well, thank you. We will put it in the record. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

Chairman Hatch. But I feel like I have to take just a few sec- 
onds to answer. I hate to take time from this hearing, but I think 
it is important to set a few things straight in the record. 

There are grievances on both sides of this Committee. No ques- 
tion through the years this is a hard-fought Committee. We have 
lots of disagreements. There is a lot of partisanship on the Com- 
mittee, which I wish did not exist but it does from time to time. 
Both sides have felt aggrieved from time to time, and both sides 
have been right from time to time. Not always, but from time to 
time. 

But just to make sure the record is straight, there have been ap- 
proximately 78 judges confirmed — 78 — in the late summer and fall 
of Presidential election years since 1980. That fact alone dem- 
onstrates the illusory nature of what some call the “Thurmond 
rule.” I do not believe there is a Thurmond rule and it never has 
been followed, as far as I am concerned, and should not be followed 
now. But be that as it may. Senator Thurmond did think he had 
a rule. But he himself broke it continuously. 

In 1980, this body confirmed one circuit judge currently and nine 
district judges in the months of September and beyond. I helped fa- 
cilitate the confirmation of Stephen Breyer, currently of the U.S. 
Supreme Court, to the First Circuit Court of Appeals. That would 
not have happened had I not been on this Committee as a Repub- 
lican facilitating the nomination of Stephen Breyer after President 
Reagan was elected. That confirmation took place after the Novem- 
ber 1980 Presidential election. Now, that nomination was made by 
President Carter, who had just been defeated by President Reagan, 
and yet we acted on it. 

I have a note that Senator Thurmond was the Ranking Member 
of the Committee at that time. Now, 4 years later — and, by the 
way, the others were Carter appointees, the other nine district 
judges that were confirmed in September and beyond. 
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Four years later, when Senator Thurmond chaired the Judiciary 
Committee, the Senate confirmed six circuit judges after August 
1st — one in August and five in October. Twelve district judges were 
confirmed in September and October of that year. Of course. Presi- 
dent Reagan was the President, and the Republicans had control 
of the Committee. 

In 1988, when Senator Thurmond was the Ranking Member, two 
circuit judges were confirmed in October and 12 district judges 
were confirmed between the period of July 26th through October 
14th of that year. 

In 1992, the last year Senator Thurmond was Ranking Member, 
the Judiciary Committee held a hearing for two circuit judges on 
July 29th; two more hearings on circuit judges in August; and an- 
other one in September. Five circuit judges were confirmed be- 
tween July 29, 1992, and October 8, 1992. 

Let me reiterate that point: five circuit judges were confirmed 
after July 29th. There were three in August, one in September, and 
one in October. That is in addition to the 18 district judges who 
were confirmed in that same 3-month span. 

So in 1992 alone, there were 18 district judges and five circuit 
judges who were confirmed in the months of August, September, 
and October. Now, that is a total of 23 judges who were confirmed 
in the days and months leading up to a Presidential election. 

Indeed, one of my Democratic colleagues on the Judiciary Com- 
mittee acknowledged on the record a few years ago that, “We were 
confirming them” — that is, judicial nominees — “right up almost to 
the last week we were in session.” Well, my Democratic colleague 
was absolutely correct. 

In 1996, four district judges were confirmed in late July. In 2000, 
nine judges, including one circuit judge, were confirmed between 
July 21st and October 3rd. In all, since 1980 approximately 78 
judges have been confirmed in the closing weeks of the Congress 
during a Presidential election year. The numbers speak for them- 
selves. There is no Thurmond rule. 

Again, when Senator Thurmond was Chairman of the Judiciary 
Committee in 1984, there were 18 judges confirmed between Au- 
gust 9th and October 11th. I think that Senator Thurmond’s record 
of confirming judges carries more weight and is more convincing 
than some imaginary rule that has been attributed to him. 

Now, I reject the notion of this purported rule and would hope 
that the service of the longest-serving and oldest member to have 
served in this body would have been used in the manner that I 
have heard repeated over and over in the Committee and the Sen- 
ate floor would not have been used in that way. But be that as it 
may, even if there was a Thurmond rule set by one person who did 
not control the whole Committee — and with which many of the 
Committee would have disagreed, anyway, and still do — our job is 
to confirm judges on this Committee, and we ought to do that un- 
less there is a reason not to. And that means whether it is a Re- 
publican President or a Democrat President. And I have always 
tried to do that. 

Now, I have to say that the people who are nominees here today 
are exceptional people. They deserve our efforts as a Committee, 
our honest efforts to not only hold this hearing but to have a mark- 
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up for them and to have votes on the floor up and down. I hope 
we can do that, and I intend to do that. And I suspect that should 
the Democrats take over this Committee next year or in the future, 
they will do the same for their President, whenever he comes in. 

1 certainly did what I could for President Clinton. He was the sec- 
ond all-time champion in confirmed judges, second only to Reagan, 
who has 6 years of how own party to help him. Clinton only had 

2 years. But he had me as Chairman of the Committee, and I 
helped him. And he knows it and I know it. 

You can talk statistics both ways all day long, and I have to say 
both sides of this Committee have been right many times and both 
sides have been wrong many times. I would like to see us do a bet- 
ter job on judges than we have done in the past, and so far we are. 
And I want to thank my colleague Senator Leahy for his coopera- 
tion throughout at least my chairmanship of this Committee in 
helping us to confirm good people like the one we have here today. 

Now, with that, we will call on Judge Neilson — 

Senator Leahy. Mr. Chairman, if I might, I will be very brief. 

Chairman Hatch. Sure. 

Senator Leahy. An easy statistic to remember is that over 60 of 
President Clinton’s nominations were blocked by the Republicans, 
usually if only one Republican objected. It made no difference what 
the other 99 might feel, but if one Republican objected, they were 
blocked. The Thurmond rule, of course — you know. Senator Strom 
Thurmond said, “Today, Ronald Reagan has agreed to ask Repub- 
lican Members of the Senate to block Presidential appointments to 
Federal posts until after the November 4th election.” That was on 
July 17th of 1980. 

The fact of the matter is everybody in the Senate who served 
during that time knows when exceptions were made to that, it was 
made because both sides agreed, because the Democratic and the 
Republican leadership agreed. And there were exceptional cases 
where such agreements were made with both Republican Presi- 
dents and Democratic Presidents — but only with the consent of 
both sides. 

Now we are told that consent is immaterial, past precedents are 
immaterial, the fact that we blocked President Clinton’s nomina- 
tions if just one of us objected, that is immaterial, we are going to 
go forward with these. It is not the best way to fulfill our advise 
and consent. Instead of being advise and consent, the Senate turns 
into advise and rubber stamp. 

Chairman Hatch. Well, it certainly is not the best way, and I 
hope we can have some cooperation from your side so we can do 
exactly what you have been saying. I remember your remarks 
made a while back. Here there are: “There is a myth that judges 
are not traditionally confirmed in Presidential election years. That 
is not true.” You are right. That is not true. 

Senator Leahy. That was in February — 

Chairman Hatch. I think I made the case, 78 — and, look, the 
greatest case really was the confirmation of Judge Breyer, and I 
was the one who helped bring that to pass, after President Reagan 
was elected. 

Well, so much for this argument. We are going to argue it, I 
guess, forever. But to make a long story short, there are two sides 
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to it, I am sure. But I think the record speaks for itself. And I just 
hope we will have some cooperation because what we are trying to 
do is fill these positions with good people. And some of these posi- 
tions are absolute emergencies as well. And what I am trying to 
do as Chairman of this Committee is my job. And I would appre- 
ciate cooperation from the other side if they care to give it. 

So, with that, we are going to turn to Judge Neilson at this 
point. Judge, we welcome you to the Committee. We know you have 
waited a long time to have this hearing. We also know you have 
gone through some very difficult times, and we are very grateful 
to have you here. If you could raise your right arm, do you swear 
that the testimony you are about to give before this Committee 
shall be the truth, the whole truth, and nothing but the truth, so 
help you God? 

Judge Neilson. I do. 

Chairman Hatch. Well, thank you. Judge. 

Senator Leahy. I know you are not interested in what I have to 
say, so I am going to leave. 

Chairman Hatch. Judge, you can — I am interested in what you 
have to say. 

Judge I am happy to welcome you here. If you have family or 
friends here you would like to introduce, we would certainly like 
you to do that. 

STATEMENT OF SUSAN B. NEILSON, OF MICHIGAN, NOMINEE 
TO BE CIRCUIT JUDGE FOR THE SIXTH CIRCUIT 

Judge Neilson. I would like to introduce my husband, Jeff, who 
is with me. Our two daughters — 

Chairman Hatch. Please stand as you are — 

Judge Neilson. Oh, I’m so sorry. 

Chairman Hatch. We are so happy to have you with us. No, not 
you. Them. No, no, I want you to relax as much as you can. 

Judge Neilson. Our two daughters started school today, so they 
are not with us. 

Chairman Hatch. We understand. 

Judge Neilson. But I would like to thank and recognize in 
absentia my wonderful parents and especially my sister, who has 
been an incredible support for me over the past year. And I want 
to thank you and, in his absence. Senator Leahy for coming here 
today and allowing me to speak. 

Chairman Hatch. Well, thank you. Would you care to make any 
other statement? Would you care to make any other statement? 

Judge Neilson. I am happy to answer any questions that you 
may have. Senator. 

[The biographical information of Judge Neilson follows:] 
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QlSESTiONNAlllE FOR NOMINEES BEFORE THE COMMITTEE ON THE Jl^DICIARI , 
UNITED STATES SEN ATE 

1 Name. Fuii name (indude anv foniic! naniev li.ncd) 


SUSAN BIEKE NEIUSON (nee SUSAN MARY BIFKE) 
Position- Siaic ihc pos'iion ibr whsen ^ ol: hate hecii ■,.'nnna!cu 


JI DGE FOR 1 HE f.TH UIRCUn ( < )! RT OF \P1’K \i^S 

Iddrcss: l.isi een'e'n aoi’ .. .■ » iejirnPi i. — n x i- a ^ 

OFFICE: lor I < 11 1 M \N \, ^ (H ' ■ , Ml N|( l|> \l ( | s | ( K 

111 ' I k'l II I . MR mi. \'- 

mi PIIOM Mt.’M-a, 

Hii lipi.ii > 


\i (.1 M r "!-i< 

ANN \HliOK, 'ilK Ilk, 

Alarital Statii' : 


HISliVNl)- .11,1 I Kn I IIOM i: n, ,\ vlUIKNE', 

I.IPSON, M il SON. v Oi l . M 1 ; / I U A: P.i , 

2301 M. HIG BF.A\ KR S525 
TROY. MiriHG \N aSn84 

TM 0 DEPKNnFNT CHII DRF N 

(' Education Lisi ;n reeeisc ci'ioni-aioeal o-d-. ' .stnic nii' ' 'leeni I'io;. e.it-Fi college. ia« .school, and 
an\ other instituuons o! : iciier couc.ivo: ,, , .dx.-x- ni e.-ch ihe dales ol aiieridariCL 

sshether a decree w as s-si. and 'he o,.i.e ■ , sieeie, '.i.iec ■ v.: 

M AA NE STATE UNIMIRSi n l.\M s( Hool 
Al t.UST 1977 - APRIL 1980 
J.D. (Cl M I.AITIE)- APRIL l‘)8(i 

UNIVERSITY OF MICHIGAN !U> ,,,Us< t)| I K(.i 
SEPTE.MBF.R 1974 - AUGUST I'E ' 

A.B. DEGREE (WITH HIGH DISTINI 1 lON'i - O (.( sT 1977 
PHI BET A KAPPA 
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Employment Record: List in reverse chronoiogica! order, listing most recent first, all business or 
protessional corporati<)n>. companies, firms, or other enterprises, partnerships, institutions and 
organizations, non-profit or otherwise, with which you have been affiliated as an officer, director, 
partner, proprietor, or employee since graduation from college, whether or not you received pas'ment 
for \’Our services. Include ihe name and address of the employer and job title or lob descriptirin u lure 
appropriate 


( OMI'ENS.h flO.N B.ASED E.MRI.OVMEMh 
7,/19hl - PRESENT 

tRD JI DKTAL CIRCt IT COI RT, .vn (.JEOGEI 
ADDRESS; ( 'OI.K.M aN \ \ t lENG Ml .M( IP \l. ( K.N ITIR 
DK IKtII I, Mil I'K. AN 4S22fi 

f 198(1 - 7 1991 

DK KINSON W RK.ll 1 I’l.l.t ' iP aRTNER) 

xDDKi ss. 5(11. W I K liiu \HI, W I- M 1 

ni- ! ROI I MIt IIK, \S 4.s:2!, 


1 ; o 1, ,|i I pi : , . I ; il \ i ifNI ^ ) 


5 lo’o .s irmo 

iiH KIN u IS NMGi.ii 1 l‘i i 1 ■ I MMI U < I KRKi 

,S ITS . ,S 19's 

I! MU lA . KRl si- ,N W EMI N. I'.t . |SI MMEK t I, ERK) 
VIIDRESS; Info W II SIIIRI IIKIXI 

I R( A , Mil IllG \N 48084 

f OMMI NHA SERMC E At I 1\ ITIES (I NPAIDI: 

1995- I'REsENT 

( ATlIOl.ir LAMA ERS sot IK lA 

(BD OF DIRECTORS MEMBER ( I RREMTA I REASTRER) 


1995- PRESENT 

SOROP'ITMEST IN l EKN A 1 lON Al Of l.ROSSE POINTE 
(BO ARD OE DlRKt EOHS PKKSIDEM IN 1907-19991 


DIf. KINSON WTEIGH I PLLC IS THE CURRENT NA.ME OE THE LAW E1R.\I. IT HAD \ .ARIOL.S 
PRIOR N -V.MES BUT I'HE PREOO.MIN.A.NT NAME DURING MA' TENURE, W AS DICKINStlN 
W RIGHT MOON \ VNDUSEN & FREEMAN 
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8- Military Service: Identify any service in the l;.S Military, including dales of service, branch of 
service, rank or fate, serial number and type of disch.arge receiscd. 


.\0 MILITARY SER\ ICE 

9 Honors and Aivards' List any sch^)lar^.hip^ feiunrshi”'- honorary degrees, academic or professional 
honors, honoraiv societc membersh O' '^iihiinn a” ■■■j. and any other special recognition for 
outstanding rci v ice or achierenieni 

PHI BETA KAPPA 

MK.MBEli, W VAM S I -\T1, TMA 1 UM i A I W' UlA HAS (107S-7‘)| 

INSTITCTP lOR CONTIM'IM, PDIT ATIOA IJIICS'llON ADSISORA BOARD 
(OKICIN Vi.LA APPOINTLI) I'M i. k) .u’poiN i i 1 ) ;o \ SEtOM) PERM 2001 1 

SOROPflMlsr INTERN AllO'. \, \AOM\Nio in.lINt IKiNIhii.t 

A|o( ,iE |l Hi \ II \ KT T| UK ,H, ' . IK .! ,| I.H'. , . , .i i - til II \! 1 M\I 1 \v ym, I.iuy 

|o Bar AsMu.i.oiMij 1 . c-..: .■ . -i . 


MODELC l\lEbfAM)ARl).ll R. L .iitu i \ i iiAiMi I 1 1,1 
|2nn)-PRESENT| 

MICHH; an bar y.s.soc J \l It)'- 
11980 - PR1i„SI:NT1 

INSTITLITE FORCONTlMTNt; 1 EO.Al , EDI ( STION - I .ITIG.ATTO.N 
ADMSORA BOARD 
I I999-PRESENT1 

FEDERALIST SOCIETA 
|19‘)7- PRESENT] 

CATHOLIC LASS A'ERS SOCIFTS 

|1990 - PRESENT; BOARD MfAlBFR S|N( r, iOUA; (;| RREM I.A TREASI RER] 

ME TROPOLITAN DETROIT BAR ASSOI l ATION 
11980- PRESENT] 


SS OLS ERINE BAR ASSOCIATION 
11995 - PRESENT] 
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MICHIGAN JUDGES ASSOCIATION 
11991 - PRESENT) 


M OMEN LAW’VTERS ASSOCIATION OF MICIUGAN 
11991 - PRESENT) 

INCORP. SOCIETY OF IRISH AMERIC VN I FRS 
)I982 - PRESENT) 


1 HAVE ALSO SERVED ON A NUMBER OF LVIERNAL COM Mil TEES FOR THE 
W AINT, COUNTY CIRCUIT COURT. INCLUDING (I ) DOCKET REVIEW COMMITTEE 
( VPPOINTED B\ CHIEF JUDGE TO OVERSEE DOCKETS FOR THE ENURE Cl\ IE 
DIMSlONloJiCOMVHTTFE IOaMENDI.OCO ( (H RT RUEIn; ( m lUin D!\ FRSnv 
('OMVHTTEE: (4) PERSON U |■ROTECTION ORDER ( OMMIl I I E, 


Bar und ( (uiri Ailini^siDii ..i ■ a .''i: 9.;. ^ s.. ■ . 

I cniFcr^hip ^ ‘a iir.- an .luirinii'.'. a.c HHiie^v.ptUa > l 


a I M l 01 Mil UK, \N ! ni R I X jl'ISil . I'REM N ! ' 

FI Dl R \ l l)|x I R|( I < OIK I I .1). 01 Ml( lin . ' . i'FSn li.'i x! ' 

I .s. ( OI HI OI M'i'l \i > i.| (I < iR( I II 

12 Moiiho'sliipx I -I . o’licox curivn L!i,j 10 . inci ' ra i,, ;a" 

■rocrnai 'chdla;' i >■; nrnanr ,ii ■■■'- ^mcc praJa.i' .,r, i;. m . ,;i, ;■ a 

ilinsa ixicd m iC'.x a- "... 11 PRmnv x-lxil,.-, ..ii) ,■ 

lormeiK discnminaled o' aanenuy dKCMminaics-on ilx ''umx oi'racc. xc',. or relipoon - ciiher ihiixar 
:or!iiai nx-nibcr^l-iip tf. r . "’en^ oi ihe praoncnl miplcnx'ntaiKin of nicmbcrxliip i-oixn - i . 
dc.scnlx’ any action >on ha- 1 lak'cii to change these poiicie-, and practices 

SOROPTIMIST INTERN ATION AL OF GROSSE POINTE MICHIGAN 

ST. I’lHl OMENA C Vi HOEIC CHURCH (CHAIR OF W ORSHIP CO.M.M ISSION AND 

BAPEISM EDK ATION PROGRAM) 

NAM P (SILVER LIFE) 

NONE OF THESE OR(. ANIZATIONS DISCRIMINaI ES AS SI ( IGESTFD. 

15 Puhlislu'Cl Writings Lf-’t the iitica. publisheis and ciaici ol'ixxiks. articles, rcpoi ta o' ‘ ; -o Mi.ucrial 
OLi iur.c t'-riiten or editc tiding maienai publi-shed on the Internet ihease .-'tinplx a Ci.opitv 
oi'ail published material to lix Commmec. unless the! ontmmoc has ad\ ised \oii that .ay" iijS hecn 
ohiaincd Ifom another source Also, please supply lour (4) copies of all speeches del;'. i red h\ you. 
Ill \- 1 men or x'idcoiaped form over the past ten years, including the date and place acltcrc ihca w ore 
Jcio cicd. and readdc .ivailabie press reports about the speech 
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MICHIGAN CIVIL PROCEDURE (1 999), Instimiefor Coiitimiwg Legal Education (ICLE), Co- 
Editor and chapter author, This work is an exhaustive two-volume treatise providing an 
overview of Michigan law of civil procedure. It was awarded the distinction of being purchased 
by the Michigan Judicial Institute on behalf of every trial judge in the State. It was also 
awarded the "Plain English" award b> the State Bar of .Michigan. 

ITS Afr£/iM4TN: ^7■:n /)rf 'CLOPA//i\rS /\ SC//:A 77F/C 
ICLE Civil Litigaiiou Inmnne. June 1^99 tinaterials prepared in ctmnection with lecture). See 
Exhibit A - Tab 1. 

DAIJBERT AM) ITS PROOEW, ICLE Civil Urigation insdtine. 

April 1995 tmaterials prepared In connection with lecture). 

SURIEY Of THE LAW OE lOKiS. 55 M lu- Taw Kt ^ iew. IMSo. 

DlSCOMiRY IS MICIUGW: UIE Ji IdA.W ROi.i S! Mi !f Of LIMH M10\S 
LAA\ 66 Michigan Bar Journal 902 i l‘/S" ico-authni >. Exhibit \ - 1 ah 2. 

CASE\OH . Rliilil Oi ; ;■•/ / I M-' ; // ■ ' Mi !M / / ! M / r// ///.S 

r.S7;7J AS f iCIORS iPi M'U M M'fMJ. i aw 

Ri‘x ic''' . 1 


A^ A .MEMBER OI J( El > tj 1 i- ■ v i io\ ^|)\ i • >;• •. ; ' JM M O i i 1 ] ll \N E M.K\ EE 
AS A .MEMBER ON A N( xnU.K OI i'WM \ vMONS ( '( )N( ERM N ( , Uif Al 

pko(:eoi rea>di)is(ti\ek'. inm es. 


i-i Congressional restinion.' , . \ 

subcommiuee OI ihe C -c > uk- ....au .wiunittcx •-'fi'-.nai i-nkc Ov. dale. ■;! lia. 
lestimonx’ aiK.1 a or V ' •.-k,!!' . . • ivav! '' .•ktuO.'- > 1 ' . c .-agp , io^a 

(4) copies ofariN' xsTHicn v.^riuicd a> and iIk u J ii^crlpl .-i >M iesiinionx , it in 

your pos.se.ssion 

NO OCCASIONS. 

I.') Health Describe the prese:'.: >ia:c v--; > 0 ;' ncab; asi: .-ir-ide ihc >; ;.oar liisi phx-^tcal 
exaimnaiion 

MV HEALTH IS E.XCELI ENT, MA TV^f BinsK M . F\ \M IN VTION M \S IN .U n . 

2001 . 

16 Citations' ll'xou arc oi have been a momuc 

(a) a short summary and citations for the ten { 10) most signihcani opinions you haxe written. 

(b) a short summary and cuations lor all rulings oi'}ours ihai vxcrc lexcrsed or signiitcanil) 
criticized on appeal, together with a >nori >umirtar> ot ano ,.'!iatioiis loi the opiniori' oi ihe 
rex lewing court, and 


Senate Judiciarx Committee Questionnaire 
Nominee -- Susan Bieke Neilson / December 10, 2001 



79 


(c) a short summarv' of and citations for all significant opinions on federal or state constiruiional 

issues, together wuh the citation for appellate court rulings on such opinions 

It an\' oj'ilie opinions or rulings listed \%ere in state conn or uere not ofllciaiiy reponed. please provide 
coDir- ''rthc opinions 

(a) BEC'ArSK i AM A SI ATE COrRT TREAT J EDGE AND NONE OF FOLLOWING 
ULiNIONS W ERE PI BUSHED IN OFFK lAL REPORTERS, J I1A\ E PROVIDED 
COPIES OF THE OPINIONS (ATTACHED AS EXHIBLI' B. TABS 1 - 10). 

L U‘{hh\ et a! V Phipps, el al(\\i < ( \o. 01 -1 1U71 CZ) 

i his cast- euiKi-j ned the nglit^ of a iuiglihorliood gi'oiij) to bring suit under 
\arious Michigan statutes to stop the sale of certain gosernment propert). 1 
lunnd lhat iIk group did not hast- siaiitling under an> of the re!e\ ant statutes. 

: / vAeu- r i7 iiO V ' t l \m. OP-O I Hi 2SM ) 

i hiv < .N- ^ iicci iieU iiiierpreiaiion >.i .nnoiis pros jsiuns ot sev erai policies ot 

msura.u i allecidh coseriiua a eonsin!C(i"M the genera i con trad"! and 

! as .d Mllu .u. ; .'C; II ' 

( itiinhtiii I i niM f'^uyoJ '//t/i/gun AH t t t \o. bH-S25.Ls‘C/ I 

1 his CUM coiKH rued claims ot rcialiaiion under the Elliott-Larseii C. is ii Rights 
\i’i i held that V fiiU' piaintilTmas hase engaged in protected actis its under the 
\cl. then, was no esidence that delendani liad knossledge of the protected 
actis its. and thus jilaimifl could not denionstraie that anv adverse empios nient 
action s\as cauNvd bs ilie allegedls protected activits. 

4. -it'i'dyo V Ohio Ituiusirii'\. Inc. (M'CC C No. y9"913988NP) 

This case concerned the question of whether the Michigan borrowing statute for 
statutes of limitation “borrossed’* the Florida statute of repose. 1 held that a 
statute of repose is bs deFmition a statute of limitation, and thus the Florida 
statute of repose applied. 

5 Slirinci r Ihc Hint .founuii {MC'( ( A'o. 99-(i4978( A) 

This case concerned claims brought h\ a discharged journalist of wrongful 
termination, s iolations of the W histlcblower’s Protection Act, and defamation. 
I ruled that under Michigan law, the employer could discharge the journalist 
for failing to comply with the terms of a “satisfaction contract’’, and that the 
allegedly defamatory statements could not be proven true or false, thus barring 
a defamation claim based on such statements. 
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6. Burnet! v Natiomeide Mutual (WCCC No. 96-626674CK) 

7'his case concerned claims of misrepresentation, breach of contract, breach of 
legitimate business expectations, violation of the Federal Fair Housing Act, 
violations of Public Policy under the Michigan Insurance Code, violations of the 
Michigan Elliott-Larsen Civil Rights Act. and promissory estoppel, all in the 
context of the transfer of a license to sell insurance in a certain geographic area 
(defendant had been accused by plaintiff and others of ‘'redlining" insurance 
policies). 

7. Avoid V Michiotm Bel! (M'CCC No. d3-334262CZ) 

1 liis cu'ic cancel luil claiiiii that defendani disci iminated against piaintilTon the 
basis of her age and sex in connection «ifh a corporate restnicluring. in sshich 
plaintiff claimed discrimination in connection v'ith fifteen independent 
positimis 

S ^fichii’no \ational Bank v Rifr iid ( ' No. OS-S.7>()46('K) 

! his c.tse cnnciTUed specifu' pi r lb? n n: c (pI .i contract to jiurchasc real estate. 
''hiJi iietemiani •'(•ughi to -ct mswI ujioh ilo. lioctrines ol iniiUKi! 

loutakf. s aiooiis clainieil /oniiv^ ' o-i.inosis. and failure <pf consideration. 

’ d/.iio ( ■' llxiii \ 0 } ( onv, !ii'i C ( No or, 22^S-1SC/, ) 

1 his case concerned tlie efU-ct '>} a iMoan staintc. concerning nc's felonies 
cummitted while on parole, on the niaxiimnn sentences which could be served 
on tlie original felons . 

10. Kasky v M V/ivic Coiinry Commtiniiy Colh-ye (M'CCC No. 98-807435NO) 

riiis case concerned claims by a male of reverse race and gender 
discrimination, as well as age discrimination, under the Elliott-Larsen Civil 
Rights -Act. I found that plaintiff could not put forth a prima facie case of 
gender discrimination as a matter of law. 

(b) \MTH THE EXCEPTION OF THOSE C ASES FOR WHK H CITATIONS ARE 
NOTED. ALL OF THESE OPINIONS WERE I NPl liLlSHEI). COPIES OF THESE 
LNPI BLISHED OPINIONS ARE ATTArHED. PLEASE NOTE THAT THE 
I OLLOM INC LIST IS THE RESl LT OF A DILIGENT EFFORT TO OBT.AIN ALL 
THE REQUESTED OPINIONS; HOWEVER, NEITHER MY COURT NOR THE 
MICHIGAN COUTCT OF APPEALS HAS ANY METHOD BY WHICH 
UNPUBLISHED OPINIONS ARE CATALOGED BY Jl'DGE’S NAME, AND I HAVE 
BEEN FORCED TO RELY ON MY OWN (POSSIBLY IMPERFECT) RECORDS. 
THE OPINIONS ARE PRESENTED IN REVERSE CHRONOLOGICAL ORDER. 
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1. Ausdfi V li dyite Slate (CA No. 22019) Reversed in part on a Hnding that one of 
several defendants ivas immune from suit (upon information and belief, leave to appeal 
is pending). See Exhibit C - Tab 1. 

2. Frankenmuth Mutual \'AnoHck{\MXC So. 218392) Reversed on a finding that 
no coM'rage afforded under the policy at issue as a matter of laiv. Sec Exhibit C - 
Tab 2. 

3. Tecorp v Hearibreakers (CA No. 209861 ) Reversed in part on « hetber corporate 
defendant had ownership interest In property at is.sue. See Exhibit C - Tab 3. 

t. Bcnr V Bt'ny (i \ No. 213488) Affirmed (*n all issues except c.ilcuiafion of 
appropriate ailurnex fee. Sec Exhibit ( - 1’ab 4. 

5. French e <C \ No, 204786) Atfirmcd on all issues except a^ard of expert 

lees Id |irr \ .iii'ji . p.Ti'. . See L'xhibit < 1 ab 5. 

o. {■/(•/ ine ' o-.'.'.'r-:- ■< \ Nu. 2 i 1 4 1 5 1 IT •• i rsed <m finding that mein.!! ddliek-ne'. .O; 

lime oj jud'jnu nt \sas grounds !oi .seltuig astdi <i! \ m n si iilement. f \. < ! alMi 

/wvA/’?’. J iiskei (( \ No. 2b4.S‘)5i Alfinin d mi all issju's exeejit eaK niation >d nei 
iiKnmr . 1 ' ad.tld^ ini v 1 1*0 "dppoi }. 'sfv, 1 xloi M ■ - 1 .d' ’ . 

8. Spikes v Banks (published at 231 Mich App 341 ). Reversed on uhether foster 

care faeilitx " as immune trom suit as a matter of la\^ . 

V. Bioiiweau v Daykin Flecirie Onp (( \ No.i 65259) Reversed on n' hether danger 
to plaiiillflN\as "open and obxiotis” as a matter of law. Sec Exhibit (‘ - Tab S. 

1 0. Sin^ennan v Municipal Semce Bureau (Court of Appeals opinion published at 
211 Mich .App 678: Supreme Court opinion published at 455 Mich 135). Court of 
Appeals reversed original order of siimmars disposition on "open and obs lous" danger 
of liockey: Supreme ( ourt affirmed in pan and resersed In part, reinstating award of 
summary disposition. 

] 1 . TennilU' v Aciion Distributing (published at 225 .Mich .App 66). Res ersed award 
ol snmmars disposition on whether ’'licensee’’ in dramshop statute applied to all 
liccnsies or onh retail licensees: court of appeals held statute applies onix to retail 
licensees (despite the fact that the word "rotaH" does not appear in the statute). 

12. Randles v City oj Detroit (CA .No. 186200) Reversed on denial of summary 
disposition on "negligent operation" exception to governmental immunity. See Exhibit 
C - Tab 9. 
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13. Ros^ V (j/fl.v^rf'published at 220 Mich App 183) Reversed on award of summary 
disposition on the ground that defendant had no duty to protect plaintiff from the 
criminal acts of third parties. Now Justice Stephen Markinan dissented, and the third 
Judge concurred in the result only. 

14. Kondzer v H'ayae Count}' Sheriff (published at 219 Mich App 632) Rtnersed on 
issue of whether defendant who raped complainini* witness while out on bond forfeited 
that bond (the Court of Appeals ruled that lie did not) 

15. People V Youni* (O'liair v Dep't oj Corrections) (Court of Appeals decision 
published at 220 Mich App 420: Supreme Court decision published at 451 Mich 569). 
Court of Appeals affirmed m> decision that the plain language of the statute in question 
required parolees who commit a crime on ])arole would be retpilred to ser\e fheir 
maxinium sentence: the Supreme Ctiurt lound that the intent nl the legislature was to 
the contrars . 

1(). Cantrell r City oJ Detndi ti \ No P‘hS*3 1 Reset sed nn 's hether oMiceis engaged 
in chase were imnuine Irtm) Miii <1 s%..iild hi .ittirtiied todas jnii ^itant to the suhst i|iieiil 

//■ >;dci'' t a. 1^- <r‘- ■ ' •■■i I shitpit t ialHU. 

1 it /)/;< 1 i< \ N(. i • ‘ , !• . |i.t! i <-’i )' MU' i.i ,ul; ‘iti.i* •. p^t 

pefsonat MT\ ice ''t . ’ shil'i: i) ‘ i - 

IS. Lane V PiS: P Cvrfe \i \ No -'OStlt 1C. ' er'-et! on (iiMtiivsal of it her action 
without prejudice whei e the itisiors ot ihe as tion mas not ha\ e gi\ on (iisniisseti j).it tii,'> 
adequate notice. See I xhihi! 1> - l ab 

19. Spivey c i nh ersnl Snpci imn kei (< s 185067) Reversed on issue oj qualified 
pris ilege held h\ empio' ei in .i delaiu.iti oi c;;- .• hen in' estigatiiio a ei iine Nee F \hiiuf 
D-'Fab3. 

20. Holden v Michigan Career Institute (( A No. l()7297) Rc'ersed on issue of 
whether issue of fact existed that defendant caused the dangerous condition which 
injured plaintiff. See F.vhibit I) - 1 .ib 4. 

21. Miller v Fink (C.A No. 156347) Reversed on whether issue of fact existed 
concerning knowledge that w<n!l(j constitute breach of a Hduciarv relationship. See 
Kxhihit D - Fab 5. 

22. Kieselbaeh v I.ochi/nar Corp (< A No. 153S25) Reversed on the nature of 
accomodation required undei the Hantlicaj)pers f is il Rights Act. Sec I'x. - Tab 0. 

23. People i’ McKenzie (published at 205 Mich 466) Reversed on issue of w hether 
counsel vs as required during custodial lineup (follow ing decision by Supreme Court in 
related case). 
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PLEASE NOTE THAT I WAS ORIGINALLY REVISED IN TWO PUBLISHED 
COURT or APPEALS DECISIONS \A HjCH WERE THEAISELVES REVERSED 
BY THE SUPREME COURT; 

24. M'ma v General Star (published at 218 .Mich App 678) was peremptorily 
reversed b> the Supreme Court in aa order of 7/22/97. 

25. Rohinsfin v C /() (published at 225 Mich App 14) was re\ersed b\ the 

Supreme (’ oiirt at 462 Mich 439. 

(O \4Rn ALLY ALL OF THE DECISIONS SET FORTH IN SUBSECTION 16(a) 
( ONC! RNED M AT ! ERSl NDER I HK Si \TE OR FEDER AL CONSTITl TIONS. 
IN ADDITION. THL FOLI 0\MNC PI BUSHED ( OURT OF APPEALS 
l)E( LSIONS ( ONCERN sICNIEU W I CONSTITl TIONAL/ST ATUTOR'i 
!M LRJ’RLI MION ISSl LS ON W Hirn I RULED FROM THE BENCH. 
WITHOUT A F ORMAL WRITTEN OPINION (\n FlNDIN(;S ARE SUM.M ARIZFD 

A miu ! IIP iM lii uni D opiNiMw^ 

/v '/I 5 -a '/■( Deirou i i)ubljslii A .a 2 25 Mich \pp 14 and 402 Alicli 45‘' ■ 
vniieenu'd N'h>-U\ri nirhao eiiiiiiL'ed ia eli.ises with ncciii'.' te'nn'* 'mmc uuilied f<i 
. V ! Mtm T.- - . . i had i "J d ih.!, > !)■. \ ere immune, and as uilimafeK 

.itllrmed. 

HjimH > R/nnibiiie nni IL,iiin<^ (j)uhlishe(l at 2](S .Niich App 302i 

concerned w hot her the method of jur> select i(»n etuploycd by the Wa\ne Counts Circuit 
< ouri ^ iolateii the e<pial protection provision ol the Michigan constitution. I had ruled 
that i( diil tint, and was afllrnu'd. 

C’. W7/SO/; t /U i’NC ([tuhlished at 2V> Mich App 513) concerned whether the 
section of the auiotiKdiile no-fault act barring uninsured motorists from recosering 
nonccotutniic damages siolated the equal protection or due process clauses of the 
Mieiiigan ConsiitutiuJi. I ruled that It did not and was affirmed. 

]7 Public OfFice, Political Actisities and Aftliiaiions 


ill) l,t5t c]r-c'ii“iv'i..crdl> an> nuhlie oif cC' voii have held, federal, state or local, other than 
judiciji oiiices mciudinc tnc terms '.>! -ei’.KC and whether such positions were ciecieo oi 
.;ppoini^u 1; appointed- 0 ;ea<e include, the name of the individual who appointed soa AL'O. 
'h'-ie chionoii^gwdi' u*" u!,'U(...ess:u. candiuaeies you have had lor elective office oi 
aiai ■a'.' ‘v: • ' • i oYe fo: which were not confinned b'. a state or fedcia! 

.. c oat;\ c boo;- 

NO PUBLIC OFFK 1 s HELD OrUFR THAN MA CURRENT PUBLIC OFFICE. IN 
1998. 1 SOUGH r ELEC LION TO THE MICHIGAN COURT OF APPEALS AGAINST 
iNCiJMBENT JUDGES HELENE WHITE .AND MYRON WAHLS BUI WAS 
I NSUCCESSEUL. n IS WORTH NOTING THAT NO INCUMBENT MICHIGAN 
( (H U I OF \PPE.\LS JT DGE HAS EA EK BEEN DEFEATED FOR RE-ELECTION, 
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(b) Have you ever held a position or played a role in a political campaign? If so, please 

identify the particulars of the campaign, including the candidate, dates of the campaign, 
your title and responsibilities 

THE ONLY C.AMP.NIGNS I H,4VE BEEN INVOLVED WITH WERE MY RE- 
KLECl ION C AMP.NIGN FOR 1996 .AND I HE ( AMPAIGN DESCRIBED FOR THE 
MICHIGAN COLRT OF APPE.AI..S IN 1908. MA' RESPONSIBILITIES WERE 
LLMllED 10 i'ER.SON.AL CAMPAIGN O’PE.ARANCES, ENDORSE.MENT 
IN FERVIEWS. AND APPROA’Al. OF CAMPAIGN 1.11 ERATl'RH. 


18 I.egai Career: Please answer each pan separately. 




: ""O the name Itw the iiidee, bic ctitirt 


I HU) Mil 'I 1.1 i \-. ( I i KK 1 i, ■ .’I IK.l 


i M \ I K PK 1( 1 M I 11 i \\\ y- . -O li 1 I PK \1 ; !()VI U, 


■ite dates naim ■ ,M''-'scs oi'law ''r'l- i .■ommutics or got crr.mcniai 

.igcncics w nil ■■ ' .. ou iia'.e been ail, laieu ,.iivi tin nature oi sour alViliation v ith 
each 

\1Y ENTIRK I IX.AL C ARKKR PRIOR 10 MA APPOINTMEN T .VS A 
CIRCT IT COL RI Jl dge \a as as an A ITORNEY for dickjnso.n 
\\ RIGHT PLLC lALGLlST 1980 - JIT.A 1991 1. ITS CURRENT ADDRESS IS 
500 WOODW ARD AVENUE. DETROIT, MICHIGAN 48226. I AVAS AN 
ASSOCIATE FROM 19X0 TO 1985; AN INCOME PARTNER FROM 1986 TO 
1989. AND AN EQUITA' P ARTNER FKO.AI 1990 1 () 1991 (AVHEN I LEFT TO 
ASSUME THE BEN( H|. 


1 1 Describe the general character of \ oiii lav oi .k lice and indicate by date 1 1 ' and « hen 
■ts character has changed over the year-. 

IH RINGMA ENTIRE ( AREER AS VN A TTORNI A ( AT GUST 1980 Jl LA 
1991). 1 PRACTICED IN THE ARE A OF ( lA 1 1. IUTG AHON (PRETRIAL. 
DISCOA ERA , MOTION PRACTICE AND 1 RI AL) INCLUDING DEFENSE 
OF (!) PRODUCT LIABILITY CLAIMS; (2) MEDICAL MALPRACTICE 
CLAIMS; (3) DEFENSE OF INSURANCE CUAIMS, AND (4) GENER.AL 
COMMERCIAL LITIGATION. AS A 1 RIAL COURT JUDGE SINCE JULY 
1991, I HAAE SERA'ED IN ALL DIVISIONS OF THE CIRCUIT COURT 
(CIVIL, CRIMIN.AL AND FAMILY / DOMESTIC). SINCE APRIL OF 1998. 
MY INA'OLA EMENTH.AS BEEN EXCLUSIVELY IN THE CIVIL DIATSION. 
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(2) Describe your typical former clients, and mention the areas, if any, in 

w Inch \'ou ha\ e specialized. 

I REPRESENTED THE LARGEST HOSPITAL IN OAKLAND 
COUNTY iSHCHIG.AN (BEAUMONT HOSPITAL) AS WELL AS 
I S SL RANGE COMPANIES AND PUBLICLY TRADED 
( ( )MP \MES SUCH AS SQUARE D CO.MP.ANA , ELI LILI A AND 
MONSANTO. 

AS NOTED ABOVE, M\ TRIAL COURT PRACTICE INA OLVED 
PRODK r LIABIi nA CLAIMS (Al TO.MOTIN E. 
PILVR.MACLI 1 K .\L \ND INDUSTRIAL COMPONENTS). 
DEEENSE OE GENERAL NEfil.lGENCE ( I. AIMS, MEDICAL 
MMPH\(TICL DEEENSE. iNSlR\NCE DEFENSE. AND 
(OMMLRflAL LITIGATION. |\ .\DD!TU)N. i SPEM \ 
SiGMEK .W L AMOLN'l OE ILME ON \PPELLA iE PRACflCib 
iiOIH ON Mb OMN LILES AND fllOSEOI Nn IMRIMiRN, 


1'. ■ -'I ; mil IPIV.'I .in. ,S 111 Cum 1 


\S an V(II\E TRIAL ATfORNEY. .Vn \ PPL A R \N( 1 S IN 
it,l K1 \\| RE EREQUENL i IIROUGHOl I MN C SRI I K 

(2l hidic.nc ii'ic pci'ccmaae ol'llicse appearances in 

I A I federal conns; 

I B ) stale courts of record. 

I (. I other courts. 

EEDERAl. COl RTS-20% 

.S LA EE COf R I S - 80% 

( .' I [ndicaie the peieentagc of these ap'im.ii.inces in 


(.A I eiMi proceedings. 
iBl ennnnal proceedings 

COIL - 100% 

CRIMINAL - 0% 
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(3 ) Stale the number of cases in courts of record \-ou tried to verdict or 

judgment rather than settled, indicating whether you w ere sole counsel, 
chief counsel, or associate counsel. 

MY BEST ES'nM.4TE IS TH,\T I TOOK .4PPROXIM.4TEl,Y FIVE 
C4SES TO 4 TRI4L VERDICT AS SOLE OR CHIEF COUNSEL, 
A.\D AN additional 1 I\ E K) TEN CASES TO \ TRIAL 
\ ERDICT AS ASSOCI.ATE COI NSET. THIS DOES NOT INCl UDF 
A SUBSTANTIAL NUMBER OK C ASES WHERE 1 OBTAINED A 
SUMMARY JI DG.MEN'I ON BEH Al l- OFMV CI.IENTS W ITHOUT 
A TRIAL. 

i4l indicate the new^ r.;.:e o!':!,. . ■ u n ere deotlcd hr a lui 

EIC;H ft PEIU f M tSd",.) 


NONE 

• Cl Daseiih. hc.d s, I , . , ' i i'.,. 

.>1 'e, . i, e\,imoK ..J. > kr .ino uiu, ii u 'line 

de\ oted lo each 


AS A SITTING JUDGE. I AM EfllK ALLA PROHIBITED PROM 
PRACTICING LAW. CONSEQl EN Tl A . I HAA E BEEN INA OIY ED W ITH 
THE FOLLOAA INC PUBEIC SERA l( I AC I IATTIES: 

I. I AM I.MMEDIATE P AS I -pRtysl DEN I AND CURRENT SERA ICE 
COMMITTEE CHAIR OF SOROPTIMIST IN rERN.ATION.AL OF GROSSE 
POINTE. THE I OC AE BRANT II Of AN IN 1 ERNATIONAl. 
ORGANIZATION DEA OTED TO IMPROA INC THE l.l\ ES OF WOMEN 
AND CHILDREN. I H A\ E BEEN A MEMBER OF THIS ORGANIZ ATION 
FOR EIGHT A E ARS. AND II AA E Al SO SERA ED AS CHAIR OF ITS 
SERA ICE COMMITTEE. OUR GROUP PERFOR-MS HANDS-ON SERA ICE 
AT SUCH INSTITUTIONS AS THE POSITIVE IMAGES DRUG 
REHABILITATION CENTER AND THE CHILDREN’S HOME OF 
DETROIT 1 ESTIMATE THAT I SPEND AN AVERAGE OF AT LEAST 
TEN HOURS PER .MONTH ON SOROPJ I.MIST RELATED ACJ TATTIES. 
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2. 1 HA\ E BEEN ON THE BOARD OF THE CATHOLIC LAWYERS 

SOCIETY FOR Fl\ E YEARS. OCR ACTIVITIES INCLUDE PROVIDING 
CATHOLIC LAWA ERS W ITH PR.AYER OPPORTUNITIES DURING THE 
YEAR. SERATCE PROJECTS FOR CATHOLIC SCHOOLS IN DETROIT, 
AND FA.MILA SOCTAl. ACTIvniES. I ESTIMATE THAT I SPEND AN 
A\ FRAGE OF AT LEAST EIGHT HOURS PER IMONTH ON CATHOLK' 
1 AWM RS SOCIETA ACTIMTIES, 

.V i SLR\ i: AS WORSHIP COMMISSION CHAIR AND CHAIR OF 1 HE 

BAPl ISM EDUCATION PROGICAM AI ST. PHILOMENA CHURCH. 
W HK H INC 1 UDES TK \C IlING \I I BAPTISM PREPARATION 
( I. ASSES. I ESriMATE I SPEND \T LEAST EIGHT HOURS PER 
MOMIIOS rilESE \CriMTIES. 

-i. i .RdS'-l POIMT. \NiMAL \l)uPI ION SOCIF lA. RACE FOR I 111 
V ( L,l . M \R( II Ol l)i\u S. i()i i HOPE: E \( 11 ORG.ANl/. M ION 
noil)' \'.Nl \! I \ EN I ■- It "• > R \f r. W \l R. \-TH0N. I 1 ( i\ 

W 1 1 :> i! I I- M< i i( \ I 1 M , 

i'RiOk I O M'1 M’l'OiN rWE i I O 1 HE BENI H. I SER\ El) ON 
ilii ■■ l))UN ilOvpjlM -.il ))MIU)I1, MICllH.CN) MIIK- 
(OSIMIIIM IROM 1»KS - i<l‘)E MN DEEIES WERE 10 Vss|SI 
IIOSPIIM SI ME Will! DECISIONS CONCERNING MEDIC. M 
I line \l |ssn s. HI ( \1 SI SI . .lOHN HOSPITAE HAS GENERM I \ 
HAD IIC.M MMEIRS PINDING IN WAANE COUNTY CIRCUIT 
CC'l K ! . I KI SIGM.I) 1 PON MA APPOIN TMENT TO THE BENCH. 

19 l.itigiilioii i )..'Oibc the icri i ID) mo.'.l .Significam litigated matters which you peisoiial!> 
li.indlcil, and loi cacii pro' u'u I 'l date o; ivpicscmalion. the name of the court, tlic luinie of 
liie ludgc oi indues beiorc “.i ■■m :ne o.i.'-l -was Imuated and the individual name, addresses, 
and telephone nunibeis ol co-eouii.'Ll and of principal counsel for each of the other panics 
III addilio; 'v.aso pio\ aic ib,. folk)',', in',' 

iai the '.■'taiD'C's. ifthc ca.'C' wen. p.'ii.-d and ilx docket number and date if 


I'o) , i:,," (, lie ■ ! ■ -nee '.'i cao, case oiulinina hnclU the l.ici'u.il .iiij 

k -,il I'-.six.. :i,',, b.ad 

(c) the pans- or ]ir.rties wnoni ;.ou leprcscntcd. and 

{ J) describe in det.til the .t..t'jre of '.our participation in the hligalion and the final 
disposition of the case 
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1 , Skinner v Square D Co. 

1988 - 1991 

Oakland County Circuit Court, Hon. Kred Mester 

Plaintiff was represented by Lawrence P. Noian, 239 S. Main St., Eaton Rapids 

Ml 48827-1291 (301)469-7437) 

(a ) Michigan Court of Appeals (reporte^'l 1*^5 Mich App 664). Also affirmed by the 
.Mjchi«an Supreme Court after I leti ni\ !an firm to become a judge (reported 
445 Mich 153) 

(b) This \vas a products iiabitits action irnolsing the electrocution death of 
plaintiffs decedent, allcgedh due t(> a defective suitcli manufactured bv Scpiare 
D. 

(ci I represented defendant Square 1). I’lanitiff. 

(di 1 obtained a summars disposition on ?lie iiiound ihat ihere was an insufficient 
lactual toundation lor the opinions oS plaintiffs e.xperts on causation. 1 also 
handled the appeal {until ms appi)iiinnejn ). I he TumI Supreme ( ourt case is 
considered the cunirollinu case on iht issue ol kual causation under 3IichiHan 


1 I rhu oil />'. 

lOSX-lOO] 

( aiiooin t"nun(\ ( iicidM'ourt I Inn. Step!?"'! t’ Miller 

I'lamiill 'vas t epi eseuted b\ ^lillal d A. \l,r. ii.di. ^'d.' ! . Mu liivao \s e . Niai shall Ml 
40(i<,S-.l 545 (oWij ■'S1-'i.S51 1. 

(al \o. H8-26-5\P 

ill) This w as a pitHliuls liabilii\ aciion iiu n! \ ing claims ihat s mu res manufaclut ed 
b> F.iincon failed, resulting in significant injuries, 
fc) I represented defendant Fthicon |a dnision of Johnson l'c Jolinson). 

{dl I obtained a summars disposition on behail of f thlcon under the ’’sophisticated 

user" doctrine. N3 hiie that order was subsequently reversed on appeal (in a 2-1) 
decision, following remand I was abb lo settle the case for a nominal amount. 

3 Robinson v H 'illiain Beaumont Hospital 
1987-1990 

Oakland Counts (! ucuit Court, Hon. David Hreck. 

Plaintiff was represented by Gar> ITctcher (522 Michigan St.. Port Huron Ml 48060- 
3893 (810) 987-8444); co-defendant doctors were rcjirescnted b\ William Buesser 
(38505 Woodward Ave.^flOOO. Bloomfield Mills 48304 (248) 642-7880) and Ra\ 
Morgantt (One Towne Square #1400. PO llu\ 5068, Southfield MI 48086-5068 (248) 
35"-1400). 

(a) No. 87-328060 NM 

(b) This was a medical malpractice action iu which it was alleged that blood 
products given during a heart b\pass operation resulted in the plaintiff 
contracting .AIDS. Not only was the propriety of the operation and the giving 
of the blood at issue, but also the foreseeability of the disease given that the 
surgery took place in 1980. 
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(c) J represented defendant Beaumont. 

(ci) The case ^vas settled on the second da> of trial. 

4. Martin v Johnson & Johnson 
1985-1988 

Wayne County Circuit Court. Hon. TucHIc NN'atis 

Plaintiff %Nas represented h\ Louis Demas (15305 Ueeck Ifoad. Southgate Ml 48195 

(-34) 283- i"7'). 

(a) No. 82-228875NF 

(h) I his ^^as a products iiabilin action in which it was alleged that a woman died 
as a H volt of toxic shock SMidrome (TSSi caused by tampons manufactured b\ 
.ioliii^on N Johnson. At issue won ^^lK■tlle^ tlie deceaNcd had in fact died of TSS 
or a rare infection, and the Mate of ktinw U<jge oj I SS al the time of death, 
iO ! represented defendant -lohnscm Cs bduison. 

idi bilinson N .b)hnson obtained a no ciuise for action 

\tcu}herj\ ^hlliiint Ih ainnont lln\!Hiu( 
i 088 -L'on 

< iaklaiui < i iieiiu t msi i Hon. Ib.i'ui Kie« k 

i’l.iiliUjl .is rep I ou'i |i\ "i.it iJa.ifie ■ iaH5 ‘ o n \ ; f '.lU ’' ! I -IS 1 tM - i 'M5 

(“34) (>02-.732b): co-detendant l»r. .latfe uas i i pj im nted b\ Meh in IL Scliwariz (24400 

hi' fv!rj n H 'V \ - 2011. 'i.uiliru-hl M I js. .;.!>:■=( 248 ' ■’•■5", 

ui) No. S8-3445o2Nii 

ibt i Ins a jnedical nialpr.ictice actnin tn which it "a^ alleged that a lupus 
patient recet\eij imptoper care lor the healing ol wonncls on her feet and legs. 
\t issue sMJv the standard of cai e lot plastic surgeons and pin sica! therapists, 
as well as issues ol causation and compatative negligence. 

(c) 1 represented defendant Beaiimoiu. 

Id) The case w as settled on the first das oftrial. 

6. Deniniifi r St/narc 1) Co 
1985-1990 

M’ayiie Counts Circuti < otjrt. Hon. .lohii Haiisner 

Plaintiff was represented by Robert Riley (19853 W . Outer Dr. ^100, Dearborn Mi 
48124 (313) 565-1330); co-defendant Heim C oi p was represented by Alvin Rutledge 
(4000 Penobscot Bldg. Detroit M! 48226 (3131 %5-(il00): co-defendant Ford Motor Co 
was represented by Kathleen l.ang (500 ^^oo(iwaI■(i .Ave Suite 4000. Detroit MI 48226 
(313)223-3771). 

(a) No. 85-500402 

(h) This was a products liabilitx action in which it was alleged that a defective foot 
switch manufactured by Square D resulted in plaintiffs amputation injury. At 
issue was the "component part defense", that is. the argument that the 
manufacturer of a product not defective in and of itself is not liable for the 
incorporation of that product into an otherwise unsafe product. 
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(cj I represented defendant Square D Company. 

(d) Summary disposition as obtained on behalf of S(|uare D. 

7. Reisig v William Beaumont Hospital 
1988-1990 

Oakland County Circuit Court. Hon. Karrs Howard 

Plaintiff was ropreseiilfd h\ Lynn Foies (15S10 Farmington Rd. Lisoniu MI 48154 

(754)425-2400. 

(a) No. 87-341181X11 

(b) This was a medical malpractice action in which it svas alleged that the failure 
to treat properls decedent's liser disease resulted in her death. At issue was the 
standard <»l\are of both nurses and phssiciaiLS, and s\ hetlier the decedent's lile 
ciuiid ha\e inen ■••.teed had care been appropriate. 

vci I repre.>enifd delendam Beaumont. 

(I' NN Idle Beaumoni nhijii.o-js lost the ease- .;i iriai. fiie verdict wasevnenuh low 
Liiv en tile not Hi t -if !.'>■. 


‘N .i\ IK i nuitpv (, iiKun ' oil. Hon I ucillv, aits 

Denni*' Kiia (321 S. ''priito st - \ Harbor Ml 49740- 1524: { 23 n52o-NiS5 5 and 

David Ivlei !25Siii) n .rf tin' i n Hw\. •xuniificki Ml 4S03’ i24S 
rcpi i vented the detend.Kii'-. 

{at No. S8-82^>34(‘t i\ 

fill This wav a fieelii; .Uio \ iudginent action brought b\ an insured ur.dci a policv 
to obtain coveraijc tor a products liabilitv claim. At issue were di.sclaimers in tlie 
policv ctmcerniJiL; riroduct liabilitv actions, as well as tlie claimed failure ot 
pialutifls to conijdv with certain policv conditions. 

(c) I represented the plaintiff Anistcd. 

(dl Amsted presailed in total at trial, including being awarded actual costs and 
auorness fees. 

9, Stamut v M /7/mo/ Beaumoni Hospital 
i98S-l‘JOt) 

Oakland Counts Circuit ( ourt. Hon. Dasid Kreck 

Plaintiff was represented by Milton Grecnnian 1 1000 Town Center #500. S<uithnold Ml 
48075 (248) 948-0000): ( o-l)efendani Hr. Hollander was rept evented bs Mark I oriuian 
(30903 Northwestern Hus. PO Uo\ 3040. Farmington Hills MI 48333-3040 (248) 539- 
28411, 


(a) No. 88-355318NI! 

(b) This svas a medical malpractice action in which it svas alleged that the decedent 
(lied of lung failure follosving premature discharge after surgery: at issue was 
not onis the standard of care of the physicians but svhether death was caused 
bs some act of foul play by his svidow. and the paternits of their purported 
children. 
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(c) } represented defendant Beaumont. 

(d) \fter plaintiff took discover) of Beaumont, plaintiff agreed to dismiss 
Beaumont. 

] 0. Binder v Wiiliam Beaumont Hospital 
1981-1985 

Wayne ( ountv Circuit Court. Hon Imin Burdick 

Plaintiff was represented b\ Stephen Peuchinan (718 Notre Dame St. Orosse Pointe Ml 

48:50-1240(313) 8S4-6600). 

(a) No, 8]-n2567N’P 

Ih] I'liis was a medical malpractice action in which it was alleged that Beaumont 
failed to diagnose and treat toxic shock s> ndrome (TSS) in plaintiffs decedent, 
resulting in her death At issue wav the state of know ledge concerning TSS at 
liie time of death, a'- "el! av the ttaiur-. of c.ire remtered to the decedent alter 
she (Icvtdoped septiv Nhotk. 

(e) I t epresented defeudani Ik.UiiJi'-o 

Id} 1 he easv was settled on the first da'- ol trial. 


ivT '- ;m -.■i.:!'.’ • ; -.'Onvioon. and dc'-cni-'L 4 c parnculars (>: 


( ! nniiial \ 


NOC'RlMiNAi. KK( ORD-NO'I K\ f N \ TU-\IM< l it Kfl 

Part) to (. is ti or \dniiiiistrnti\e l‘roci*edini<s Matv no "m »: an;, business o! iikh '-O j .e-. 

O'- w ere aC oli ev = . ce i-': -e ,;'0-o!-.cd on a parts m .nv -.'m] oi 

aonnnisiraiiv e \ .. .‘.an-- a-. .non liuit is tc'lecicd in a rocoid awolable 

to the public If so. plee'C describe in detail the nutuie oj \out patiicipaiion in the luigaiion and the 
linal disposition of the case Include all proccedmgs ri which voii were a party in interest Do not 
list any proceedings m which you were a guaidian jii Iiicm. >iakeholder. or material witness 

NEITHER 1 NOR A Bl SINESS IN W HK H I AM OR \M:RE AN OFFICER HAVE EV ER 
BEEN A PARTY OR OTHERS ISF. 1N\ (H.\ FI) IN WA ( IMF OR AOMINTSTRaTIS E 
PROCEEDING. 

Potential Conllict of Interest Hsplain how _.(n! ‘.v i; o-e anv potential connict of interest 
inciudingihe procedure you will follow indeicnniningihC'Cviieasotconccm. IdentiR the categories 
of litigation and financial arrangements that are iikeh i*-' present poiennal conflicts of interest during 
youi initial service m the position to which \ou base been nommaied 

I WILL RECl SE M\ SELF FROM ANA MATTER IN WHICH MA HI SBAND'S LAW 
FIRM IS INA OLVXD. IN AS MCCH AS I HAX'E NOT REPRESENTED ANA CLIENTS FOR 
OVER TEN YEARS, I DO NOT BELIEVE OTHER POTENTIAL CONFLICTS ARE 
LIKELY WITH THE SOLE POSSiBIEITY BEING CASES WHERE PARTIES ARE 
PI BLICLY TRADED COMPANIES W HOSE STOF K IS HELD BY .ME DIRECTLY OR 
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INDIRECTLY (E.G. MLTLAL FUNDS). IN CASES INVOLVING PARTIES WHOSE 
SHARES ARE PUBLICIA TRADED. I WILL UNDERTAKE A REVIEW OF M\ 
PORTFOLIO. lO THE E.NTENT I OWN SHARES IN SUCH COMPANY I WILL 
DISCLOSE THE SAME TO TIU: LEGAL COL-NSEL LN\ OLVED IN SUCH MATTER A.ND 
ASCERTAIN WHETHER I SHOULD RECUSE MYSELF FRO.M THE MATTER. 
REALISTICALLY, HOW E\ ER, I DO NOT BELIEVE THAT MV PORTFOLIO HOLDS 
SECURITIES IN ANY SINGLE COMPANW W HICH ARE SO MATERIAL IN \ ALl E AS 

TO w arrant recusal. 


Outside Comniitnicnts Durine Court Service. D" mi h,i\e anv plans, comn'i'mems o' 
ananaonten!> 'd itnrsue o.usioo : ■' os moni, w op ot w at'.oii. Jntir.a _. o::t -omcc n i 
ihc aonrU !■ o'. 'aspiaT 


NO Pf . \NS. ( OM.MI I MEM s I >R Vt.RlLMFN 1 ■ i\i'i OR \R' ‘ (''-nMiS \ 1H). 


Viinre(.'s iil Ii" "iiii.' 




ML \ I I \t lili) I O ' ^ . tivi Hi I ( ii-;'.' 'I Mlllil 1 I) i \ i ■ 

25 .MateiiH'iiI Ilf Net W (irtli ‘ ar.'-i auaeh the ii'.'ttoi"' ' > 

schedules as'Talli'd toi 

SEE ALTAI HUD NIT W OKI 11 ST A 1 EAIKVI ( EXHIBIT D - ] \BX) 


26 Selection Process. Is there a .<eleclion eomnti.s.sion in tout jurisdiction lo rceomniend candiJaic-a 
lor nomination lo the federal courts’' 


(a 1 If so. did it recommend tour noniiRation ’ 


THERE W AS A QI ALIFK ATIONS f OMMITTEE F.ST ABLiSHF.l) BA I HE 
GOA FRNOR OF THE STATE OI MI( HIGAN AND THE MKIIK.XN 
REPl BLICAN f ONGRESSIONAL REPRESENTATIVES WITH RESPEI I lO 
NOMINEES FOR THE I NTTED STATES SIXTH CIRCUIT COURT OF APPE Al.S. 
UPON INFOR,MATION AND BELIEF, I RECEIVED THE HIGHEST RAl TNG 
FROM THE COMMITTEE (“EXCEPTIONALLY WELL QUALIFIED’’). IT IS 
FLRTHER .MV UNDERSTANDING THAT I WAS RECOMMENDED FOR A 
NOMINATION BY THE GOVERNOR AND BY MEMBERS OF MICHIGAN’S 
REPl BFICAN CONGRESSIONAL DELEGATION. 


Senate Judiciarv Committee Questionnaire 
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(b) Describe sour experience in the judicial selection process, including the circumstances 
leading to > our nomination and -he inte." lews in which vou jrarticipated 

THE PROCESS COMMENCED WITH A DISCUSSION WITH THE LEGAL 
COUNSEL FOR GO\TRNOR ENGLEK IN MID-JANUARY. 2001 CONCERNING 
POTENTIAI. OPPORTI nTTIES FOR ADVANCEMENT WITHIN THE NHCHIGAN 
JUDICIAL SYSTEM AND/OR THE FEDERAL COURT SYSTEM. I WAS 
ENCOUUAGED TO MAKE API'LIC AllON FOR CONSIDERATION FOR THE 
SIXTH CIRCUIT COUin OF APPEALS. I W AS CONI AC TED ON JAM AR\ Jl. 
2001 AND ADATSED THE COM.MiFFEE W OULD INTERA lEW ME ON 
FEBRUARY 4, 2001. 1 COMPLETED AND SUBMIT LED THE REQITRED 
C^I FSTIONN AIRE AND I HE IN LERA'IFW OCCURRED ON FEBRI ARA’ 4, 2001. 
ON ,11 N1 11. 2001. I WAS (T.rNT.AC II l> BY IHF OFFICE OF I HE LEGAL 
( OIN.SKLIO niK PRESIDENL lost III DULL AN INI ERMKAA WITHJUDt.F 
(.ONZALFS AND HIS ( OLLE AGUES i HE INTERN ILW FOUR PI SCE ON 
JUNE 14, 2001. ON JUNE 2<). 2001. I w \s \n\|sri) I HAT MA N \MK W \s 
being REI-ERRFD m EHI m i> m." 'u I mi h-iKE IOR IlkIHER 
( ONSIDERaTION. 


CNkilK ('! Nt'CN ll'ii: .1 -t’l'.n 


\() !)ls( { -SSI()\S 01 I IMl I s i i.i) i|,\. V ; M. i 1 K(UJ). 
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Ql ESTIONX AIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE .11 DlCrAR\ , 
TNITFI) STATES SENATE 


CONFIDENTIAE 


Name si SAN UlEKE NEIESON intf SI SAN M AR^ HII:KE) 

HOME ADDRESS 542 NORl H ROSEDALE ( ()l R1 

GROSSE I'OIN IT; woods. MK dig \N 4S23h 

l EEEl’ilOM- NlMltER lA i . SSI.'..''!' 

HOME I -M ME: jtiK ii .Mmhiu loin 


i injihr. incni 1 ^ 


: 11 W i Nf \ I R HI ! ' Ills, ii |i I HUM 1 'll'! UA Ml- N I NOR fl \\ i 1 i [ !•' 

lii s!( ill i-i is IN 1 1 iK\i ; It \ i >n i mi’i a limn i endedi o djsi ii mm ,i 
\|E, 


lEinki ,iiui I ;i\ Infill ni.iimi. 

3':'ETTr'“~iori3e 


1 1 j'. c.' \,i,i IT' ■ , , .■'■,dp;llU,lll!;l's■■.ic4craL.1.l<^^eandioca^la^u!'lllculil;^‘^ 

niir iiii’V.iii.i'. ■ i . I, ' i f'hni; iicp.iralci;. ” DuE.n.i iiiaiM’ ;i"i 

’\i.'k'u,' ■ '..lie iiu li.ii. s' iVijtE' an\ back la.\ pasmciiii, will', ii, ih. 

paM three i.''i;.cau I' ■ pk. , piiu ide full acttuls 

M E PRIOR A EAR S INC OME TAX RETl RNS W ERE FILED TIMELY AND AEl. 
I AXES H AY E BEEN PAID I IMPLY (ASIDE FROM TAXT5S DETERMINED TO BE 
I \ IER m E AS A RESl 1 7 OF M ATHEMATICAL OR COMPETATION Al. 
ERROR). Al l, RFH RNS FIEFD BY ME DERING MY' MARRIAGE WERE .lOIN'l 
PAX RETl RNS. 

i i.s a l.A be •• I-S. . .ee ■ pi • .CCl'lircl s l c' Ci' bccll iit.stiruied tlga lllSt > OU 01' > OUi' SpOll.' t 
'i\ federal, lar. ■ -.a. • ''ii'C ll so. -picavc provide full details 

NONE. OTHER 111 AN FOR MINOR TAX ADHSTMENTS ARTSING FROM 
M AT HE.M.ATICAL OR C ( IMPDT ATTONAL ERRORS. ANY AMOTNT DTE AY AS 
PROMPTLY PAID. 


tel li:aee \'ou or soiii 'puLise C', over, tire subject ofanr audit, investigation, or inquiip foi 
federal, state ori-s.i axe- E .o. please pror ide full details 


Senate Judiciarj C'oinmittee Queslionimire 
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ON A personal LE\'EL, NO ALDIT. INVESTIGATION OR INQliTRY HAS 
BEEN I NBERTAKEN. MV HI SBAND’S LAW FIRM (A PROFESSIONAL 
CORPORATION) HAS BEEN AEDITED ONCE IN ITS SIXTEEN \ EAR HISTORA . 

uD na\e voii or \our jpoiise ever declared bankruptcy’’ If so, please pros ide full details. 

NO - OCR ( REDIT IS IMPECC ABLE 


Litigation. Ineestigations and C omplaints 

(a) State 'A'ltether. to your knowledge, pou hate ever ireen under I'ederai. state, or local 
investigation lor a n^is^'bie Mtdation ot'anr e; ■ ciii'niiial suiin'e o: adniintstratoe agener 


nOM: IO KNOW I EIM.’E 


1 1 1 > '.r, KNi A\ LEDl.i 


a:.' ■ .■oniniuiee "C oth,. - v - go ' .. i'..:aeh ol eih'e- 

anpiok- ^ 1 ", , a 1 iolalum o! .;n> re., o' sauin..' ■ !l ■.( , e rror ide I’til' d>'g"' - 

\,s \ .UDGE WHO MAS PRESIHEH ONER CRIMINNE .MAETERS. \N 
0( C ASIONAI. ( OMl'l.NINl IS 1)IRF( lED TO THE .U DICEAL TENERE 
( ()M.M1S,M(,)N(1 SI \1.EN EROM PRISON). I 11 AN E NEN’EK HAD TO RESPOND 
K) ANA (.O.MPLAINT OF ANA KIM) FOR THE REASON THAT THE 
COMMISSION IMMEDlAlEEA DE I ERMINE!) THAT THE CO.MPLAINT HAD 
NO MERIT NN HATSOEN ER. 

id' I )i!K‘r than instances de.scnbed in lesponse to prior questions, li.o ^ ou e\cr been a party 
■ iietbcr pi, ■c'litf defendant o' tn aif. oii-.ei n.ic'.r t to an\ litig. ion 1 1' so. please pros ide 
I, .ill details 


I PRES! ME THAT 0( ( ASIONAI I A. MN FORMER E ANN FIRM NV AS FORCED 
K) FIFE COLLEC 1 ION A( TIONS aC.AINS I I ORMER ( ElENTS. BE E I HAD NO 
personae INAOl NEMENI INSECH \< I IONS. ASID! FROM TH AT. I H AA E 
NEN ER BEEN A PARTA IN ANA I ITK.A ITON. 

Disclosure Please advtse the C'ommtttee of an\ uni’asora'ble inioi maiion that mas affect s'our 
nomination 


I AM NOT AW ARE OF ANA' rNFAAORABEE INEORM \TION 


Senate -iudiciarv Comniittee Que.stionnaire 
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE Jl DICIARW 
IMTEO STATES SENATE 

AFFIDAVIT 

1 S \N HiFK!. NT H s()\ Kinii duh '^v "r~ ‘v-. -.' ' -i rh:H ! ha\e J’oa 1 'laned 

I'fK i'a«.aoniL; '.■ue'^iiojinLiiie ‘O’ \on1!;x‘c^ iNd'orc ihc Conmiiilcc oa '.-"ic JutliciiirN ai'd ihni !r';:orr'!ia!Kin 
prox idcd therein is. to the be.'^i oi mv knowieage. eurrenl. uceuraic. vind complete 




■A 1 .. > '•'N.ntN . Mk ;i'. .n 
M tnj^ion e\p;iv> 
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FIRST RESTATED SLT’PLEMENT TO THE DECEMBER U), 2001 
QTESTIONN AIRE OF NOMINEE SESAN BIEKE NEII SON 
LNTTED STATES SENATE COMM! I TEE ON THE .11 DIC lARA 


Qucsnon "3 


Ackire'.s ijsi cu’rcn- -iihcc address and •cIaIM,.-;- -v. •'•mc i o 

omc K: FRANK Ml RPin H \Li, i)\ it ^ 1 K K 

1441 S7. W rOINF 
DFTROrr. MirilK. \^ 4,'A^-. 

i f-i.KPHOM- ; i3!3) 224-5:ni ni ;3I3) 324 'dnA 


M^ I \S I Fll\ sU \i ! \ \ M{\ \ IK J\ \\ \^ ■ . ) \ I MH! In ah.’ M \ f i K’ M i 

111 \{ ! !l iv } \( ru I \ ■ 




ib) a Niiinn'iar) anu ..'ilalionN \0' aih unn^" oi \ om s ili.; -a a,'l' ic'- ci 'cd o: '.arc lA.iiV ; v • . ve' 
appeal, ioecihcr m Ph a •'hor; 'Unin',a?A oi anP ei tain "is ',tv lix tpMiioii' ni ;ik' rev k w 'ne e-' a; 

Items 1 through 23 - -Sec qucstioiiiiiiirc dated Deceinher 10,21101 prcNioush sulunitted. 

24. I'niitkc/HiKli Miitiml Insiinnici’ CiniifHiny \ ( hrv^lfi Corporauon (( \ No. 225ll!3) I 
granted Mininiars disposition concluding that no genuine issue ul material tact existed as to the 
appllcabiliis of an indenudtx itnn ision to a eonstrnction c<Mm act. 1 lie ( ourt ot \p|H ais tmind. after 
j)n)\ iding ail possible intereiices in tavor ot the appellant, that a uuestion of lau existed .md i eiiiaiided 
\n appeal has been tiled uifh the Michigan Supreme ( ourt. See Kxliihif S-!. 


This supplemc-ni supersedes the supplemc: -'-ued March 4. a icusiv 

prox iUCAi to tlic Conimiiico 

Rcstatcil I’irst Suppicinem to Sciuite .)iiditiar% Conimiflec Qucstionnaii e 

Dale of Questionnaire - December 1 0. 2001 / Date of Restated First Stipplcnieiit - .lafiuar> 200.’ 

Nominee - Susan Bieke Neilson 
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25. ffesi V General Motors (CA No. 224408) 1 summarily dismissed Plaintiffs complaint 
which alleged: (a) Claim under Whistlehlouer Protection Act: (h) Race Discrimination Claim: (c) 
Michigan Civil Rights Act Claim (d) Assault and Battery Claim: and (e) Worker's Dlsabi!if> 
Compensation Act. The Court of Appeals affirmed my dismissal of all claims with the exception of the 
Claim under the Whistlcbkmer Protection Act finding that the causation requirement under the Act 
presented a question of fact foj- the jur\ . The Defendant has filed an appeal uith the Michigan Supreme 
Court. Sec fxhibir S-2- 


26. .lohn Doe v [mevican Miulical Pharmacies, inc. a/ul Shirley Black (CA No. 230239) in 
this case involving slander and intentional infliction of emotional distress, I granted defendant's motion 
for judgment notwithstanding the verdict. I found that an essenlial element of the multiple theories ol 
liability had not been established. Based upon a review of the recoiai. the appellate court c!isa«gree(! v\i{Ii 
m\ finding and reinsiated the award ot the jiiiv. ^ee Fxhibit ’'-3 

27. Payne v John Siruihcis. llO.. P ( . er ul {(. \ \<* 129452) 1 his case invoh ed a medical 
malpractice claim. 1 denied Defeiidani N nmiion lor a lU'-' u .0 and assessed mediation sanetinns 
against tlic Delemlaiu. 1 granied Deleiid.r"' .■.■/iioii foi' nmi ii<ur‘ as to om- clement ol lilt u.mi.igc'. 
awarded In the jiirv I v\as affirmed in all ' • sfieci*' other th m m% granting flie motion of remittitur, 
'see i \ h i! iH v. , 

2S. yboo/.seuo o - » • o, pm aitDO i< V 225KSO! 1 his c.ise was .! persona! 

injurv claim. Defendani appealed nn- l.ni.ii of hts nmuon ioi new trial, motion lor [iidgmeni 
notw ithsianding the el diet . motiuu ho .■,;•;!! nu} .uid ni'- ai .mt mg ot plaint ilfs motion fm assessment 
of costs and ationicv fees. IMaintiff appe.iii d :n\ reduction of damages for future economie damagts 
to present \ alue. I was affirmed m ail i espei «. \cepi in m> c. denial ion of the amount of atloriiev lees 
to bo awarded to IMaintiff. “see Cxhibn v 5 

29, Trent v Snhurhun \itthmu\ I 01 Re.iioo<tl Transportation e/ f// 1 l*ui)ljsiu'd ( \ 

No. 229253) in this ease ol lltsj !m|>i e-sum. I granted suimv.ars disposition in a case involving an 
automobile accident where the defendant was a transportation agency. The basis for m> ruling was 
that Plaintiff had not timelv eoniplied with a notice provision required by statute. .As discussed in tlie 
opinion, the iiilerplav among multiple statutes had not been previouslv addressed bv the appellate 
courts and the C’ourt of .Appeals came to a differefit conclusion than I did. 1 anticipate the case will he 
appealed to the .Michigan Supreme ( onrt. See fxhibit S- 6 . 

30. Mi Gee v City of Detroit {i A No. 225819) In this employment case. Plaintiff appealed mv 
ruling which denied him stalutorv work loss benefits and concluded that he was not entitled to interest 
at a rate of twelve percent. The defendant ;»p|)ealed mv denial ol file award of mediation sanctions 
against Plaintiff. I was affirmed as to mv interpretation of the statute as not providing additional work 
loss benefits and that plaintiff w as not entitled to Interest on the judgment at the rate ol tweb e percent. 
The appellate court found that an issue of tact exivted as to whether Plaintiff’s failure of a drug test was 
a justifiable reason for termination ot emplovmeni and reversed tor trial on that issue, f he appellate 
court also found that mv denial of mediation sanctions a'gainst the plaintiff was not correct. See Kxhibit 
S-7. 


Restated Fu st Supplement to Senate .ludici.i; \ ( onumttee (yiiestionnaire 

Date of Questionnaire - Detetiihci 10. 2001 Date <»f Restated First Supplement ^ Januars 7. 200.^ 
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!M J: \SE NOl i: TUA I items 24 AND 25 SET FORTH IN THE Ql ESTIONN AIRE DATED 
DE( EMBER 10, 200) PREMOl SLY SI BMITTED H W E BEEN RENEMBERED AS ITEMS 31 
AND 32 IN THIS SLEPLEMENT. THERE CONC ERN C ASES WHERE I W AS ORIGINALIA 
REVERSED IN TWO Pi BiTSHED COI RT OF APPEALS DECISIONS W HK H W ERE 
THEMSEIA ES REA FUSED BY THE MICHIGAN SI PREME COl RT: 

31. Mina v OV/uvy// ( published at 218 Mich A|>p 678) was nerenipforils rc>crscd b\ 
flic Sfij)ri'nK- ( uuM t(i all order ol 7 22 0". 

32. Robinson r C iiy oj Detroit (pubiishcMi at 225 Mid* App !4 ) w as i csersed h> the 
'^npreiiH- Conn ai 4()2 Mkh 430. 


Olfice. Political \cti\ ities atjd MTilialiojiN 


'll! H\\l BM - ‘Alii i- K1 M3 Kl- 

i t U i U)\ ( Oil‘ \K.\S i-OK .11 DH 1 M (R 1 It i IN VND 20(1:. VM) ! lU 

' \M|M, it \ ni v( IHBi-'D (N lai MKW E EOK ! ! M ^1K 1 1 ik \ '' ( t >! R I ( >1 VPPi M n 
!N \n Ki M'ONSliill MIES W r R1 ilXlllM) ! () PI RSON \1 ( VMPVR.N 

\Pi-l \R \ N( 1 s. i NDORnI \|I M 1M ! IO I] W s. \!’PRt)\ \I Oh ( \MP \ ](,N 
! , I N:K \ M Kl \M> ME1N(. OK AMPAK.n I IN \N( K REPOR I S AS REQI IRED iW 
1 \W 


Sources td liiconu 1 ■ m'iik-cs and ant. mi ts ol'all snconic iccciscu Pm me i’nc caienunr \ c:.i; 

r'UvCnnTi'h,' tv”” --i eu ,i!m.iP-nc' iccs. pim JonO' mieic'i eii!>, ivnk losaliic'' 
paienis. honovan.; oihcr items csvecdnvj 'ssoo l! \ou picter to do so i.omc.s ol ilic Imanciat 
JisclosLiie rcpi'M Inquired b> the Pthiv-s m CK'^crnment .\ci ol I07S. !r,a\ he substituted here 

SEE A i r ACHED EIN AN( 1 AE DISC EOSl RE FOR.M (EXHIBM S-S) 


Matcou'iM of N«'i W oi th 


SEE A El Ai IIED NI T WORTH STATEMENT (EXHIBIT S-Of 


\P.d 


Rcsralcd I n s! Suppleineiit to Semite Juclicia?\ Committee C^ucstioiinuire 

Date ol Questionnaire ' December 10. 2001 / Date of Restated First Supplement - .lamiarv 7. 2003 
Nominee ^ Su>.an BicUc NciUon 



100 


\FKII)A\1T 

i SI SAN Nhll sfj\ . being duK s\\ om. hereby slate that I ha^ e read and ^iened 

the ioregoiiig Restated Suppicine-t \<) 1 lo Questionnaire for Nominees Before the ( 'omi^etice on the 
Judiciaip ai'id liia.i titc inJornuiu-- ,■ eed 'dteiem i'. u> the Scn' .o niv kitow. iedee. eurrein aeeiirau- and 
eonnne;. 




Sl;RS( RiiU I) \Ni ) ' H'A. ; I !!•- ' ! ! I . ■ m| 1 \\| \in 


Neiison. Nona 


Restated I'irsl Supplement lo Sen.iie .Jodiei.n \ ( ommillee Qucstionnauc 

Date ol Questionnaire ' December 10. 2001 Date ot Restated First Supplement - Januars 7. 2003 
Nominee ' Susan Bieke ilson 



101 


03/11/02 MON 13:51 FAX 
j jgfv. 1/3000 I 


fjUNATXciAl. UlSCXOSURE REPORT 
NonunadoB lUport 


®002 

GovmmeniActe^ 197S, as amended 
(5 U.S.C. App. 4 , Sec. I0hil2) 


L Person Reportiae (Zmi name, first, middle tntiial) 

NEILSON, SUSAN B. 

2. Coarior Orgaaizaiiosi 

U.S. COURT OF APPERLS-ETH CIR. 

3, Date orRepart j 

11/09/2001 j 

4 . Tide (Article III fudges mdlcaie active or senior 

siatta: magistrate judges indicate 
full- or part-time) 

U.S. COURT OF APPEALS JUDGE 

5. Report Type (ebcek type) 

» k™,™™ n.,. 11/0./2001 

Inrtkl Arniua! Final 

6. Reporriiis Period 

01/01/2001 

10/31/2001 

7, Cbambers or Offtee Addreu 

1607 COLEMAH A. YOUNG MUN. CTR 

DETROIT, MICHIGAN 4S226 

J 

9. Oa the biuU brornatioD coDtaioed id tbi) Report and any 

raodillcattoiu pertainiBg tbereRt, tt n in ray opblon, in compliasce 
witt BppUcabic tawa and rTgalatioas. 



IMPORTANT NOTES: Theinst’VcAonsoeeowtptmyaigAlsfarmmtiSibtfoUawed. Compiets all parts, 
checking the IK)NE box fisT each ieaion^here you have no reportable mfiirmarieti. Signonihe last page. 


L POSmONS (Reporting Iruiividualottfy: uepp. 9-J3 qfinsinicimnsj 

, POSITION NAME OF ORGANIZATION / ENTITY 

' j NONE (Na r^xnlal^c posinoBS.) 

1 TROSTEE TRUST fl 

2 TRUSTEE TRUST 12 

3 GRANTOR OF TRUST TRUST »3 


BL AGREEMENTS (Pepont»g»>divuhalenly.iefpp.l4-l6ofln$mieiiara) 

DATE PARTIES AND TERMS 

□ NONE (No reportsWe apaanena) 

1 lO/Si/Ol PARTICIPANT - MICHIGAN JUDGES RETIROJENT SYSTEM {MO CONTROL) 


PARTICIPANT ■ STATE OF MICHIGAN 401K PLAN (ASSETS REPORTED IN SECTION VIIJ 
PARTICIPANT - «ATNE COUNTY EMPLOYEES RETIREMENT SYSTEM (NO COHTROL) 


m. NON-INVESTMENT INCOME (^porting Indtetdtiol and see pp. J7-24 pflnstntclicns.) 

DATE SOURCE AND TYPE 

NONE (No reponable iKin>)iivBSTOest inconie.) 


□ 


1 1999 


1999 JUDICIAL SALARY 


GROSS INCOME 

(j'auR, not spouse's) 


2000 JUDICIAL SALARY 


10/31/01 2001 JUDICIAL SALARY THROUGH 10/31/2001 


d 2000 


SPOUSE'S 2000 INCOME ruOK UW PRACTICE 
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03/11/02 MON 13:51 FAX . _ 

FINANCIAL DISCLOSURE REPORT | sosm b. 

SECTION HEADING. (IncUotejwt of report) 

Information continued from Parts I through VI, inclusive. 

PART 3. NON-INVESTMENT INCOME fcont'd.) 

Line Date Source and Type 


5 10/31/01 SPOUSE'S 2001 INCOME FRC« LAW PRACTICE 


LMlSUlKqiOn 

11/09/2001 


Gross Income 
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03/11/02 MON 13:51 FAX 

ntVANCIAU DISCLOSURE REPORT | neilsoh. 


SUSAN B. 


IV. REIMBURSEMENTS — tramportatiou, lodging, food, entertuament 

/Include] those to spouse and dependent children. See pp. 2S‘28 oflnstructtonsj 




SOURCE 

NONE (No such reportable rcimbursCTfwns.) 


EXEMPT 


DESCRIPTION 


2 


5 

€ 


V. GIFTS 

/Includes those to spouse and dependent ehlldren. Seepp 29-32 o/tneiructlons ) 


\ 1 NONE 

1 


SOURCE 

(No aich icpwTBble gifts ) 


DESCRIPTION 


EXEMPT 


2 


value 


3 


VL LIABILITIES 

(Includes those pfspeuse and dtpendsnlehltdren. Seepp 33-35 o/lnstniciloiaj 

j ""x I none (No reportaS liabilities,) 

1 

2 


DESCRIPTION 


3 


VALUE CODE* 


5 

g 


‘VALCCW5ES:J-<lS.OOOorless K=S15.001450,000 L=S50.(HH loS 100.000 M“S 100,001 .*250,000 N=S250.001-SS00.000 

0-SStK).00l4!, 000,000 Fi=*1.000,00l-S5.fl00.000 P2=$5.000.00I425,000.000 P3=*2s,000,001-Ss0,000,000 P4=I50.000,001 ornwc 



104 


03/11/02 MON 13:51 FAX . .. 

flNANCUL DISCLOSURE REPORT I «• 

Va Page 1 INVESTMENTS and TRUSTS- income, value, transactSons 


®005 


(Inchtdei tfKjst qf spouse and 

depetident chlldrert Seepp.36-d4ofJnsiruetionsJ 


Description of Assets 
(including mist sasees) 

1 

!b. i 

Incone during 

Teportiflg period 

[h; 

Grate vstue 
uesdof 
,rcparnn8 
poiod 

D. 

TnnaserioDS during irportiog period 


1 

m 

(1) 

Value 

Code 

(J-P) 

m 

Vahie 

Atednd 

Code 

(Q-W) 

(1) 

(e.g . buy, 
sdlpenisl 

1 ale. merger, 

1 rodenyxiffit) 

Ifixnexfimpt&tiinditclostire | 

f iijce “(X) " ajter each assel 

exempijrom prior disclosure. ! 

'code 

(A-H) 

(eg, 

'drv^end, 

real or 
imercsi) 

(2) 

Date; 

Momh- 

Dsy 

(3) 

Value 

Code 

(J-P) 

(A) 

Cain 

Code 

(A-H) 

(5) i 

Identity of 

buyer/aeller 

(if private 

tmuactioa) 

j NONE (No reponaWe incomc.sssets, or ' 
1 transsetions.) 





1 





1 TROST #1 










2 —OTTAWA FINANCIAl, COMWON STK 

A 

1 Dividend 



EXEMPT 





3 — ilORGAH STANLEY HONEY MKT 

A 

1 Dividend 

J 

T 

EXEMPT 





4 —PORADYN FILTERS TECH INC 

1 

Hone 

U 

T 

EXEMPT 

! 




5 —CISCO SYSTEMS 


None 

J 1 

T 

EXEMPT 



! * 

i 


6 — SIRIOS SATELLITE 


iNone 

J 

T 

EXEMPT ! 


' i 



1 ^ --WALT niSNEY 

A 

Dividend 

J 

T 

EXEMPT i 





8 WORLDCOM 


Hone 

J 

T 

EXEMPT 





9 —SI DIAMOND TECKSOLOGY 1 


None 




1 




:,D -''MARRIOTT TIMESHARX INTEW':ST i 

A 1 

None 

K 

N 

EXEMPT ' 




1 

n —CITIGROUP 

L 1 

Dividend 

J 

T 

EXEMPT 





12 --GENERAL ELECTRIC 

A 

Dividend ' 

J 

T 1 

EXEMPT 




! 

! 

] 3 TRDST K2 

A j 








1 

1« --OTTAWA FINANCIAL 

! j 

Dividend 



EXEMPT 




1 

IS —MORGAN STANLEY MONEY MARKET 

7 

Dividend 

J 

T 

EXEMPT 





1€ —LOW 5 EQUITY TRUST i 

i 

A ! 

Dividend 



EXEMPT 





n — HA9COTECH STOCK 


Dividend 

1 


EXEMPT 






I Inc/Gaiii Codes; A=Sl,000wlcss B^l.00142^0 C^SI^OI-W.CIOO I>=S5,OOl-SI5,tJ00 E"S1S.OCI14:50,000 

(Col.Bl,D4) F=$S0.001-SIOO,000 O-SIOO.00141, 000,000 Hl-Sl.OOO.OOl-Sj.OOO.OOO >C==S5.000.001 ornwre 


ZVsiCodes: J-SJ 5.000 or less K=S15,00!450.000 L«j50.0014l00.000 M-Sl00.001-S250.000 N«=S250.0Ql-$SOO.OOO 

(Col,Cl.D3) 0=5500.00141.000,000 F1=S1,000,00!45.000,000 F2=55.000.00I42S, 000.000 P3-S2S.000.0014SO.000.000 P4-S50.000,001 ortnore 

3 VaJ MO] Codes: Q^Ap^fsal RKToRfial csateoflly) 5<>-Aa»casinen T=Cash/M8rkCT i 

(Col C2) U”Book Value V=Oiher W-Bstiinsad i 
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03/11/02 MON 13:52 FAX 

FlNANCIAt PISCU3SURE REPORT b. 

vn. Page 2 INVESTMENTS aad TRUSTS- income, value, trafisactions 


^i!008 

j 11/05/2001 I 

(Inchidts those c(f spouse and 

dependent ehiltietn. Sts ^.3d-54 of Instructions.) 


A. 

Description of Assets 
(ioduding onsi assets) 

Place “(X) " after each asset 
exempt from prior disclosure. 

6. 

Income during 
tepwting period 

C. 

Grw value 

St end of 
reponaig 
period 

o. 

Transactions during reporting period 

«) 

Amount 

Code 

(A-H) 

(2) 

Type 

(e-R- 

dividend, 

reoier 

iaMieat) 

0) 

Value 

Code 

(14) 

sll^l 

U) 

sdi. pamal 
sale, metf CT. 
redonpdon) 

If Doi cKonpi from diKlosure 

(2) 

Date; 

Mon&- 

Day 

(3) 

Value 

Code 

(J-P) 

(«) 

Gaia 

Code 

(A-H) 

<5) 

Idestity of 
buycr/sciler 
(if private 
traasactiot)) 

1 NONE (No reportable inconwASses. or 

1 inmsadions.) 










18 — CISCO SYSTEMS 


None 

J 

T 

EXEMPT 





19 — E DIGITAL CORPORATION 


B=n. 

3 

T 

EXEMPT 





20 — KPAFT FOODS 


None 



EXEMPT 





2i — LIFECORP BICWEDICAL 


None 

J 

T 

EXEMPT 





22 --PORADYW FILTERS TECH. 


None 

J 

T 

EXEMPT 





23 —SIRIUS SATELLITE 


None 

J 

T 

EXEMPT 





24 —TEXAS BIOTECHNOLOGY 


None 

J 

T 

EXEMPT 





25 —PPIZER, IHC 

A 

Dlviderta 

J 

t 

EXEMPT 





26 TROST #3 










27 — MASCOTECH 

A 

Dividend 

1 


EXEMPT 





26 —MORGAN STANLEY OEAN WITTER 

A 

Dividend 

J 

T 

EXEMPT 





29 --CISCO SYSTEMS 


None 

J 

T 

EXEMPT 





30 --E DIGITAL CORPORATION 


None 

J 

T 

EXEMPT 





31 —LIFECORP BIOMEDICAL 


None 

J 

T 

EXEMPT 





32 — PORAOYN FILTER TECH. 


None 

J 

T 

EXEMPT 





33 —SIRIUS SATELLITE 


None 

J 

T 

EXEMPT 





34 --TEXAS BIOTECKKOLOGY 


None 

3 

T 

EXEMPT 






; 1 lac/GaiftCoaes:A=Sl.000orleS5 8=51,00142^00 C“S2.50I-$5.O00 D=S5.005-SIS,000 E-SIS,001450,000 

i (CoI,BI.D4) F=550.00i-$100,000 <5=5100,00145.000.000 Hl-$l,000.0014s.000.000 H2=S5,000,001 ormore 


2ValCodes; J-SlS.OOQorless K=435/»I-M0,000 L=$50.0014100.000 M-sVoo,W^O,000 N^7sO,OOl4SOO.Obb 

(Col-Cl,D3) 0-5500.00141.000,000 Pl=41.000.00l45.000,c00 P2=S5,000.00142S.<KW.OOO P3-525.000.0014SO.000.000 P<=S50.000,003 ^moK 

3 Val Mth Codes: Q-Apjmusal R.=Con (ml escwc oriy) S-AssesaiKDf ~ 

(Col. C2) U=BoQk Value V=OlbeT U'-EnimiKd 
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03/11/02 MON 13:52 FAX 

mANClAi DISCLOSURE REPORT I sosM b. 

vn. Page 3 INVESTMENTS and TRUSTS— income, value, traasactions 


I 11/09/2001 

(Inelvdes ihc>j(r of ipoust md 
dependent cMl^tn. See pp.36-S4 t^lnslmctionsj 



A. 

Dc»ip6on of Assets 
(induding mist assets) 

Place "(y)" qfier each asset 
exempt from prior disclosure. 

B. 

IncDtnedur^ 
repomog period 

C. 

Gross valoe 
at end of 
letming 
period 

D. 

Traasacnons during rspottiag period 

(1) 

Ameuat 

Code 

(A-H) 

(2) 

Type 
(e.gn 
dividod. 
rest or 
imatat) 

(I) 

Value 

Code 

(J-P) 

sllll 

<i) 

Type 
(tf.. buy, 
sell, partial 
sate, merger, 
redampoon) 

IfDotacaopi&om disclosure | 

(2) 

Date; 

MontJv- 

Day 

(3) 

Value 

Code 

(J-P) 

(4) 

Gain 

Code 

(A-H) 

(5) 

Idcniity of 
buyef/seUcr 
(ifprivas 
transact) 

] NONE CNo rcponable acfiinie,assels, or 
j tranaacrions.) 










35 CREATIVE CAMPAIGN CONCEPTS 

D 

Distribuc 

ion 

J 

n 

EXEMPT 





36 RSM. ESTATE EEC »1 

B 

Diatribuc 

K 

H 

EXEMPT 





37 REAL ESTATE LLC #2 

B 

Distribut 

iert 

3 

n 

EXEMPT 

, 




38 SPOUSE LAW PRACTICE P.C. 


Hone 

M 

n 

EXEMPT 





39 GRANOfATHER TRUST 


Distribut 

ion 

J 

T 

EXEMPT 





40 BANK ONE, K-A. 

A 

Znte:r«st 

3 

T 

EXEMPT 





41 HtJNTlNSTON BANKS - MICHIGAN 

c 

Interest 

L 

T 

EXEMPT 





42 IRA «; 










43 --MORGAN STANLEY MONEY MASRET 

A 

Dividend 

J 

T 

EXEMPT 





44 --AES CORP 


None 

3 

T 

EXEMPT 





45 --CITIGROUP 

A 

Divi dend 

J 

T 

EXEMPT 





4 6 — GDIDANT CORP 


Norte 

J 

T 

EXEMPT 





47 --JMMONEK COSP 


None 

J 

T 

EXBJPT 





48 —INTEL CORP 

.... ...J 

A 

Dividend 

J 

T 

EXEMPT 





49 — JABIL CTRCUIT 


None 

J 

T 

EXEMPT 





50 — KRAFT POODS 

A 

Dividend 

J 

T 

EXEMPT 





51 — ORACLE CORP 



None 

J 

T 

EXEMPT 





- .. . 


llDoCBin Codes; A«S1.000« less B»S1,00142.SOO OS2,$01-JS.OOO D“S5.001-j:i5,000 E-J15.001450,000 

(CoJ Bl.IM) F-S50,00!-S100,000 G-S100.00)-Si, 000,000 HJ»Sl,000.00>-S5,000.000 H2-SS,«)0.001 or mere 


ZV&ICodes J==Sl5.000orless K,=S15.001-SSO,000 L®S50.001>S100.000 M=$J00.001-$250,I»0 N=S250, 001-5500,000 

(ColCl.Dl) 05500.001-$!, 000.000 Pl=$l,000,00i.55,0001»0 P2=$si)00,00l-ns.000,0<» P3=S2S.OOQ, 001-550.000,000 1*4=550.000,001 nr more 

3 Val Milt Codes Q= Appraisal R°Cos( (re^ estate cady) $=Assesanenl T'^^ask/MoiXei 

(Col. C2) l>>&oolc Value VOOkt W^EnunJEd 
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03/11/02 MON 13:52 FAX . 

FIMaNCIAI. disclosure HEPORT |”™-soii, susmi b. 

vn. Page 4 INVESTMENTS and TRUSTS- income, valtie^ transactions 


iL«icoiKq«n 

11/09/2001 

(Inelud«t those of spouse and 

dependent cMIdnn. Seepp. 36-54 of Jnstrucllons.) 


®008 


A- 

Descrijidon of Assets 
(inciuding trust ftsssB) 

Place ’(^“qfler tachasstt 
exempt fivm prior disclosure. 

B. 

InrosK during 
reponiog poiod 

C. 

Gnss value 
tteadt^ 
icpostisg 
period 

D. 

Tranfiicdoas duiing reporting poiod 

(1) 

Aroouol 

Code 

(A-K) 

(2) 

Type 

(e-g, 

drvideBd, 

reBtor 

soteren) 

(1) 

Value 

Code 

(J-» 

(2) 

Value 

Method 

Code 

(Q-Wl 

(11 

Type 
(feg., buy. 
sell, padia} 
tak, merger. 
ledcmpitoD) 

If IKK exempt fhm disclonire 

(2) 

Date: 

Month- 

Day 

<3) 

Value 

Code 

(J-P) 

(4) 

Gain 

Code 

(A-H) 

(5) 

Identity of 
boyer/Mllcr 
(if private 
tmuaoioQ) 

1 NON^ (Ko leportsble inc«nc.iLSsoc!, or 

1 transactions.} 










52 — -PRODENTIAL VAIUE FtJKD A 

A 

Dividend 

R 

T 

EXEMPT 





53 — AIM AGGStESSIVE GROWTH FD A 

A 

Dividend 

K 

T 

EXEMPT 





54 — PR0DENTIA3. 20/20 FOCUSED A 

A 

Dividend 

K 

T 

EXEMPT 





55 —STRATEGIC PRTNS SPCL M/M/B 

A 

Dividend 

3 

I 

T 

EXEMPT 





56 — -DNXT VK FOCaS PORTFOLIO 22A 


Dividend 


T 

EXEMPT 





57 IRA #2 










i se -- -MORSAM STANLEY MON&T MAFIKET 

A 

Dividend 

J 

T 

EXEMPT 





59 — PURADW FILTER TECH 


None 

J 

T 

EXEMPT 





60 -'-SIRIUS SATELLITE 


None 

J 

T 

EXEMPT 





61 IRA *3 










i 62 —MORGAN STANLEY HORSY MARKET 

A 

Dividend 

J 

r 

EXEMPT 





63 —CISCO SYSTEMS 


Hone 

J 

T 

EXEMPT 





€4 — JABIL CIRCUIT 


None 

3 

T 

EXEMPT 






65 — LIFECORP BIQMECTCAL 


None 

J 

T 

EXEMPT 





66 — TSL HOLDINGS 


None 

J 

T 

EXEMPT 





67 —PRUDENTIAL UENISON GI«3WTH 

A 

Dividend 

J 

T 

EXEMPT 





60 STATE OF MICHIGAN 401X PLAN 




T 

.... . L-. . 






UDcAjain Codes: A-$t.OOO or less B=S1.001-«2^00 012,501-45,000 D=S5,00!-S1S,000 E-S!3.00l-SSO,000 

(Col-Bl.IM) F-$50, 001-5100,000 O“$]00, 001-41, 000,000 Hl-Sl.000.00l-S5.c00.000 H2=S5.000,001 w more 


IVnlCodcs J=S15,000orl«g K*415,001450.000 L'=$50.0014100,000 M-S 100.00 1 4250,000 N*42s0.00l-S500.000 

(Co!.Cl,D3) 04500,001-41,000,000 Pl=$1.000.001-S5.000,000 P2=SS.000.001-S25,000,000 P3=-S25.000.Q01-S50.000,000 P4=$SO.OOO,001 ormore 

3 Val Mdi Codes: Q-Appniad R-Co5i eaau S-Asussimt T>==Oish/MBTkei 

(Col. C2) 0=Book Vtlue VOihor W-E*timidEd 
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03/11/02 MON 13:52 FAX 

j iMwnouircnuuKcpwune i uaicoiiu^^ 

WANCIAL DlSCtOSURE REPORT sosMi a. | X 1 / 09 / 20 Q 1 

(Includes those of spouse and 

VTl. Page 5 INVESTMENTS aod TRUSTS- iocome, value, tnesactiotts dajmndttd children. Seepp.H-Uofinstructiona.i 


®009 


A. 

Descfipnon of Ass«s 
(cacludisg trua assm) 

Place "(^"e^tr each asset 
exempt f^om prior disclosure. 

B. 

iDcomedvriog 
rc 70 tTU\g peno<j 

C 

Cfoss value 
Bteviof 
p^orting 
p«jiod 

D. 

Tnmactions during reponisg poiod 

(1) 

Aiochuh 

Code 

(A-H) 

P) 

Type 

dlvldeod. 

Tnaor 

iauRa} 

(J> 

Value 

Code 

a-F) 

(2) 

Value 

Meftod 

Code 

(Q-W) 

(1) 

Type 
(«.g,lwy. 
seU, partial 
tale, merBer, 
tedempdoB) 

ITdoi exempi Somdisdosure 

Q) 

Date: 

Mcniib* 

Day 

0) 

Value 

Code 

CJ>P) 

(4) 

Cain 

Code 

(A-H) 

(5) 

Identic of 
biiycr/selier 
(if private 
transactim) 

1 NONE (No reportable incomc.assct5, or 
j HMsactiona ) 










69 —DODGE & COX FOND 

A 

Dividend 

L 


EXEMPT 





■70 —FIDELITY BAGELLEN 

A 

Dividend 

K 

T 

EXEMPT 





1'3 — POTWCTM VOYAGER 

A 

Dividend 

K 

T 

EXEMPT 





72 — DREYftlS EtffiRGING LEADF.RS 

A 

Dividend 

K 

T 

EXEMPT 





73 •— S 4 P MIDCAP 

A 

Dividend 

C 

T 

EXEMPT 















75 










7S 











77 










76 










79 








— 


SO 








e: 

_] 










6. 










63 










e« 










es 











1 Inc/Gain Codes: A^S 1,000 or less 
(Col BI.IM) F-S50,001-S»00,000 

B*=S1.00M2,500 

G=5 1 00.001-S 1 .000.000 

0=52,50145.000 

m=$j.ooo.ooi45.ooo.ooo 

D-S5.00141S.000 E=S15.00|.SSO.OOO 

H2-$5.000.001 OS more 

2VaICodes: J-JI5.000 or less 

(Col-C!.D3) 05500,00 5 -SI. 000,000 

K=5is.001-$50.eo0 L=ts0,00j-$>00.000 M=S1 00,00 1-S250.000 N=s250,001-ss00,000 

Pl=$}.CMJO.OOl-S5,000,000 P2=SS1)00.001^5.000.000 P3=$25.000.001-S50.000.000 P4=SSO,000,001 or more 

3 Val M* Codes; Q^i^spnisai 
(Col. C2) U=Book Value 

RvCost (real estate only) 
V-Oiher 

S^AascasmEm 

w^Estanted 

T-Cadi/MaiVeS 
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03/11/02 MON 13:53 FAX 

FINANCIAL DISCLOSURE REPORT 


neme oz i-cncn ivcporoas 
NEXLSOH, SQSjOI B. 


vin. additional INFORMATION OK EXPLANATIONS. 

IJndicale pari pf report} 

HONE 


11/09/2D01 I 


03/11/02 MON 13:53 FAX 

FINANCIAL DISCLOSURE REPORT 


KaneoftHrsoa ttepaniDe 

_0O11 

»£1LS0», SOSAll B. 

j ll/OS/ZQOl 1 


DC. CERXmCATION 


I certify that all the inforroation given abova (ioclodlng infociMtion pertaining to my spouse ana minor or 
dependent children, if any) ia accurate, true, and coqilate to the beat of ley knowledge end belief, and chat any 
information not reported was withheld because It net applicable atacutory provisions permitting non-disclosure. 

I further certify that earned income from outside es^loyment and honoraria and the acceptance of gifts which 
have been reported are In compliance with the pxovislona of 5 tl.S.C. app. 4, section 501 et. aeq.. S U.S.C. '7353 
and Judicial Conference regulations. 


Signature 




Date 



note: 


any individual who knowingly and wilfully falsifies ox fails to file this report 
may be subject to civil and criminal sanctions (S O.S.C. Xpp. 4, Section 104). 


FILING INSTRUCTIONS 

Mail origioal and tfarec additional copies to: 

Committee oo Financial Ksclosure 
Administrative Office of (be United States Courts 
One Columbus Circle, N.E- 
Suite 2-301 

Washington, D.C. 20544 
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JEFFREY T. AND SUSAN B. NEILSON 
STATEMENT OF NET WORTH @ 10/31/01 

ASSETS A/C #1 A/C #2 

A/C #3 

@012 

Total 

Cash on hand and in banks 

13000 

0 

70000 

83000 

U.S. Government Securities 

0 

0 

0 

0 

Listed Securities (See Note 1 ) 

21000 

0 

0 

21000 

Unlisted Securities (See Note 2) 

0 

171 

0 

171 

Accounts and Notes Receivable 

0 

0 

0 

0 

Real Estate Owned (See Note 3) 

45000 


550000 

595000 

Rea! Estate Mortgages Receivable 

0 

0 

0 

0 

Autos and other personal property 

75000 

25000 

75000 

175000 

Cash Value - life insurance 

10800 

Note 4 

0 

10800 

Other Assets (itemize): 

Lipson Neilson LLC (real estate investment) 

0 

8000 

0 

8000 

Bajemast Associates LLC (real estate investment) 

Q 

12000 

0 

12000 

Coin Collections 

0 

10000 

0 

10000 

Combined Profit Sharing & 401K Acxount (vested) 

0 

350000 

0 

350000 

401 K Account (vested) 

168000 

0 

0 

168000 

Individual Retirement Account 

140000 

20000 

0 

160000 

Pension Benefits * See Note 5 

60000 

0 

0 

60000 

Children's Trust Account - See Note 6 

0 

0 

0 

0 

TOTAL ASSETS 

532800 

425171 

695000 

1652971 

LIABILITIES 

Notes payable to banks - secured 

0 

0 

0 

0 

Notes payable to banks • unsecured 

0 

0 

0 

0 

Notes payable to relatives 

0 

-20000 

0 

-20000 

Accounts and bills due 

0 

0 

0 

0 

Unpaid income tax 

0 

0 

0 

0 

Other unpaid Income and Interest 

0 

0 

0 

0 

Real estate mortgages payable 

Principe! residence 

0 

0 

-128000 

0 

-128000 

Chattel mortgages and other liens payable 

0 

0 

0 

0 

Other debts 

0 

0 

0 

0 

TOTAL LIABILITIES 

0 

-20000 

-128000 

-148000 

NET WORTH 

532800 

405171 

567000 

1504971 


CONTINGENT LIABILITIES 

As endorser, comaker or guarantor 

none 

Note 7 

none 


On leases or contracts 

none 

none 

none 


Legal Claims 

none 

none 

none 


Provision for Federal Income Tax 

none 

none 

none 

all taxes withheld 

Other Special Debt 

none 

none 

none 


GENERAL INFORMATION 

Are any assets pledged? 

no 

no 

no 


Are you defendant in any suits or legal actions? 

no 

no 

no 


Have you ever taken bankruptcy? 

no 

no 

no 



Senate Judiciary Committee Questionnaire / Submitted by Susan Biake Neilson / November 9, 2001 



Ill 


03/11/02 MON 13:53 FAX 


?1013 


NOTES TO FINANCIAL STATEMENT OF JEFFREY T. AND SUSAN B. NEILSON 

Note 1 Listed securtities owned by a revocable trust agreement established by Susan B, Neilson are; 


Cisco 

400 shs 

Citigroup 

100 shs 

Puradyn Filter Tech , 1 QQO shs 

Sirus Satellite 2000 shs 

GE 

100 shs 

Disney 

WorldCom 

100 shs 

156 shs 

Loan A/C 

-5400 


Note 2 The amount set forth of $171.00 represents the cost basis of such shares which is less than fair mark©! 
value. The transfer of such shares has been restricted under a buy-sell agreement with the other 
shareholders of the corporation. 

Note 3 Rea! estate owned consists of the principal residence of Jeffrey and Susan Neilson (owned jointly) 
with an estimated fair market vaiuo of $550,000. In addition, Susan Neilson owns three weeks at 
the Marriott Desert Springs timeshare. Each week has been valued at $15,000 each. 

Note 4 Jeffrey T. Neilson is the insured under a policy which has a cash surrender value. However, the 
cash surrender value is subject to the terms of a split dollar agreement with his employer. 
Consequently, no cash surrender value is being reported. 

Note 5 As reported elsewhere in the questionaire, Susan Neilson is entitled to a pension benefit from the 
State of Michigan and the County of Wayne. The amount of the benefit is more fully described 
elsewhere. The amount set forth represents the amount paid by Susan Neilson in connection 
with her participation in (his retirement program and interest thereon. 

Note 6 Jeffrey Neilson and Susan Neilson have established educational trusts for the benefit of their two 
children. The trust assets of approximately $13,000 and $10,000 do not constitute the property 
of either Jeffrey or Susan Neilson, 

Note 7 Jeftrey T. Neilson has. in connection with his fellow shareholders of his professional corporation, 
guaranteed certain corporate indebtedness to Standard Federal Bank. He is iiable for a maximum 
of 20% of a long term note with an outstanding balance of $282,000.00 as well as the balance of a 
line of credit which presently has no outstanding balance. Current accounts receivable and 
work in process are more than sufficient to satisfy such indebtedness. He has also guaranteed, 
along with the other owners, the underlying mortgage obligations associated with the real estate 
limited liability companies. The fair market value of the real estate is more than sufficient to satisfy 
the mortgage obligation. 


Senate Judiciary Committee Questionnaire / Submitted by Susan Bieke Neilson / November 9, 2001 
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Chairman Hatch. Well, we are grateful to have you here. I will 
put into the record a letter that I have received from Senators 
Levin and Stabenow, or Senator Levin in this particular case, and 
keep the record open for Senator Stabenow if she cares to submit 
a letter or any other statement for the record. 

As you know, we have had a very difficult time here because of 
a mix-up caused by both sides in many respects that did not allow 
two of the Clinton judges to take their seats. In the process, the 
Democrats basically said we are not going to allow any Repub- 
licans, even though this circuit is in real dire straits and does need 
judges. 

I have been trying to work that out. I offered yesterday to the 
distinguished Senators from Michigan to try and get two additional 
judges, a circuit and a district court judge, in the judgeship bill 
that should come over from the House if they would allow an up- 
and-down vote for the four nominees. They could argue against any 
one of you. They could make whatever case they wanted to against 
Judge Saad in this particular case that they are opposed to. I don’t 
think they are opposed to the other three circuit judges, except for 
this situation — I am trying to resolve it — and the two district court 
judges. For that, we would put one of the two who did not make 
it. Democrats, on a district court seat if we could get those two 
seats done; in other words, the House would pass a bill with those 
two seats, and one would take a district court and the other would 
take a circuit court of appeals. It would be up to the White House 
to make that determination which one would get which seat. But 
that would mean votes up and down for all eight of the judgeship 
nominees. It would help Michigan, help the circuit court of appeals 
in grand ways to be able to get this done. 

I have been told by the Senators that they would not allow a vote 
up or down on Judge Saad, for whatever reasons, that I am sure 
are sincere reasons on their part. And I am not sure they would 
allow votes up and down on the others, but we are going to proceed 
anyway. If they do not agree to that, then I am not going to ar^e 
for two extra seats for Michigan, and whoever wins the election 
will have the privilege of putting these people through unless we 
can, between now and the election, find a way to put the four of 
you through and the two district court nominees through, because 
I presume that you should have an easy time going through with 
a well-qualified rating from the American Bar Association, the 
highest rating they can possibly give, with absolutely stunning rec- 
ommendations from Democrats and Republicans in the State for 
really all four of you who are nominated for the circuit court of ap- 
peals, and because of the tremendous abilities that you have. 

I think it is a shame that we are in this mess because I think 
Michigan suffers, I think the country suffers; certainly the Sixth 
Circuit Court of Appeals is suffering; but most of all, the litigants 
and the people who want justice in the courts are suffering because 
that court simply cannot do its job as well or as expeditiously as 
it should be done. 

So your nomination here is very important. And as you can see, 
we have little piques on the Committee, and they are cheap little 
piques, it seems to me — p-i-q-u-e-s, I guess I spelled that right — 
over nothing, when we ought to be — when we see fine people like 
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yourself, we ought to be doing everything we can to make sure that 
you folks are given the privilege of serving. And that is regardless 
of party, and I have always tried to do that. And so I particularly 
resent the implication that while I am Chairman, we are not trying 
to do what I have always tried to do I helping the Democrats when 
they have been in charge accomplish what they would like to ac- 
complish for their particular Presidents. 

But let me ask you a few questions. Judge Neilson. I hope that 
explains it a little bit. 

Judge Neilson. Yes. 

Chairman Hatch. I could get this done. I think the House is 
bringing up that bill tomorrow or the next day. I could have those 
two judgeships, I believe, in the House and then it would have to 
come over here because there are additions to our judgeship bill. 
It would have to come over here and be passed by the Senate. I 
would hope that if we did that, the Democrats not only would allow 
it to be passed by the Senate, because many Democrats are getting 
judges in that bill. We have been very fair in the bill. But not only 
that, we would be able to resolve a lot of problems with that bill. 
And if we could do that, then we would have votes up and down 
for all four Republican nominees or President Bush nominees to 
the circuit court. We would have votes up and down for the two dis- 
trict court nominees, and I do not think there are any objections 
to them either. And we would have votes up and down, and I would 
recommend positive votes up and down for the two Clinton nomi- 
nees in the fourth year of the Bush administration. 

Now, that is how far I have tried to lean over backwards to try 
and resolve this problem for our Senators from Michigan. And I do 
not think they will go for that because they do not want Judge 
Saad to be able to serve on the circuit court of appeals. I think they 
are tremendously mistaken in that, and I think it is not the right 
thing for them to do. But I cannot — you know, they are both good 
people, and they have their own thoughts on this matter, and I just 
want the record to be straight so that everybody understands I am 
doing my very best to try and resolve this problem. 

But be that as it may, if we do not have those two judges added 
and there is any way we can get the four of you votes up and down, 
I am going to do it before the end of this year. And if not — and I 
hope with all my heart President Bush is re-elected — then we are 
certainly going to put you four up and pass you through in the 
next — 

Judge Neilson. Well, on behalf of myself and all the nominees, 
Mr. Chairman, we thank you for your efforts. 

Chairman Hatch. Judge Neilson, as a Third Judicial Circuit 
Court Judge, you do have a firsthand knowledge on how our judi- 
cial system works. Everybody says that. 

Now, how have these experiences shaped your views on the prop- 
er role of a Federal judge within our political system? 

Judge Neilson. A trial judge in Michigan sees a broad variety 
of cases. I think that being a trial judge assists you in looking at 
the law and in determining what law applies. You see that in such 
a broad variety of context on the trial bench. 

Chairman Hatch. What would you say has been your most chal- 
lenging case on your current court, and could you please tell us on 
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the Committee how you address that challenge and what lessons 
you learned from it? 

Judge Neilson. Mr. Chairman, it is hard to think of the most 
challenging case. It probably depends on what day you ask me. 
They all present somewhat of a challenge. I think that some simple 
cases become very complex in the middle of trial. I think that 
lengthy trials are challenging because you want to make sure that 
everyone’s rights are preserved, and it is difficult when you have 
a lengthy trial. I cannot really make any generalizations. I could 
not say to you products liability cases are the hardest or medical 
malpractice, those are the most complex, because I have had some 
very interesting cases that some people would consider stem from 
very mundane facts. 

Chairman Hatch. That is great. Your ability to constructively 
interact with your fellow judges on the Sixth Circuit will be, as far 
as I can see, an important element of your work. Could you speak 
for the moment about the role and significance of collegiality on the 
bench, and please indicate how you would intend to contribute to 
collegiality once you join the Federal bench? 

Judge Neilson. I believe that a judge has a duty to set an exam- 
ple of politeness, or listening to what colleagues have to say. This 
does not mean that in any way you should change your true values 
and true opinions for the sake of congeniality. But there is no ex- 
cuse for a judge not to be polite and respectful to her colleagues. 

Chairman Hatch. I note that you have done a great deal of work 
with the Soroptimist International of Grosse Pointe, which is the 
local branch of an international organization devoted to improving 
the lives of women and children. Could you tell the Committee 
about that experience and how that prepares you to be a judge? 

Judge Neilson. Well, Soroptimist International is a service orga- 
nization which attempts to better the lives of women and children. 
Our local chapter focuses mostly on domestic violence shelters and 
assisting them in providing for the women and children who come 
there. There are many domestic violence shelters that do not allow 
children to come with the mothers, or there is no facilities for the 
children, and we attempt to fill that gap. 

Chairman Hatch. I really appreciate that because every year I 
hold a charitable golf tournament to raise money basically for 
women in jeopardy programs or domestic violence programs or bat- 
tered women programs, and this year we were able to contribute 
to some 37 different programs in Utah, without which, without that 
money they probably would not be able to function anywhere near, 
but some of them are trying to do what you have been trying to 
do. I appreciate your work in that area. 

If there were no controlling precedent dispositively concluding an 
issue with which you were presented, to what sources would you 
turn for persuasive authority? 

Judge Neilson. Well, Senator, the first place a judge looks, as- 
suming a statute is involved, is the plain language of the statute, 
and often even when there is no case authority under the statute 
the language of the statute is clear and the judge can rule based 
on the language of the statute. Legislative history can be helpful. 
I like to use the word “helpful” not “persuasive” because the judge 
has to again look at the plain language of the statute, and if it — 
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if the legislative history seems to say something different than the 
plain language, I believe that the plain language is controlling. 

Chairman Hatch. And if you do not have a statute, what would 
you turn to? 

Judge Neilson. You mean if the decision is based simply on case 
law? 

Chairman Hatch. If you were on the Sixth Circuit Court of Ap- 
peals, yes. 

Judge Neilson. There are certainly cases of first impression. 
Sometimes I look at cases from other jurisdictions. Again, I would 
call them helpful because every State is different, but there are cer- 
tain general principles of law that apply in most cases, and I apply 
them. 

Chairman Hatch. As a Circuit Judge you would be looking to the 
Supreme Court, I take it, for finding precedent. 

Judge Neilson. Oh, of course. 

Chairman Hatch. That goes without saying. 

Judge Neilson. Correct. 

Chairman Hatch. Can you please explain for the Committee 
your views on the difference between binding legal precedent and 
policy choices determined by elected officials and their staffs? In 
other words, put differently, what is the proper role for a judge to 
follow? Should the judge follow binding legal precedent, or to shape 
the law to achieve a desired result? 

Judge Neilson. The judge should never change the law to 
achieve a desired result. The judge’s role is not to impose his or her 
personal beliefs on the law. Our duty is to follow the law as it was 
written by the legislature, and that is how I perceive that I would 
conduct myself if I were fortunate enough to be confirmed. 

Chairman Hatch. Let me just say this. I do not want to put you 
through any more because I know darn well you can answer every 
question. I know that your background is extensive. I know that 
you have the well-qualified rating from the American Bar Associa- 
tion. I believe that this hearing has been too long delayed, mainly 
as I have tried to resolve these difficulties between the two Sen- 
ators from Michigan and the Committee, and so far have not been 
very successful, although I have done my very best, and have of- 
fered a final offer. 

All I can say is that I am going to support you very strongly, and 
I believe everybody on this Committee ought to support you very 
strongly. I do not think there is an excuse for this to be delayed 
any longer. By the way, how long have you been delayed? 

Judge Neilson. I believe that I was first nominated in November 
of 2000, 2001? 

Chairman Hatch. 2001 you mean? 

Judge Neilson. Yes. 

Chairman Hatch. It has been about 3 years. 

Judge Neilson. I have tried not to count the days, Mr. Chair- 
man. I apologize. 

Chairman Hatch. That is okay, but it has been a long time. 

Judge Neilson. It has. 

Chairman Hatch. A lot longer than it should have been. That 
does happen on this Committee from time to time, but I think in 
this particular case it is not right, and we are going to have to try 
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and solve that. I will do my best to do that, and I have been trying, 
but I just want to compliment you for being willing to serve in this 
position, knowing that you would so faithfully, that you would exe- 
cute the law faithfully, that you would be impartial, and that you 
would have the intelligence and the capacity to be able to do this 
job well. I know well your record, and I am going to very strongly 
support you. 

With that, we will just let you go, and thank you and your fam- 
ily, your husband in particular, for being here. 

Judge Neilson. Thank you, Mr. Chairman. 

Chairman Hatch. Thank you so much. 

If I can have the other three please take their seats. Please raise 
your right hands. Do you swear that the testimony you are about 
to give will be the truth, the whole truth and nothing but the 
truth, so help you God? 

Judge Alvarez. I do. 

Judge Starrett. I do. 

Judge Finch. I do. 

Chairman Hatch. Thanks so much. We are happy to have all 
three of you here. You are three excellent people, three excellent 
nominees. We know how important. Judge Finch, your job is there, 
and you need that reappointment, and that is what you are being 
honored with here today. 

Judge Starrett, your reputation is a sterling reputation. Every- 
body knows that and there is no excuse for holding you back in any 
way. 

Judge Alvarez, you have had a lot of experience. You have tried 
a lot of cases. You have also been a judge, so you understand the 
law and how it should be applied and so forth. 

Let me just say this. Let me ask all three of you these questions, 
and you can give — would any of — let us start with you. Judge Alva- 
rez and go across the table. Would you care to make any state- 
ments? I forgot that you should be able to introduce — ^your family 
has been introduced, but if you would care to do that again, I 
would appreciate it, and friends. 

STATEMENT OF MICAELA ALVAREZ, NOMINEE TO BE 

DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS 

Judge Alvarez. Thank you, Mr. Chairman. I appreciate the op- 
portunity to be before this Committee. Senator Hutchison has been 
gracious enough to introduce my family. 

I would like to recognize my children, who because of school com- 
mitments could not be here today. They are my son, Javier, my two 
daughters, Cecilia and Victoria. I would also like to, just for the 
record, mention my mother, Macaria Alvarez, who also could not be 
here today. 

[The biographical information of Judge Alvarez follows:] 
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I. BIOGRAPHICAL INFORMATION (PUBLIC) 

1 . Full name (include any former names used.) 

Micaela Alvarez 

2. Address: List current place of residence and office address(es). 

Residence; McAllen, Texas 

Office: 612 W. Nolana, Suite 370, McAllen, Texas 78504 

3. Date and place of birth. 

June 8, 1958, Donna, Texas 

4. Marital Status (include maiden name of wife, or husband's name). List spouse’s 
occupation, employer’s name and business address(es). 

Divorced 


5. Education : List each college and law school you have attended, including dates of 
attendance, degrees received, and dates degrees were granted. 

University of Texas, Austin, Texas 1976-1980; Bachelor of Social Work - 1980 
University of Texas School of Law, Austin, Texas 1986-1989; Doctor of 
Jurisprudence - 1989 


6. Employment Record : List (by year) all business or professional corporations, 
companies, firms, or other enterprises, partnerships, institutions and organizations, 
nonprofit or othenvise, including firms, with which you were connected as an officer, 
director, partner, proprietor, or employee since graduation from college. 


1981-1983 

1983-1985 

1985-1986 

1989-1993 

1993-1995 

1995-1996 

1997-1997 

1997-present 

1997- present 

1998- 2001 


T exas Department of Human Resources, Lockhart, TX - Social 
Worker 

Employment Resources, San Marcos, TX - Employment 
Counselor 

Travis State School, Gonzalez, TX - Case Manager 
Atlas & Hall, L.L.P., McAllen, TX - Associate (lawyer) 

Law Offices of Ronald G. Hole, McAllen, TX - Associate 
(lawyer) 

Judge, ISO'" Judicial District Court, Edinburg, TX 

Law Offices of Ronald G. Hole, McAllen, TX - Associate 

(lawyer) 

Hole & Alvarez, L.L.P., McAllen, TX - Partner 

State Office of Risk Management, Texas - Board Member- 

McAllen Medical Center: Board of Governors Member 
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1 998-2003 McAllen Airport Advisory Board: Chairman 2001 

1998-present South Texas Community College, Legal Assisting Program 
Advisory Board Member 

2002 - 2003 Presidential Commission on Educational Excellence for 
Hispanic Americans 

7. Military Service : Have you had any military service? If so, give particulars, including 
the dates, branch of service, rank or rate, serial number and type of discharge 
received. 

Not applicable 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, and 
honorary society memberships that you believe would be of interest to the 
Committee. 

October 1996 University of Texas - Pan American, named as a Notable 
Valley Hispanic 

1996 Kenneth White Junior High, Mission, Texas - named as a 
Notable Hispanic 

1997 Hidalgo County Bar Association (survey) - Highest Rated 
Judge 

9. Bar Associations : List all bar associations, legal or judicial-related committees or 
conferences of which you are or have been a member and give the titles and dates 
of any offices which you have held in such groups. 

Hidalgo County Bar Association, 1989 - present 
State Bar of Texas, 1989 - present 

United States District Court, Southern District of Texas - Committee for Selection 
of Magistrate, 1994 

United States District Court, Southern District of Texas - Committee for Selection 
of Federal Public Defender, 2003 

United States District Court, Southern District of Texas Management/ Electronic 
Case Filing Committee, 2004 

10. Other Memberships : List all organizations to which you belong that are active in 
lobbying before public bodies. Please list all other organizations to which you 
belong. 

I am not a member of any organization which is active in lobbying before any 
public bodies. I am however, a member of the following: 
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1997- present State Office of Risk Management, Texas - Board Member 

1998- present South Texas Community College, Legal Assisting Program 

Advisory Board Member 

1 1 . Court Admission : List all courts in which you have been admitted to practice, with 
dates of admission and lapses if any such memberships lapsed. Please explain the 
reason for any lapse of membership. Give the same information for administrative 
bodies which require special admission to practice. 

Texas State Courts, 1989 - present 

United States District Court, Southern District of Texas, 1990 - present 

12. Published Writings : List the titles, publishers, and dates of books, articles, reports, 
or other published material you have written or edited. Please supply one copy of 
all published material not readily available to the Committee. Also, please supply 
a copy of all speeches by you on issues involving constitutional law or legal policy. 
If there were press reports about the speech, and they are readily available to you, 
please supply them. 

I have not published any books, articles, reports or other materials, nor have I given 
any speeches on issues involving constitutional law or legal policy. However, during 
the time I was campaigning for office (district judge), I gave numerous speeches 
pertaining to my qualifications for that office. I have not retained any notes from 
those speeches. None of those speeches involved issues of constitutional law or 
legal policy. Additionally, I participated in drafting the following: 

From Risk to Opportunity - The Final Report of the President’s Advisory 
Commission on Educational Excellence for Hispanic Americans, March 31 , 
2003 

13. Health : What is the present state of your health? List the date of your last physical 
examination. 

I am in good physical health. I underwent a physical examination on May 24, 2004 
and my doctor's certification is enclosed herewith. 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each 
such court. 

Presiding Judge, 139"' Judicial District Court, Hidalgo County, Texas, July 1995 - 
December 1996; appointed; court of general jurisdiction 

15. Citations : If you are or have been a judge, provide: (1) citations for the ten most 
significant opinions you have written; (2) a short summary of and citations for all 
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appellate opinions where your decisions were reversed or where your judgment was 
affirmed with significant criticism of your substantive or procedural rulings; and (3) 
citations for significant opinions on federal or state constitutional issues, together 
with the citation to appellate court rulings on such opinions. If any of the opinions 
listed were not officially reported, please provide copies of the opinions. 

(1) Significant opinions : 

I am unable to provide citations for the ten most significant opinions I have written, 
as judgments in a trial court do not generally have an opinion written by the trial judge. The 
general practice in this area is that after a jury verdict, the prevailing party will submit the 
judgment for the judge's consideration. I have listed below ten cases in which I entered 
judgments during my tenure as a judge (three appellate opinions, as well as a brief 
synopsis, reconstructed to the best of my ability, of seven other cases tried to verdict 
during my tenure.) 

1. Alvarado v. Old Republic Ins. Co. 951 S.W.2d 254 (Tex.App.-Corpus Christi 
1997, writ denied) 

Claimants injured in automobile accident while riding in insured's vehicle sued 
insured's workers' compensation carrier, alleging bad faith denial of their claim. I granted 
summary judgment to carrier, and claimants appealed. The Court of Appeals held that 
claimants were independent contractors and not employees of insured when accident 
occurred, and thus carrier did not deny claim in bad faith. The Court of Appeals affirmed. 

2. Bridgestone/Firestone, Inc. v. The Thirteenth Court of Appeals, 929 S.W 2d 440 
(Tex. 1996 

Plaintiffs sued defendants for personal injuries. After granting one motion for 
continuance of motion to transfer venue hearing, I denied a second continuance and 
transferred venue. Plaintiffs sought writ of mandamus. The Corpus Christi Court of 
Appeals, 925 S.W.2d 1 1 9, directed me to vacate my order, and one defendant sought writ 
of mandamus. The Texas Supreme Court held that plaintiffs were not entitled to second 
continuance of venue hearing. The Texas Supreme Court conditionally granted the writ 
directing the court of appeals to withdraw its mandamus judgment. 

3. Republic Royalty v. Evins, 931 S.W.2d 338 (Tex.App.-Corpus Christi 1996) 

Three separate actions by royalty owners against producers of various mineral 
leases were filed in three different district courts. Defendants sought transfer of actions to 
second court in which one of the actions had been filed, and second courtgranted transfer 
and consolidated the three cases. I transferred the case which originated in the 139'" 
District Court back to the 139th. Plaintiffs that brought action in second court that was 
consolidated with action transferred from the 139th filed mandamus proceeding alleging 
that I had abused my discretion in ordering back to the 139th court the suit originally filed 
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in the 139th and party's suit filed in other court that was consolidated. Interconnected with 
this dispute was a related issue concerning the effect of the attempted disqualification of 
myself, as the judge of the 139th District Court. The Court of Appeals held that: (1) first 
party's mere filing of motion to recuse did not provide rational basis for second court to 
order transfer of action; (2) court was not precluded from ruling on motion to transfer case 
back to court by pending re-filed motion to recuse judge from case; and (3) "with prejudice" 
notation did not prevent refiling of motion for recusal. The Court of Appeals also found that 
it was clear from the record that the judge of the second court abused his discretion in 
transferring the first lawsuit out of the 1 39th District Court and concluded that I was justified 
in transferring the consolidated lawsuit back to the 139th in order to correct that initial 
abuse by the second Judge. However, the Court of Appeals also held that I should have 
retained only the lawsuit originally filed in the 139th, and severed and returned the other 
lawsuits to the 370th District Court. Therefore, the Court of Appeals conditionally granted 
the writ in part, and denied in part. 

4. State V. Michael Magee, Cause No. CR-2425-92-C 

Attempted murder, the defendant was found guilty and sentenced to 15 years in 

prison. 


5. State V. Delfino Cuellar 

Murder, the defendant was found guilty and sentenced to 99 years in prison. 

6. State V. Timoteo Claderon, Cause No. CR-1291-94-C 
Sexual assault, defendant found guilty 

7. Sonia Garcia v. Dillards, Cause No. C-3538-91-C 
Defamation and wrongful imprisonment action, judgment for plaintiff. 

8. Moreno v. Jackson, C-1655-94-C 
Personal injury, judgment for plaintiff 

9. Cisneros v. Walmart, C-3468-92-C 
Products liability, judgment for defendant 

10. Collyer V. Collins, C-3559-94-C 
Personal injury, judgment for defendant 
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(2) Reversals 

Below is a short summary of, and citations for, ail appellate opinions where my 
decisions were reversed. I am not aware of any other appellate decisions pertaining to 
cases which I tried as a judge. 

1. Nabejas v. Texas Dept, of Public Safety, 972 S.W.2d 875 (Tex.App.-Corpus 

Christi 1998, no writ) 

Spanish-speaking individuals who were allegedly verbally abused by officer of state 
department of public safety (DPS) during traffic stop sought permanent injunction against 
DPS and officer as remedy for violation of their rights under state constitution. I granted 
summary judgment in favor of defendants. Appeal was taken. The Court of Appeals held 
that: (1 ) district court did not have jurisdiction over action against DPS, and (2) individuals 
could seek permanent injunction against individual DPS officer as remedy for violation of 
their rights under state constitution. The Court of Appeals dismissed in part; reversed and 
remanded in part. 

2. Pentico v. Mad-Wayler, Inc. 964 S.W.2d 708 (T ex.App.-Corpus Christi 1 998, writ 
denied) 

Borrowers filed usury action against lenders. I denied lenders' motion for summary 
judgment and granted borrowers' motion for summary judgment. The lenders appealed. 
The Court of Appeals held that: (1 ) lenders' mere brushing aside its miscalculation of late 
charges as "erroneous" and presenting arguments based on correct figure did not establish 
defense to borrowers' usury claim as matter of law; (2) late charges initially demanded by 
lenders had to be added to conventional interest rate agreed upon by parties in note when 
determining total compensation charged by lenders for purposes of determining usury; (3) 
application of spreading of interest doctrine to compute total amount of interest allowable 
over term of loan established that interest and late charges assessed by lenders as of date 
of lawsuit were not usurious; (4) past due interest became new and independent debt for 
which additional interest could be charged at maximum lawful rate; and (5) lack of any 
evidence on terms of any agreement for additional loan and on dates on which borrowers 
mailed payments precluded summary judgment on usury claims based on interest charged 
on sum that was not part of original note or charged during alleged "interest free period." 
The Court of Appeals affirmed in part, reversed in part, and remanded. 

3. Gutierrez v. Lone StarNat’l Bank, 960 S.W.2d 211 (Tex.App.-Corpus Christi 
1997, writ denied) 

Petition was filed for bill of review following dismissal of action for lack of 
prosecution. I denied the petition and petitioner appealed. The Court of Appeals held that 
dismissal was invalid on due process grounds where notice of dismissal hearing was not 
given to plaintiff or her attorneys, and constitutional infirmity was not cured even if plaintiff 
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and her lawyers were notified of the signing of the order of dismissal. The Court of 
Appeals reversed and remanded, 

4. Texas Employment Com'n v. Alvarez. 915 S.W.2d 338 (Tex.App.-Corpus Christi 

1997) 


Personal injury action was brought against Texas Employment Commission. 
Commission sought to disqualify visiting judge. I imposed sanctions, and Commission 
sought writ of mandamus. The Court of Appeals held that: (1) objection to judge that did 
not specifically name judge was insufficient to trigger mandatory prohibition from hearing 
case; (2) objection to visiting judge was waived by failure to obtain ruling from judge on it; 
and (3) court's order for sanctions was invalid. The Court of Appeals conditionally granted 
the writ. 

5. The State of Texas v. Munoz, 991 S.W.2d 818 (Tex. Crim. App. 1999) 

Defendant was charged with one count of deadly conduct and three counts of 
attempted murder. After 1 7 months in jail, defendant filed motion to dismiss based on lack 
of speedy trial. I granted the motion and State appealed. The Court of Appeals affirmed 
my dismissal. The Court of Criminal Appeals held that: (1 ) good faith plea negotiations are 
a valid reason for trial delay and should not be weighed against the prosecution for federal 
constitutional speedy trial purposes, and (2) 17-month delay did not violate defendant’s 
federal constitutional speedy trial rights under the circumstances. The Court of Criminal 
Appeals reversed and remanded the case to the trial court. 

(31 Significant opinions on federal or state constitutional issues: 

I am unaware of any cases which I handled as a judge which involved significant 
federal or state constitutional issues. 

16. Public Office : State (chronologically) any public offices you have held, other than 
judicial offices, including the terms of service and whether such positions were 
elected or appointed. State (chronologically) any unsuccessful candidacies for 
elective public office. 

Board Member (appointed). State Office of Risk Management, 1997 - present 
Candidate for District Judge, 1 sg'" Judicial District Court, Hidalgo County, TX, 1 996 
Presidential Commission on Educational Excellence for Hispanic Americans, 2002 - 
2003 

17. Legal Career: 

a. Describe chronologically your law practice and experience after graduation 
from law school including: 
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1 . whether you served as clerk to a judge, and if so, the name of the 
judge, the court, and the dates of the period you were a clerk; 

I have never served as a clerk to a judge. 

2. whether you practiced alone, and if so, the addresses and dates; 

I have never been a solo practitioner. 

3. the dates, names and addresses of law firms or offices, companies 
or governmental agencies with which you have been connected, and 
the nature of your connection with each; 

July 1997 to present: Hole & Alvarez, L.L.P., 612 W. Nolana, Suite 370, McAllen, Texas 
78504 


Litigation attorney (partner). Handling all types of litigation, but primarily medical 
malpractice defense, insurance defense, products liability, employment defense, and 
wrongful discharge defense. 

January 1997 to June 1997: Law Offices of Ronald G. Hole, 4800 N. 10th, Suite C, 
McAllen, Texas 78504 

Litigation attorney (associate). Handling all types of litigation, but primarily 
insurance defense, employment defense, wrongful discharge defense, medical malpractice 
defense and products liability. 

July 1995 to December 1996: Presiding Judge, 139“' Judicial District Court, Hidalgo 
County, Texas (court of general jurisdiction). 

July 1993 to June 1995: Law Offices of Ronald G. Hole, 4800 N. 10th, Suite C, McAllen, 
Texas 78504 

Litigation attorney (associate). Handling all types of litigation, but primarily 
insurance defense, employment defense, wrongful discharge defense, medical malpractice 
defense and products liability. 

August 1989 to June 1993: Atlas & Hall, LLP., 818 Pecan, McAllen, Texas 78504 

Litigation attorney (associate). Handling all types of litigation, but primarily 
insurance defense, employment defense and wrongful discharge defense. 

b. 1 . What has been the general character of your law practice, dividing it 
into periods with dates if its character has changed over the years? 
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I have been a litigation attorney throughout my legal career, with the exception of 
my brief tenure as a district judge. 

2, Describe your typical former clients, and mention the areas, if any, in 
which you have specialized. 

Most of my typical former clients are physicians as, for the last several years, I have 
primarily handled medical malpractice. I have also represented various business entities 
in employment related disputes and in products liability cases. 

c. 1. Did you appear in court frequently, occasionally, or not at all? If the 
frequency of your appearances in court varied, describe each such 
variance, giving dates. 

Throughout my legal career, I have appeared in court frequently. Of 
course, the frequency of my court appearances has increased over 
time, due to my increased experience. 

2. What percentage of these appearances was in: 

(a) federal courts; 

5-10% 

(b) state courts of record; 

89-90% 

(c) other courts. 

1 % 

3. What percentage of your litigation was: 

(a) civil; 

98% 

(b) criminal. 

2 % 

4. State the number of cases in courts of record you tried to verdict or 
judgment (rather than settled), indicating whether you were sole 
counsel, chief counsel, or associate counsel. 

It is difficult for me to estimate the number of cases I have tried 
to verdict over the course of my career. I would estimate the number 
to be between twenty and twenty-five. Of these. I would estimate that 
the majority were cases in which I was associate counsel. 

5. What percentage of these trials was: 

(a) jury; 

96% 
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(b) non-jury. 
4% 
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18. Litigation : Describe the ten most significant litigated matters which you personally 
handled . Give the citations, if the cases were reported, and the docket number and 
date if unreported. Give a capsule summary of the substance of each case. 
Identify the party or parties whom you represented; describe in detail the nature of 
your participation in the litigation and the final disposition of the case. Also state as 
to each case: 

1. Cantu V. Butron, 960 S.W.2d 91, (Tex. App.-Corpus Christi, 1997) 

(a) the date of representation: 

1995 -1997; 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated; 

93 Judicial District Court, Hidalgo County, Texas; Judge Fernando Mancias; 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 

Plaintiffs' counsel: 

Jose E. Garcia 
4311 N. McColl Road 
McAllen, Texas 78504 
(956) 630-0081 

Co-counsel: 

Ronald G. Hole 
612 W. Nolana, Suite 370 
McAllen, Texas 78504 
(956) 631-2891 

Co-Defendant’s counsel; 

Mr. R.E. Lopez 

Lopez Peterson & Benavides PLLC 

101 W. Hillside Rd Ste. 1 

Colonnade Square 1 

Laredo, TX, 78041 

(956) 718-2134 

and 


10 



127 


Ms. Christiana Dijkman 
Phillips & Akers 
3400 Phoenix Tower 
3200 Southwest Freeway 
Houston, Texas 77027-7523 
713) 552-9595 

I represented former clients being sued by their former attorney on a wrongful 
garnishment claim arising from a judgment obtained by the clients against their attorney 
for legal malpractice. I was trial counsel for the defendants and actively participated in the 
discovery and pretrial hearings. In the garnishment action, the former attorney obtained 
a temporary injunction prohibiting collection of a supersedeas bond. On appeal, the 
temporary injunction was dissolved. After three weeks of trial of the garnishment action, 
the claim was settled in favor of my clients. 

2. Trico Technologies Corp. v. Montiel, 949 S.W.2d 308 (Tex. 1997) 

(a) the date of representation 
1996-1997 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated: 

103''* Judicial District Court, Cameron County, Texas; Judge Menton Murray 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 

Plaintiffs counsel: 

Miguel A. Saldana 
Carinhas & Sandana, L.L.P. 

302 Kings Highway, Suite 109 
Brownsville, Texas 78521 
(956) 542-9161 

The case was one of first impression for the trial court, the court of appeals, and the 
Texas Supreme Court. I represented an employer (Defendant) in a wrongful discharge 
case arising from the lay-off on an employee. After the employee was laid-off, the 
employer discovered that the employee had lied on the employment application. We 
argued that because of this “after-acquired evidence” of employee misconduct, the plaintiff 
was barred from recovery. The Texas Supreme Court held that the “after-acquired 
evidence" doctrine, while not a complete bar to recovery, could limit the employee’s 
damages for retaliatory discharge. The case was remanded to the trial court and was 
subsequently settled. 


11 



128 


3. Anthony Alvarez, etal. v. Little Caesar Enterprises, Inc., Civil Action No. M-95-245 

(a) the date of representation; 

1995-1997; 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated: 

Southern District of Texas, McAllen Division, Judge Ricardo Hinojosa; and 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 

Co-counsel: 

Eric Meyer 
Stephen D. Susman 
SUSMAN GODFREY, L.L.P. 

5100 First interstate Bank Plaza 
1000 Louisiana 
Houston, Texas 77002-5096 
(713) 653-7853 

Plaintiffs' counsel: 

Michael A. Caddell 
Cynthia Chapman 
Caddell & Chapman 
1331 Lamar, Suite 1070 
Houston, Texas 77010 
(713) 751-0400 

The case arose from a dispute between a franchisee and Little Caesar’s 
Corporation. The franchisee alleged that Little Caesar’s Corporation had breached their 
contract, had breached duties of good faith and fair dealing, had tortiously interfered with 
a contract for the sale of the franchise and had conspired with a bank to prevent the sale 
of the franchise. I, along with co-counsel, represented Little Caesar’s Corporation. I 
handled various discovery matters, participated in all pre-trial hearings and examined 
various witnesses at the trial. The case involved complicated issues including whether 
Michigan law governed the claims for breach of contract, tortious interference and 
conspiracy and whether the plaintiffs could assert a claim for breach of the duty of good 
faith and fair dealing along with their contract action. 

4. United States of America v. Peter Gayle, Criminal No. M-97-219 


(a) the date of representation: 
1996-1997; 
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(b) the name of the court and the name of the judge or judges before whom the 
case was litigated: 

Southern District of Texas, McAllen Division, Judge Ricardo Hinojosa; and 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 

Co-counsel: 

Ronald G. Hole 
612 W. Nolana, Suite 370 
McAllen, Texas 78504 
(956) 631-2891 

Counsel for the United States 
Charlie Dause 

Assistant United States Attorney 
1701 West Highway 83-Suite 305 
McAllen, Texas 
(956) 630-3173 

I assisted my partner in the defense of a criminal case to which he was appointed 
by the federal court. The defendant was alleged to have transported a large quantity of 
marijuana in a concealed compartment of his employer’s tractor trailer. I participated in the 
investigation and was second chair during the trial. The case was a difficult one because 
our client vigorously asserted his innocence and because neither my partner nor I had 
previously tried a criminal case, as our practice is civil in nature. The case was further 
complicated because the transaction in question was part of a larger, ongoing undercover 
investigation and it was necessary to wade through all the evidence accumulated in the 
entire investigation. 

5. Bryan Glenn Hole v. Texas A&M University, Cause No. 03-00860-CV-272 

a) the date of representation: 

2003-2004 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated: 

272"° Judicial District, Brazos County, Texas; Judge Rick Davis 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 


13 



130 


Co-counsel: 

Ronald G. Hole 
612 W. Nolana, Suite 370 
McAllen, Texas 78504 
(956) 631-2891 

Co-Plaintiffs' counsel: 

Mr. Tom Matlock 
Attorney at Law 
8718 Bent Tree 
College Station, Texas 78745 
(979) 575-5806 

Mr. Brandon Baade 
P.O. Box 448 
Quitman, Texas 75783 
(903) 763-3600 

Defendant’s counsel: 

Mr. Russ Hams 
Attorney General’s Office 
General Litigation Division 
P.O. Box 12548 
Capital Station 
Austin, Texas 78711-2548 
(512)463-2120 

Mr. Jerry M. Brown 

The Texas A&M University System 

Office of General Counsel 

A&M System Building, Suite 2079 

200 Technology Way 

College Station, Texas 77845-3424 

(979) 458-6120 

I, along with my partner, represented members of a university organization 
(plaintiffs) in a claim that their constitutional rights had been violated in the student 
disciplinary process when the university sought to expel the students. The Plaintiffs 
alleged that in conducting its investigation and disciplinary hearings, the University had 
violated the students’ constitutional rights. 1 participated in the discovery, pretrial and trial 
of the case. The case was tried to the court and a letter ruling in favor of the Plaintiffs was 
issued by the Court in early 2004. A final judgment has not been entered. 
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6. Vega Roofing Co. v. McAllen Independent School District, Case No. 1 3-98-342-CV 

a) the date of representation: 

1997-1999 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated: 

139th Judicial District, Hidalgo County, Texas; Judge Benjamin Euresti, Jr. 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 

Co-counsel: 

Ronald G. Hole 
612 W. Nolana, Suite 370 
McAllen, Texas 78504 
(956) 631-2891 

Defendant’s counsel: 

Jeffrey A. Brannen 

Mcguire Craddock & Strother, PC 

500 N AKARD 

3550 LINCOLN PLA27\ 

DALLAS, TX, 75201 
(214) 954-6800 

I, along with my partner, represented Vega Roofing (Plaintiff) in a breach of contract 
action against McAllen Independent School District (Defendant) alleging that it had failed 
to make a final payment pertaining to a roofing contract. The Defendant filed a counter- 
claim alleging a breach of contract, breach of warranty and negligence. I handled 
discovery, pre-trial hearing and participated in the trial. The jury found in favor of Plaintiff 
on its breach of contract action and against Defendant on all claims. The judgment was 
appealed and the Court of Appeals affirmed on all grounds. 

7. Ramirez v. Carreras, 10 S.W.3d 757 (Tex. App.-Corpus Christ! 2000, no writ) 

a) the date of representation: 

1997-present 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated: 

332th Judicial District, Hidalgo County, Texas; Judge Mario Ramirez 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 
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Co-counsel: 

Ronald G. Hole 
612 W. Nolana, Suite 370 
McAllen, Texas 78504 
(956) 631-2891 

Plaintiffs counsel: 

Ester Cortez 
5415 N. McCall 
McAllen, Texas 
(956) 631-5686 

I, along with my partner, represented a physician who was sued by a worker's 
compensation claimant , alleging medical negligence, common-law negligence and assault 
and battery. The physician had been hired by the worker’s compensation insurance carrier 
to perform an impairment rating. A summary judgment was granted by the trial court based 
on plaintiffs failure to comply with the requirements of Article 4590i of the Texas Medical 
Liability and Insurance Improvement Act. The negligence claims were severed and were 
appealed by the Plaintiff. The Court of Appeals reversed the trial court’s judgment holding 
that (1) the relationship between the physician and the claimant was not a physician- 
patient relationship, and thus the claimant could not hold the physician liable for medical 
negligence; (2) the claimant presented some evidence that physician breached duty not 
to injure him and that breach was proximate cause of injuries, thus precluding no-evidence 
summary judgment; and (3) that the Texas Medical Liability and Insurance Improvement 
Act did not govern the claim for breach of duty not to injure. The case was remanded and 
tried to a jury verdict in favor of the physician. The plaintiff has appealed. 1 handled 
discovery, pre-trial hearings, co-chaired the trial and am handling the appeal. 

8. Gruma Corporation v. Zurich Compania de Seguros, Civil Action No. M-02-246 

a) the date of representation: 

2002-present 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated: 

Southern District of Texas, McAllen Division, Judge Ricardo Hinojosa; 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 
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Co-counsel; 

Scott R. Hoyt 

Gibson, Dunn & Crutcher, LLP 
2100 McKinney Avenue, Suite 1100 
Dallas, Texas 75201 
Telephone; (214) 698-3100 
and 

Steven D. Turner 

Jones Turner, LLP 

23422 Mill Creek Drive, Suite 125 

Laguna Hills, California 92653 

(949) 581-4451 

Plaintiffs’ counsel; 

David Oliveira 

Roerig, Oliveira & Fisher, L.L.P. 

506 East Dove Boulevard 
McAllen, Texas 78504 
(956) 631-8049 

I am currently counsel for Zurich Compania de Seguros, a Mexican insurance 
company, in a case arising from the “Starlink crisis" (the genetically modified corn 
containing Cry9C). The plaintiff, Gruma Corporation, alleged that Zurich breached its 
contract of insurance by failing to pay damages for the profits lost as a result of Gruma's 
exit from the yellow corn market for almost a one year period. The Plaintiff initially filed in 
state court alleging various causes of action including claims for breach of the duty of good 
faith and fair dealing and insurance code violations. The case was removed to federal 
court and all but the breach of contract claim were disposed of before trial. I participated 
in all the pre-trial hearings and in the trial. The case was just recently settled during trial. 

9. Brummett v. Arango, Case No. 13-02-00326-CV 

a) the date of representation; 

2001 -present 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated; 

370th Judicial District, Hidalgo County, Texas; Judge Noe Gonzalez 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 

My partner and I represented a physician in a medical malpractice action in which 
the Plaintiff failed to comply with the requirements of Article 4590i of the Texas Medical 
Liability and Insurance Improvement Act. Although the trial court dismissed the case and 
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awarded attorneys' fees to the defendant/physician, we appealed the court’s decision 
based on the inadequacy of the fees. The Court of Appeals has affirmed the trial court’s 
decision and I have filed a petition for review with the Texas Supreme Court. While I was 
not actively involved in the hearings leading to the dismissal, I have handled the appeal of 
this case. 

10. Vasquez, et al Advanta Usa, Inc. dJh/a Garst Seed Co., and Pedro Guillen, Civil 
Action No. M-02-162 

a) the date of representation: 

2002-2003 

(b) the name of the court and the name of the judge or judges before whom the 
case was litigated; 

Southern District of Texas, McAllen Division, Judge Ricardo Hinojosa; 

(c) the individual name, addresses, and telephone numbers of co-counsel and 
of principal counsel for each of the other parties. 

Plaintiffs’ counsel: 

Melody Fowler-Green 
Texas Rural Legal Aid, Inc. 

300 W. Texas Blvd. 

Weslaco, Texas 78596 
(956) 968-6574 

Attorney for Defendant Advanta 

Raymond Cowley 

Rodriguez, Colvin & Chaney, L.L.P. 

4900 North 10*’, Bldg. A-2 
McAllen, Texas 78504 
(956) 686-1287 

I was counsel for Defendant Pedro Guillen in defense of a claim arising under the 
Agricultural Worker’s Protection Act and certain Illinois state stautes. The plaintiffs were 
migrant farm-workers who had, through Mr. Guillen, contracted to work for Defendant 
Advanta. They alleged that Mr. Guillen had violated the Plaintiffs' employment and housing 
rights pursuant these various statutes. After the plaintiff prevailed through summary 
judgment on various grounds, the case was settled. 

19. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did 
not involve litigation. Describe the nature of your participation in this question, 
please omit any information protected by the attorney-client privilege (unless the 
privilege has been waived.) 
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During 2002 - 2003, 1 was a member of the Presidential Commission on Education 
Excellence for Hispanic Americans. As a member of the Commission, I participated in the 
fact finding meetings of the Commission, in the meetings to gather expert testimony, and 
in the drafting of the interim Report and the Final Report. 

I was counsel for Fratelli Pettinaroli, S.P.A., an Italian corporation, in defense of a 
claim for indemnity arising from an underlying suit in which a claim was made that my client 
manufactured a defective shut-off valve. The Plaintiff, Jomar International, Ltd., (the 
defendant in the underlying action) had settled with the plaintiffs in the underlying suit and 
sought indemnification from my client. In the indemnity action, Jomar claimed that it was 
a seller entitled to indemnity from the manufacturer, my client. While I was substituted as 
counsel later in the litigation, we were able to expeditiously and favorably resolve the case 
by raising novel issues pertaining to who is a seller and who is a manufacturer. 

I was also, and am currently, counsel for Texas Instruments in multiple separate 
cases involving allegations of a defective speed control deactivation switch. The case 
involves multiple plaintiffs, multiple defendants, joinder issues and complicated technical 
issues. As counsel for Texas Instruments, I have handled the majority of the court 
hearings for cases pending in Hidalgo County and a significant portion of the discovery. 
While some of such claims have been settled, others remain pending. 
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II, FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 


1 . List sources, amounts and dates of all anticipated receipts from deferred income 
arrangements, stock, options, uncompleted contracts and other future benefits 
which you expect to derive from previous business relationships, professional 
services, firm memberships, former employers, clients, or customers. Please 
describe the arrangements you have made to be compensated in the future for 
any financial or business interest. 

In my current practice, we bill on either a monthly or quarterly basis. Therefore, 
the only anticipated compensation that will be due should I leave my practice will 
be for any work which has actually been performed at the time that I leave my 
firm. I anticipate that my percentage of those revenues will be forwarded to me 
when they are received at the firm. Additionally, I anticipate that any equity in 
my partnership will be paid out over time, by agreement with my partner which 
will be determined prior to departure from the firni. 

2. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern, identify the 
categories of litigation and financial arrangements that are likely to present 
potential conflicts-of-interest during your Initial service in the position to which 
you have been nominated. 

Since the judicial position for which I am being considered in not in the area 
where I currently live, I do not anticipate conflicts will be a significant issue. 
Nonetheless, I believe requiring parties to submit a certificate of interested 
parties will allow me to make an initial determination of any potential conflicts 
and in the event a conflict exists, I will follow the guidelines of the Code of 
Judicial Conduct. 

3. Do you have any plans, commitments, or agreements to pursue outside 
employment, with or without compensation, during your service with the court? If 
so, explain. 

I do not have any plans, commitments, or agreements to pursue outside 
employment during my service with the court. 

4. List sources and amounts of all income received during the calendar year 
preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and 
other items exceeding $500 or more (If you prefer to do so, copies of the 
financial disclosure report, required by the Ethics in Government Act of 1978, 
may be substituted here.) 
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Please my Financial Disclosure Report, submitted herewith. 

5. Please complete the attached financial net worth statement in detail (Add 
schedules as called for). 

See attached net worth statement. 

6. Have you ever held a position or played a role in a political campaign? If so, 
please identify the particulars of the campaign, including the candidate, dates of 
the campaign, your title and responsibilities. 

Other than my own campaign, I have never held a position or played a role in a 
political campaign. 
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AO-ie 
Rev. 1/2002 


FINANCIAL DISCLOSURE REPORT 

Calendar Year 2003 - 


Report Re<|iiired by the Ethics 
in Government Act of 1978 
{S U.S.C.app. §§ lOl-lll) 


1. Person Rq>ortjng(Last name. First name. Middle initial) 

A.ivarBZ. Micaela 

2. Court or Organization 

District Court-S.District-TX 

3. Date of Report 

6/17/2004 

4. Title (Arhcle ID Judges indicate active or senior stahis; 
ma^trate judges indieme foil- or part-time) 

U.S. District Judge - Nominee 

: S. ReportType (check appropriate type) 

(•) NoHinatiaQ. Date 6/16/2004 

(3 laitial Q Annual Q Final 

6. Reporting Period 

1/1/2003 

to 

6/17/2004 

7. Chambers or Office Address 

61 2 W. Noiana, Suite 370 

McAllen. Texas 78504 

8. On the basts of foe information contained in this Report and any 
iDodificalicHB pertaining thereto, it is, in my opinion, in compliance 
with applicable taws and regulations. 

Reriewiflz Officer Date 




IMPORTANT NOTES. The instnictioos accompanying &is fonn must be followal Complete ail pacts, checking the NONE box for each past 
where you have no reportable iofomiatimi. Sigi on last page. 


I. POSITIONS. (Reporting individual only; seepp. 9-t3of iiliag inslnictioas) 
Q NONE - {No reportable positions.) 


POSITION NAME OF ORGANIZATION/ENTnY 

1. Partner Hole & Alvarez. L.LP. 

>. Board Member (current) StateOfficeofRiskManagemeDt-Texas 

I. Boud Member (fisnnm) McAllen Airport Advisory Board 

t. Member (formm) Presidciittal Commission on Educational Excellertce for Hispaiuc Americans 

II. AGREEMENTS. (Reporting individual only, see pp. 14-16 of Bling instructions) 

D NONE - (No rqwrtable agreements.) 

DATE PARTIES AND TERMS 

1 . 2004 Hole £ Alvarez. LLP. income earned during parinetship 

2. 2003 Atlas & Hall. LL.P. Retiretnent Plan with former law 6nn 


III. NON-INVESTMENT INCOMElRepoitingindividualandspouse; seepp. 17-24offtliBginstructions) 
D NONE - (No reportable non-investroeot income.) 

PATE SOURCE AND TYPE 

1 . 2002 Hole & Alvarez, L.LP.-p3rbKrshq> income for legal services performed 

'03-04 Hole & Alvarez, L.LP. -partnership income for legal services performed 


GROSS INCOME 

(j'oucs. sot spouse's) 

$118,548 adjusted 


$307,455 adjusted 
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FINANCIAL DISCLOSURE REPORT 

Nanwed'i^SHi R^xufi^ 

Dale of Report 


Alvaiez, Mkada 

6/17/2004 


IV- REIMBURSEMENTS" transponafioa, lodging, food, entertainment. 


(includes those to spouse and dqwndent children. Seepp. 25-27 ofinsfnictions.) 

Q NONE • (No such lettable rcimbureeroents.) 

SOURCE DESCRIPTION 

1 . ExMiq>t 


V. GIFTS. (Includeslboseto spouseanddepoidcntchildrCT). Scepp. 2S-3I ofinstniclions.) 
D NONE - (No such reportable gifts ) 

SOURCE DESCRIPTION 

I. Exempt 


VI. LIABILITIES. (Includes those of spouse aod dependent childrea. See pp. 32-34 of instniclioirt.) 
D NONE - (No reportable liabilities.) 


DESCRIPTION 


CREDITOR 

1. Fold Motor Company 


Note on personal vehicle 


VALUE CODE 
K 





140 


FimNCIAL DISCLOSURE REPORT 
Page! of 1 


Name of Pcrstn Rt^rtiag 

Date of Rqtoit 

Alvarez, Micada 

6/17/2004 


VII. INVESTMENTS and TRUSTS - income, value, iianscatioiB (iochtdei those of ttie i^ouse aad dqieDdeai st^dien. See pp. 34-57 of fitisg mstractioos.) 



Descriptioa of Assets 
(including tiust assets) 

B. 

Income during 
rqwriiag period 

C. 

Gmst vriue it end of 
irpoiting period 

D. 

TcaosactinRS dtuiag i^rMtisg period 


(» 

O 






Place *P()* after each asset exempt 
from prior disdosure 

Amount 
Codel 
(A 40 

T)pe (e* 

4v. reel of 
wt.) 

Cods 2 
iff) 

Value 

Method 

Codes 

(0-W) 

Type (e-g. 
buy, aell. 
meigar, 
fcdcmplitm) 

(2) 
Date; 
Mouth - 
Day 

(3) 

Value 
Code 2 
(14) 

(4) 

Gain 

Codel 

(A-H) 

(5) 1 

Idearity of 
boyeifseiler 
(if private 
tnusacrion) 

r] P*JONE (No nrportable uicome. assets, or transactions) 










t Stable KsitS Retuni Fund 

■ 

Dividend 

1 

T 

Exempt 





2 BalaocedFund 

A 

Dividend 

} 

T 

Exempt 





3. 

Lai^s-Cap (jrowlh Equity Fuad 

A 

Dividend 

■ 

■ 

Exo^ 





4. 

Small-Cap Eqtii^ Fund 

A 

Dividend 

J 

T 

Exempt 





5 . Centennial M<»ey MKT TR 

A 

EXvidend 

t 

T 

Exen^ 




1 

6. 

GiDwtii Fund of America, Inc. 

A 

Dividend 

■ 

■ 

Exempt 




i 

7. 
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FINANCIAL DISCLOSURE REPORT 

Name of Ferson Reporting 

DateofRqioit 


Alvarez, Micaela 

6/17/2004 

''' ■■ ‘ 




Vlil. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate pan of RqKnl. I 
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FINANCIAL DISCLOSURE REPORT 

Name of Posini R<|xiiting 

Dale of Rqpoit 


AJvarez, Micada 

6/17/2004 


IX. CERTIFICATION. 


I certify that all information given above (including inforaution pertaining to my spouse and minor or dependent children, 
if any) is accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was 
withheld becai^ it met applicable statutory provisions pemiit^g non-disclosure. 

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been 
reported are in compliance with the provisions of 5 U.S.C. § 501 ct seq., 5 U.S.C. § 7353, and Judicial Conference regulations. 


Signature \ 





NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY 
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104) 


FILING INSTRUCTIONS 
Mail signed original and 3 additional copies to; 

Committee on Financial Disclosure 
Administrative Office of the United States Courts 
Suite 2-301 

One Columbus Circle, N.E. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail 
all assets (including bank accounts, real estate, securities, trusts, investments, and other 
financial holdings) all liabilities (including debts, mortgages, loans, and other financial 
obligations) of yourself, your spouse, and other immediate members of your household. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 

$10,000.00 

Notes payable to banks-secured 

-0- 

U.S. Government securitles-add schedule 

-0- 

Notes payable to banks-unsecured 

$3,296-00 

Listed securities-add schedule 

-0- 

Notes payable to relatives 

-0- 

Unlisted securities-add schedule 

-0- 

Notes payable to others ( Ford Motor Co.) 

$43,286.00 

Accounts and notes receivable; 

-0- 

Accounts and bills due 

$2,560.00 

Due from relatives and friends 

$3,625.00 

Unpaid income tax 

-0- 

Due from others 

-0- 

Other unpaid income and interest 

-0- 

Doubtful 

$ 500.00 

Real estate mortgages payable-schedule 
attached 

$125,273.0 

Real estate owned-schedule attached 

$172,537.00 

Chattel mortgages and other liens payable 

-0- 

Real estate mortgages receivable 

-0- 

Other debts-ilemize: 

-0- 

Autos and ofrier personal property 

$118,286.00 



Cash value-life insurance 

-0- 



Other assets itemize: 




Interest In law firm 

$100,000,0 



Retirement account 

$100,000.0 





Total Nabiiities 

$174,415.0 



Net Worth 

$330,533.0 

Total Assets 

$504,948.00 

Total liabilities and net worth 

$504,948.0 

CONTINGENT UABlLITiES 


GENERAL INFORMATION 


As endorser, comaker or guarantor 

-0- 

Are any assets pledged? (Add schedule) 

No 

On leases or contracts 

-0- 

Are you defendant in any suits or legal actions? 

No 

Legal Claims 

-0- 

Have you ever taken bankruptcy? 

No 

Provision for Federal Income Tax 

-0- 



Other special debt 

-0- 
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Schedule 


Real estate owned: Home - $158,037.00 

Real estate mortgage payable: Countrywide Home Loans - $ 125,273.00 

Real estate owned: Rental House - $14,500.00 

(Mortgage free) 

Notes Payable to others: Ford Motor Company - $43,286.00 

2004 Lincoln Aviator 
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Hi. GENERAL (PUBLIC) 


1 . An ethical consideration under Canon 2 of the American Bar Association's Code 
of Professional Responsibility calls for "every lawyer, regardless of professional 
prominence or professional workload, to find some time to participate in serving 
the disadvantaged." Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

While I have not engaged in any formal pro bono programs, I have provided pro 
bono legal services to family, friends, and friends of family throughout my legal career. 

I have also donated my time to a pro se divorce clinic. Additionally, I served as co- 
counsel for a criminal defendant on a pro bono basis as my partner was appointed by 
the federal court to represent the defendant. I was also co-counsel (pro bono) for 
various university students facing expulsion from Texas A & M University. Finally, I 
have served, without pay, as a board member of the State Office of Risk Management, 
the McAllen Medical Center Board, the McAllen Airport Advisory Board and the South 
Texas Community College Legal Assisting Advisory Board. 

2. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Do you 
currently belong, or have you belonged, to any organization which discriminates - 
- through either formal membership requirements or the practical implementation 
of membership policies? if so, list, with dates of membership. What you have 
done to try to change these policies? 

I do not now, nor have I ever, belonged to such organizations. 

3. Is there a selection commission in your jurisdiction to recommend candidates for 
nomination to the federal courts? If so, did it recommend your nomination? 
Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
interviews in which you participated). 

I was interviewed by a selection committee which recommended my name 
for consideration by Senator Kay Bailey Hutchinson and Senator John Cornyn. I 
was then interviewed by Senator Hutchinson and Senator Cornyn. I have also 
been interviewed by the White House Counsel’s office, the FBI and the 
Department of Justice. 

4. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any specific case, legal issue or question in a manner that 
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could reasonably be interpreted as asking how you would rule on such case, 
issue, or question? If so, please explain fully. 

No one involved in the process of selecting me as a judicial nominee discussed 
with me any specific case, legal issue or question in a manner that could 
reasonably be interpreted as asking me how I would rule on such case, issue, or 
question. 

5. Please discuss your views on the following criticism involving "judicial activism." 

The role of the Federal judiciary within the Federal government, and within 
society generally, has become the subject of increasing controversy in recent 
years. It has become the target of both popular and academic criticism that 
alleges that the judicial branch has usurped-many of the prerogatives of other 
branches and levels of government. 

Some of the characteristics of this “judicial activism" have been said to include: 

a. A tendency by the judiciary toward problem-solution rather than 
grievance-resolution; 

b. A tendency by the judiciary to employ the individual plaintiff as a 
vehicle for the imposition of far-reaching orders extending to broad 
classes of individuals; 

c. A tendency by the judiciary to impose broad, affirmative duties 
upon governments and society; 

d. A tendency by the judiciary toward loosening jurisdictional 
requirements such as standing and ripeness; and 

e. A tendency by the judiciary to impose itself upon other institutions 
in the manner of an administrator with continuing oversight 
responsibilities. 

The founders of this country, and the framers of the Constitution, provided for 
three branches of the federal government. The executive branch carries out and 
enforces the laws made by Congress. The legislative branch has the power to enact 
legislation. The main role of the federal judiciary is to decide conflicts arising under the 
Constitution, conflicts involving federal laws, conflicts between state governments and 
conflicts between citizens of different states. 

The purpose of the judicial branch is to interpret the laws and actions of the 
executive and legislative branches, using the Constitution and prior decisions of the 
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courts, as a foundation. The oath taken by a judge necessarily includes the limits put 
upon the judicial branch by the Constitution. 


AFFIDAVIT 


I, Micaela Alvarez, do swear that the information provided in this statement is, to the 
best of my knowledge, true and accurate. 




Margie Z. Viiiagomei. 
'^lolar/ Public, State of Texas 

J f/y Commis&ofi Expires 

JUNE14, 200S 
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Chairman Hatch. Thank you, and we welcome all the rest of 
your family who have all been introduced. We appreciate having 
you with us and we are honored by your presence. 

Judge Starrett. 

STATEMENT OF KEITH STARRETT, NOMINEE TO BE DISTRICT 
JUDGE FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

Judge Starrett. Thank you, Senator Hatch, and thank you so 
much for having this hearing today. 

I would like to recognize my wife, Barbara, who is here. 

Chairman Hatch. Barbara, if you would stand. Delighted to 
have you here. 

Judge Starrett. I also have my children who were not able to 
be here today. My son Josh and his wife Melissa, my daughter 
Leah Claire and her husband Grant Bennett, and my son Whit, are 
not able to be here today. 

I also have two special friends. Judge Joe Pigott and his wife 
Lorraine are here today, if you would stand. Judge Pigott was my 
predecessor in office. He served our State and district very well as 
circuit judge for I 7 V 2 years before I took the bench upon his retire- 
ment. 

Chairman Hatch. We welcome both of you here. It is nice of you 
to come all this way. 

Judge Starrett. I would also like to point out. Senator, that 
their son was approved by this Committee about 10 years ago as 
U.S. Attorney for the Southern District of Mississippi. 

Thank you. 

[The biographical information of Judge Starrett follows:] 
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I. BIOGRAPHICAL INFORMATION (PUBLIC) 


1. Full name (include any former names used.) 

Melvin Keith Starrett, Keith Starrett 

2. Address: List current place of residence and office 
address (es) . 

(Residence) (Office) 

Post Office Box 1913 

McComb, Mississippi 39648 299 Apache Drive, Suite C 

McComb, Mississippi 39649 

3. Date and place of birth. 

July 15, 1951; McComb, Mississippi 


Marital Status (include maiden name of wife, or husband's 
name). List spouse's occupation, employer's name and 
business address (es). 

Married to Bai-bara Leah O'Neal Starrett 
Occupation - Staff Therapist 

Employer - Southwest Mississippi Children's Advocacy Center 
Address - 208 North Front Street, McComb, Mississippi 39648 

5. E ducation : List each college and law school you have 

attended, including dates of attendance, degrees received, 
and dates degrees were granted. 

National Judicial College, General Jurisdiction, 1992, 

Advanced Evidence, 1996, Current Issues in Substance 
Abuse, 1998, Today's Justice, Historic Bases, 2001, The 
Fourth Amendment, Comprehensive Training for Trial 
Judges - (as an instructor) , 2004 

University of Mississippi School of Law - August 1972- 
December 1974 ;' Degree Received - Juris Doctor 

Mississippi State University - June 1971-August 1972; 

Degree Received - Bachelor of Science in Business 
Administration 

Millsaps College - August 1969-May 1971 (No degree received) 
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6. Employment Record : List {by year) all business or 

professional corporations, companies, firms, or other 
enterprises, partnerships, institutions and organizations, 
nonprofit or otherwise, including firms, with which you were 
connected as an officer, director, partner, proprietor, or 
employee since graduation from college. 

1972-1977 Worked part-time in my father's business, Farmers 
Milling and Seed Company, Magnolia, MS 

1972- 1974 Worked part-time in the law library at the 
University of Mississippi 

1973- 1974 Worked part-time as a clerk and abstractor for 
Omar Craig, Attorney, Oxford, Mississippi 

1975-1976 Statham & Watkins Attorneys; employed as an 
associate attorney 

1975- present M-J-K, Inc.; officer and director 

1976- 1977 Statham and Watkins Attorneys as a junior 
partner 

1977- 1979 Statham, Watkins, Starrett and Mitchell 
Attorneys; partner 

1978- 1992 First Bank and First Southwest Corporation as a 
director 

1980-1984 Self-employed as solo practitioner - attorney 

1981 March and April) State of Mississippi; part-time 

assistant district attorney for the Fourteenth Circuit 
Court District 

1983- 1988 Mississippi Mining and Marketing Company as an 
officer and director 

1984- 1986 Practiced law in association with Mr. Gary L. 
Honea and later formed a partnership Starrett and 
Honea, PA, said partnership was dissolved in 1986 

1985- 2003 East McComb Landfill, Inc. officer and director 

1986- 1992 Self-employed as a solo practitioner - attorney 
1990 Liberty Furniture Manufacturing Company as a director 
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1992 -present State of Mississippi as a Circuit Judge 

2000-2002 Southwest Mississippi Forestry Association, 
president 

2003 -present Brookhaven Outreach Ministries as a director 

7. Military Serr/ice : Have you had any military service? If 
so, give particulars, including the dates, branch of 
service, rank or rate, serial number and type of discharge 
received. 

None 

8. Honors and Awards : List any scholarships, fellowships, 
honorary degrees, and honorary society memberships that you 
believe would be of interest to the Committee. 

Judicial Excellence Award given by the Mississippi Bar 
Association 2003 

Fellow Mississippi Bar Foundation 2003 

Justice Achievement Award given by the Mississippi Court 
Administrators Association 2002 

Leadership Award given by the Louisiana Association of 
Drug Court Professionals 2002 

9. Bar Associations : List all bar associations, legal or 
judicial-related committees or conferences of which you are 
or have been a member and give the titles and dates of any 
offices which you have held in such groups. 

Mississippi Bar 

American Bar Association 

Southwest Mississippi Bar Association - served as secretary 
for several terms and as a president in 1990-91 

Appointed to the Mississippi State Judicial Nominating 
Committee by Governor William Winter 19^8-82 

Served as delegate for the Conference of Circuit Judges 
to the Study Commission on the Mississippi Judicial 
System 2001 
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Serve on Mississippi Commission to redraft the Mississippi 
Criminal Code 2 002 -present 

Serve as a director for the Mississippi Association of Drug 
Court Professionals 2003 -present 

Serve on the Mississippi Drug Court Commission (appointed 
by Mississippi Supreme Court Chief Justice) 2002- 
present 

Serve on Faith Based Initiatives and Corrections Transition 
Team Committee (appointed by Governor Haley Barbour) 
2003- present 

Member of Conference of Circuit Judges 1992-present 

10. Other Memberships : List all organizations to which you 
belong that are active in lobbying before public bodies. 
Please list all other organizations to which you belong. 

Member of organizations active in lobbying: 

Conference of Mississippi Judges 

Mississippi Bar .Association 

Organizations to which I belong: 

Southwest Mississippi Forestry Association, president, 
2000-2002 

Mississippi Forestry Association 
McComb Fitness Center 

First Baptist Church of McComb, Mississippi 

11. Court Admission : List all courts in which you have been 
admitted to practice, with dates of admission and lapses if 
any such memberships lapsed. Please explain the reason for 
any lapse of membership. Give the same information for 
administrative bodies which require special admission to 
practice . 

Mississippi Supreme Court December 21, 1974 - present 

United States District Court for the Northern District of 
Mississippi December 20, 1974 - present 
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United States District Court for the Southern District of 
Mississippi February 13, 1978 - present 

There have been no lapses since admission. 

12. Published Writings : List the titles, publishers, and dates 
of books, articles, reports, or other published material you 
have written or edited. Please supply one copy of all 
piiblished material not readily available to the Committee. 
Also, please supply a copy of all speeches by you on issues 
involving constitutional law or legal policy. If there were 
press reports about the speech, and they are readily 
available to you, please supply them. 

Publications : 


The Felony Level Drug Courts in Mississippi : An Update. 

THE MISSISSIPPI LAWYER (April-May 2002) 

Effective Solutions for the War on Drugs: Are Drug Courts 
the Answer? THE MISSISSIPPI LAWYER (January ^February 
2000 ) 

Is it Time for Drug Courts in Mississippi? MISSISSIPPI 
POLICE JOUItNAL (Winter 1999) 

Speeches Involving Issues of Constitutional Law or Legal 

Policy : 

September 15, 1992 spoke to McComb High School Mock Trial 
Team on Rules of Evidence 

December 1, 1992 spoke to Southwest Mississippi Law 

Enforcement Association regarding issuing involving 
Circuit Court. 

January 20, 1993 spoke to Kiwanis Club in Brookhaven, 

Mississippi regarding current issues in Circuit Court. 

April 14, 1993 speech delivered to the McComb Rotary Club 
regarding the court system. (Copy attached) 

June 22, 1993 spoke to McComb Lions Club regarding general 

Circuit Court issues. 

June 24, 1993 spoke at the opening and dedication of new 
Pike County Jail in Magnolia, Mississippi. 
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October 7, 1993 spoke to the Rotary Club in Tylertown, 
Mississippi regarding the Circuit Court system 

October 14, 1993 spoke to Daughters of American Revolution 
regarding the need for education of felony offenders. 

October 27, 1993 same speech as above delivered to the 
Crystal Springs, Mississippi Chamber of Commerce. 

January 12, 1994 speech delivered to the Kiwanis Club in 
Brookhaven, Mississippi - informational speech about 
the court system in our district. (Copy attached) 

February 3, 1994 spoke to Lincoln County Bar Association on 
discovery abuse. 

March 17, 1994 speech given to the Exchange Club of McComb, 
Mississippi - an informational speech about the court 
system in our district. (Copy attached) 

March 19, 1994 speech to the Keenagers Group, an 

organization of older citizens - an informational 
speech about the court system in our district (Copy 
attached) 

June 7, 1994 Speaking to community group in Copiah County, 
Mississippi regarding problems created by drugs and 
drug related crime 

July 19, 1994 speech to McComb Lions Club regarding 
criminal problems and problems caused in society. 

August 11, 1994 spoke to Senior Citizens Group at Co-Lin 
Community College regarding substance abuse problems 
in the community. 

April 10, 1995 spoke to government class at North Pike High 
School in McComb, Mississippi regarding the judicial 
system. 

April 13, 1995 spoke at Higgins Middle School in McComb, 
Mississippi on democracy and rights of citizens. 


January 11, 1996 spoke to Exchange Club in Brookhaven, 
Mississippi regarding circuit court. 

June 6, 1996 gave speech entitled "Education and the 
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Judicial System" delivered to the State Correctional 
Education Conference, Jackson, Mississippi 

January 13, 1997 program presented to Southwest Mississippi 
Bar Association on Mississippi Tort Claim Act 

November 6, 1997 spoke to Southwest Mississippi Bar 
Association regarding circuit court issues. 

February 19, 1998 spoke to Exchange Club in Brookhaven, 
Mississippi on general circuit court issues. 


April 3, 1998 spoke at St. James Missionary Baptist Church 
regarding community involvement and assisting persons 
involved in the criminal justice system. St. James is 
the largest African-American church in Lincoln County, 
Mississippi . 

May 14, 1998 spoke for Law Day Program at Osyka Elementary 
School in Osyka, Mississippi. Topic of speech - 
Celebrate Your Freedom. 

January 5, 1999 spoke to McComb Lions Club regarding 
sentencing alternatives used in circuit court. 

January 22, 1999 spoke to Southwest Mississippi Bar 
Association - circuit court update. 

February 4, 1999 spoke to McComb Lions Club regarding Drug 
Court . 

February 25, 1999 spoke to Neighborhood Watch Group 
regarding increase in crime in our communities. 

March 18, 1999 spoke to group of judges at Jolimar Recovery 
Center regarding our new Drug Court Program . 

April 7, 1999 spoke to class at Copiah Lincoln Community 

College in Wesson, Mississippi on charge to the grand 
jury. 


August 12, 1999 Presenter for the Mississippi Department 

of Human Services, speech dealing with community based 
family resources and support programs for children 

August 17, 1999 spoke to National Association of Social 
Workers, Chapter in Bogue Chitto, Mississippi. 
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September 11, 1SI99 spoke to a study conference of 

Mississippi Defense Lawyers Association in Jackson, 
Mississippi regarding litigation techniques. 

October 17, 1999 Speech delivered at Adams United 

Methodist Church on the breakdowns in society and the 
problems created in the criminal justice system. 

December 11, 1999 spoke to Lincoln County Land Owners 
Association regarding trespass. 

January 30, 2000 spoke at dedication of New Zion Baptist 

Church in Tylertown, Mississippi. Topic ~ the church's 
mission to its community. 

February 16, 2000 spoke to Mississippi Association of 

Circuit Clerks at their annual meeting on drug court 
programs . 

March 22, 2000 spoke to government class at Co-Lin Community 
College in Wesson, Mississippi regarding circuit court. 

May 22, 2000 spoke at Sweet Home Missionary Baptist Church 
in McComb, .Mississippi regarding drug courts. 

June 22, 2000 presented a program on Mississippi Educational 
Television on drug courts. 

July 25, 2000 spoke at Columbia Rotary Club in Columbia, 
Mississippi on drug courts. 

August 3, 2000 spoke at Juvenile Justice Conference in 

Jackson, Mississippi on implementation of drug courts 
in youth court . 

April 27, 2001 spoke to Mississippi Association of Legal 

Assistants in Hattiesburg, Mississippi on drug courts. 

July 4, 2001 speech to Wade Baptist Church for a patriotic 
celebration. (Copy attached) 

December 13, 2001 spoke to Law Clerk's Association in 
Jackson, Mississippi regarding drug courts. 

March 20, 2002 spoke to McComb Rotary Club - drug court 
update . 

June 6, 2002 spoke to Community Leadership Program in 
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KcCoitib, Mississippi on the court system and how it 
works in the commtmity. 

September 11, 2002 spoke at Community September 11 Memorial 
Program at Parklane High School in McComb, Mississippi 
regarding sacrifices made by our forefathers. 

March S, 2003 spoke to government class at Southwest 

Community College in Summit, Mississippi on the court 
system. 

April 3, 2003 spoke at Community Leadership Program on the 
court system. 


April 24, 2003 spoke to Mississippi Association of Court 
Administrators at their annual conference on drug 
courts and also received the Judicial Achievement 
Award from said association. 

May 7, 2003 spoke at conference sponsored by Mississippi 
Bureau of Narcotics Agency on different ways to 
address the substance abuse problem in our state. 

May 12, 2003 spoke to the American Inns of Court in 

Jackson, Mississippi and presented a program on drug 
courts . 

June 20, 2003 spoke to Jackson County Bar Association in 

Pascagoula, Mississippi on establishing a drug court in 
Jackson County. 

August 20, 2003 presented at Professionalism Program for 

new law students at Mississippi College School of Law. 

October 2003 Presenter the conference of Mississippi 
judges on the new Drug Court Law enacted in 
Mississippi 


October 23, 2003 "What is a Drug Court and why Do We Need 
Drug Courts" presented to the Mississippi Association 
of District Attorneys at their annual conference in 
Tunica, Mississippi. 

November 20, 2003 Speech promoting drug courts delivered to 
a circuit court district in Philadelphia, Mississippi 

January 30, 2004 spoke at Southwest Mississippi Regional 
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Continuing Legal Education of the Mississippi Bar 
regarding circuit court update. 

February 26, 2004 spoke at Exchange Club of Brookhaven, 
Mississippi - drug court update. 

March 30, 2004 spoke at McComb Lions Club in McComb, 
Mississippi - update on Drug Court. 

13. Health : What is the present state of your health? List the 
date of your last physical examination. 

Excellent; February 10, 2004 

14. Judicial Office : State (chronologically) any judicial 
offices you have held, whether such position was elected or 
appointed, and a description of the jurisdiction of each 
such court . 

July 1, 1992 -December 1994; Circuit Court Judge for the 
Fourteenth Circuit Court District of Mississippi,- 
Appointed by Governor Kirk Fordice 

January 1, 1995 -present; Circuit Court Judge for the 

Fourteenth Circuit Court District of Mississippi; 
elected 

The jurisdiction for July 1992 through December 1994 

included the counties of Lincoln, Pike, Walthall and 
Copiah. 

The jurisdiction from January 1995-present includes the 
counties of Lincoln, Pike and Walthall. 

Circuit Court is a court of general jurisdiction. 

15. Citations : If you are or have been a judge, provide; (1) 
citations for the ten most significant opinions you have 
written; (2) a short summary of and citations for all 
appellate opinions where your decisions were reversed or 
where your judgment was affirmed with significant criticism 
of your substantive or procedural rulings,- and (3) citations 
for significant opinions on federal or state constitutional 
issues, together with the citation to appellate court 
rulings on such opinions. If any of the opinions listed 
were not officially reported, please provide copies of the 
opinions . 
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(1) citations for the ten most significant opinions 

written : 

1. Billy K. White and Daphne K. White, A Minor, by 
And Through Her Natural Mother and Next-Friend, 
Judy White-Smith v Yellow Freight Systems, Inc. 

And James D. Parish, Civil Action Number 5138-A, 

In the Circuit Court of Pike County, Mississippi . 
Opinion granting sanctions in August of 2002. 

2. Jane Wactor Scott, et al v Pulse Engineering, 

Inc., et al, Civil Action Number 95-0056 in the 
Circuit Court of Lincoln County, Mississippi. 

Order issued in June of 2002. 

3. Sue V. Oliver v Sheila Marie Chisolm, et al in the 
Circuit Court of Lincoln County, Mississippi, 

Civil Action Number 94-0022-A. Ruling on motion 
for summary judgment rendered in March of 1998. 

4 . L.W. Individually, and as Next-Friend of Her Son, 
J.A. V McComb Separate School District and unknown 
John Does (1-5), Civil Action Number 97-004-A in 
the Circuit Court of Pike County, Mississippi. 
Order on 12(b) Motion granted in March of 2001. 
Ruling reversed. L.W. v the McComb Separate 
Municipal School District, 754 So. 2d 1136 (Miss. 
1999) . 

5. Darlene Fortenberry, Natural Mother and Next- 
Friend and Jeffery Fortenberry, Natural Father and 
Next-Friends of Michael Charles Fortenberry, A 
Minor, Individually and on Behalf of Michael 
Charles Fortenberry v Walthall County Board of 
Education and Walthall County School District, 
Civil Action Number 2001-78-A in the Circuit Court 
of Walthall County, Mississippi. 

6. Employers Mutual Casualty Insurance Company v Phil 
Price and Phillip Wayne Price, Civil Action Number 
99 -060 -A in the Circuit Court of Pike County, 
Mississippi ordered entered in May of 2001. 

7. State of Mississippi v Glen Conley, Case I^umber 
15559-A in the Circuit Court of Pike County, 
Mississippi order overruling general and specific 
demurrer rendered in June of 1998. Affirmed 790 
So. 2d 773 (Miss. 2001). 


11 



159 


8. Billy Bordeleon, Administratrix of the Estate of 
Robert Alexander, Deceased v Joseph R. Slaughter 
and Lott Furniture Company, Inc., Cause Number 97- 
0026-A in the Circuit Court of Pike County, 
Mississippi. Ordered entered in February 2002, 

9. Air Comfort Systems, Inc. and Jimmy D. Lewis v 
Honeywell, Inc., civil action number 96-0176-A. 
Ruling on a motion for summary judgment rendered 
in June of 1998. Affirmed 760 So2d 43 (Miss. App. 
2000 ) . 

(2) A short summary of and citations for all appellate 

opinions where my decisions were reversed or where my 
judgment was affirmed with significant criticism of my 
substantive or procedural rulings. 

I have located 102 of my cases that have been appealed 
to the Mississippi Supreme Court. Eleven of the cases 
were reversed and they are as follows: 

1. Reynolds v State, 818 So. 2d 1287 (Miss. App. 

2002) . This case was one for simple assault on a 
law enforcement officer. The testimony was that 
the defendant hit the law enforcement officer with 
a "glancing blow" . The officer did not testify to 
pain and he related no injury. The indictment did 
not allege attempted assault and the case was 
remanded for a new trial because the State did not 
present proof of actual injury. 

2. Churchill v Pearl River Basin Development, 757 
So. 2d 940 (Miss. 1999). The Churchill case is a 
suit by a young man who was swimming at a water 
park and dove into shallow water, breaking his 
neck. A jury instruction and special 
interrogatory on assumption of the risk were 
given. The Court, in a split decision, found that 
the doctrine of assumption of the risk had been 
subsumed into comparative negligence. Following a 
defendants' verdict, the Court found that the 
instruction was in error and the case required 
reversal . 

3. Mississippi Employment Security Commission v 
Ratcliff, 754 So . 2d 595 (Miss. App. 2000). This 
case is an appeal of a ruling by the Circuit Court 
sitting as an intermediate appellant court that 
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reversed the ruling of the Mississippi Employment 
Security Conunission denying unemployment benefits 
to Ratcliff. Ratcliff was terminated from her job 
at Target when it was discovered that she had 
omitted on her employment application her previous 
employment at Wal-Mart. The Circuit Court opinion 
found that this did not rise to the level of gross 
misconduct and granted the employee unemployment 
compensation. The Court of Appeals reversed the 
Circuit Court and reinstated the finding of the 
Employment Security Commission of no unemployment 
benefits. The Appellate Court pointed out that 
the Circuit Court was not at liberty to stibstitute 
its opinion for that of an administrative body so 
long as their was substantial evidence in the 
record supporting the decision of the 
administrative body. 

5. Slaughter v State, 752 So. 2d 1092 {Miss. App. 

1999) . In this case the defendant was indicted for 
murder and convicted of manslaughter. The basis 
for the reversal is that the state's attorney 
asked a question on cross-examination of the 
defendant regarding a prior occasion when he had 
drawn a pistol on someone in anger. Once the 
defendant denied that this had ever occurred the 
State's attorney called a rebuttal witness to 
impeach the defendant's testimony. The Court found 
that setting up an impeachment witness by 
eliciting an answer to a question on cross- 
examination was reversible error. 

5. Banks v State, 726 So. 2d 567 (Miss. 1998). This 
was a conspiracy to sell cocaine case. The 
defendant was convicted by a jury. There were 
originally nine people indicted on the conspiracy 
and Banl:s was the only one tried. There was 
evidence that the defendant, Banks, had engaged in 
conspiracies with two of the co- conspirators . They 
in fact testified about his involvement in the 
conspiracy to possess and sell cocaine. There was 
also some other evidence regarding Banks 
involvement in the conspiracy. However, the 
Supreme Court found that there was nothing to 
connect the two separate conspiracies or to 
connect the conspiracies with the other six co- 
indictees . The Court found that there was a 
material variance between the indictment and the 
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State's proof and that although sufficient proof 
of individual conspiracies existed between three 
of the nine indictees that the State's proof was 
insufficient to prove the charge laid in the 
indictment and therefore the evidence failed. The 
Supreme Court reversed the Court of Appeals, which 
had affirmed the case. 

7. Lambert v State, 724 So. 2d 392 (Miss. 1998) . The 
defendant Lambert was convicted of one count of 
touching a child for lustful purposes. Rebuttal 
testimony was admitted regarding lewd acts of 
Lambert with other children under Rule 404 (b) . The 
Court reversed and found that it was error to 
allow 404(b) evidence when it involved acts of the 
defendant with children other than the victim in 
the case before the Court . 

8. Cotton V State, 675 So. 2d 308 (Miss. 1996). 

Cotton was convicted of aggravated assault. The 
victim refused to testify against the defendant 
and also claimed medical privilege to prevent the 
doctor from testifying about the gunshot wound 
through the victim's leg. A police detective was 
allowed to testify concerning the wor)tings of the 
weapon used in the assault. The Court found that 
allowing the detective to testify and give 
opinions about the gun was error since he was not 
tendered as an expert witness. Also, the Court 
found that allowing the doctor to testify 
regarding the injuries to the victim without the 
medical privilege being waived constituted error 
and the case was reversed. 

9. Cowart v State, 665 So. 2d 887 (Miss. 1995). This 
opinion was not designated for publication. Cowart 
was indicted for sale of cocaine, conspiracy to 
sell cocaine and possession of cocaine with intent 
to distribute. He was found guilty of all three 
charges by the jury. Defendant had been originally 
indicted jointly with his brother and was with him 
when the crack cocaine sale was made . The cases 
were severed and the Court found that the State 
failed to present enough proof tying the brothers 
together and reversed and rendered in favor of 
Jewel Cowart, Jr. 

10. Robinson v State, 669 So. 2d 793 (Miss. App. 1995) . 
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Louise Robinson was convicted of murder and 
aggravated assault. As part of its case the State 
offered and was allowed to present evidence under 
Rule 404(b). The evidence that was used included 
prior instances of violence between the defendant 
and one of the victims. The Appellate Court found 
that the evidence did not fall within one of the 
exceptions for character evidence stated in Rule 
404 (b) and that the evidence was inadmissible and 
constituted reversible error. 

11. L.W. V the McComb Separate Municipal School 

District, 754 So. 2d 1136 (Miss. 1999) . A student 
was assaulted by another student after leaving 
school. The plaintiff alleged that the school 
district was negligent in its supervision of the 
students and that there was evidence of "bullying" 
at school which should have alerted the school 
district to provide protection for the student 
even after leaving the school property. Summary- 
judgment was granted based on the newly enacted 
Mississippi Tort Claim Act and the case against 
the school district was dismissed. The Supreme 
Court in a very far reaching opinion, reversed the 
finding of immunity pursuant to the Tort Claim 
Act . 

(3) Citations for significant opinions on federal or 
state constitutional issues: 

1. Hollywood Cemetery Association v Board of Mayor 
and Selectmen of the City of McComb City, 
Mississippi, etc. Civil Action Number 96-0168-A 
and Ci'vil Action Number 97-0064-A combined. The 
ruling on Bills of Exception rendered in May of 
1998. Affirmed 760 So2d 715 (Miss. 2000). 

16. Public Office : State (chronologically) any public offices 
you have held, other than judicial offices, including the 
terms of service and whether such positions were elected or 
appointed. State (chronologically) any unsuccessful 
candidacies for elective public office. 

(A) March & April 1981 - Part-time Assistant District 

Attorney for the Fourteenth Circuit Court District of 

Mississippi . (Appointed) 

(B) 1987 unsuccessful candidate for Mississippi State 
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Senate . 

2000 unsuccessful candidate for Mississippi Supreme 
Court . 


Legal Career : 


a. Describe chronologically your law practice and 
experience after graduation from law school 
including : 


1. whether you served as clerk to a judge, 
and if so, the name of the judge, the 
court, and the dates of the period you 
were a clerk; 


I did not serve as a clerk to a judge. 


2 . whether you practiced alone, and if so, 

the addresses and dates ; 

January 1980-1982 - I practiced as a 
sole practitioner at 101 North 
Cherry Street, Magnolia, 
Mississippi 39652 in a 
building called The 101 Building. 

1982-1984 - I was a sole practitioner 

and my practice was located at 26S 
South Cherry Street in Magnolia, 
Mississippi . 

1984-1986 I practiced in association 

with Gary Honea. The association 
was known as Starrett and Honea. 

1986-1989 I practiced as a sole 

practitioner at 265 South Cherry 
Street, Magnolia, Mississippi 
39652 . 

1989-1992 I practiced as a sole 

practitioner at 299 Apache Drive, 
Suite A, McComb, Mississippi 39648. 

3. the dates, names and addresses of law 

firms or offices, companies or 
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governmental agencies with which you 
have been connected, and the nature of 
your connection with each; 

1975-1977 Statham and Watkins; 110 
North Cherry Street, Magnolia, 
Mississippi 39652. I practiced 
with Mr. B.D. Statham and Mr. 
William Watkins as an associate. 

1977-1979 Statham, Watkins, Starrett and 
Mitchell; 110 North Cherry Street, 
Magnolia, Mississippi 39652. I 
practiced with Mr. William Watkins 
and Mr. Lem Mitchell as a partner. 

1984-1986 I practiced in association 
with Mr. Gary L. Honea with the 
firm of Starrett and Honea as a 
partner. Our office was located at 
265 South Cherry Street, Magnolia, 
Mississippi . 

1981 (March & April) I worked for the 

State of Mississippi as a part-time 
assistant district attorney for 
newly elected district attorney in 
the Fourteenth Circuit Court 
District. Our arrangement was that 
1 work for a couple of months to 
help him get his office up and 
running and then return to full 
time private practice. Our office 
was located at 210 East Bay Street, 
Magnolia, Mississippi. 

1992-present State of Mississippi - 

I have served as circuit judge for 
the Fourteenth Circuit Court 
District. My office is located at 
299 Apache Drive, Suite C, McComb, 
Mississippi 39648. 


b. 1. What has been the general character of your 
law practice, dividing it into periods with 
cJates if its character has changed over the 
years? 
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During my entire law practice I worked as a 
small town practitioner representing 
plaintiffs, defendants, debtors, creditors 
and criminal defendants . My practice 
included real estate, personal injury, 
bankruptcy, criminal defense, domestic 
relations and commercial litigation. 


2. Describe your typical former clients, and 

mention the areas, if any, in which you have 
specialized. 

My typical former clients would be 
individuals. I did not specialize but most 
of my income was generated through litigation 
and real estate practice. 

c. 1. Did you appear in court frequently, 
occasionally, or not at all? If the 
frequency of your appearances in court 
varied, describe each such variance, giving 
dates . 


1 appeared in court frequently, averaging 
at least one litigated issue in a court of 
record each week during my entire practice. 

2 . What percentage of these appearances was in: 

(a) federal courts; 10% 

(b) state courts of record; 85% 

(c) other courts. 5% 

'3. Khat percentage of your litigation was: 

(a) civil; 90% 

(b) criminal. 10% 

4. State the. number of cases in courts of record 
you tried to verdict or judgment {rather than 
settled) , indicating whether you were sole 
counsel, chief counsel, or associate counsel. 

1 tried at least four hundred cases as sole 
or chief counsel and a few as associate 
counsel . 

5. What percentage of these trials was: 

(a) jury; 15% 
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(b) non- jury. 85% 

18. Litigation : Describe the ten most significant litigated 
matters which you personally handled. Give the citations, 
if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of 
each case. Identify the party or parties whom you 
represented; describe in detail the nature of your 
participation in the litigation and the final disposition of 
the case. Also state as to each case; 

(a) the date of representation; 

(b) the name of the court and the name of the judge or 
judges before whom the case was litigated; and 

(c) the individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel for 
each of the other parties. 

(1) Entex Inc. v McGuire, reported at 414 So. 2d 437 
(Miss. 1982). This was a suit that was tried in 
the Circuit Court of Pike County, Mississippi. I 
represented two individuals whose home was 
destroyed by an explosion and fire that was 
caused by the employees of the City of McComb 
performing maintenance work on a water line and 
striking a gas line. During the trial in circuit 
court, I worked with co-counsel Breed O. Mounger, 
Jr., and obtained a verdict on behalf of the 
plaintiffs. I handled the appeal alone. I 
represented the McGuires from about January of 
1980 through the conclusion of the case. My work 
included investigation, preparation, trial and 
appeal of the case. The case was tried before; 

Honorable Joe N. Pigott 
Circuit Judge 
Post Office Boy. 1916 
McComb, Mississippi 39649 
phone number 601-684-8155. 

My CO -counsel was; 

Honorable Breed O. Mounger, Jr. 

Post Office Box 191 
Tylertora, Mississippi 39667 
Phone number 601-876-4011. 

The principal counsel for the City of McComb was; 
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Honorable Robert W. Brumfield 
119 North Broadway Street 
Post Office Box 886 
McComl), Mississippi 39649 
Phone number 601-684-6421. 

The principal counsel for Entex was : 

Honorable Newt Harrison 

Suite 1400, 248 East Capitol Street 

Jackson, Mississippi 39205 

Phone number 601-948-3101. 

The case was affirmed in part and reversed in part 
by the Mississippi Supreme Court. On re-trial we 
obtained a verdict that was not appealed. At the 
time it was one of the largest verdicts ever 
rendered in Pike County, Mississippi. 

(2) Illinois Central Gulf Railroad Company v Sanders, 
368 So. 2d 839 (Miss. 1979) and Illinois Central 
Gulf Railroad Company v Sanders, 440 So. 2d 1009 
(Miss. 1983). 

The litigation was a suit for damages brought by 
my client, Mrs. Blanche Bacot Sanders, against 
Illinois Central Gulf Railroad Company for 
flooding that was caused by the improper 
maintenance of the railroad right-of-way. A 
significant flooding problem was caused, killing a 
large volume of trees. Representation was begun 
in 1975 and concluded in 1983 when the verdict in 
favor of my client was finally affirmed by the 
Mississippi Supreme Court. The case was tried 
before Honorable Bert Jones, Chancery Judge (now 
deceased) in the Chancery Court of Pike County, 
Mississippi. I handled the case for the plaintiff 
alone . 

The principal counsel for the railroad was: 

Honorable Robert W. Brumfield 
119 North Broadway Street 
Post Office Box 886 
McComt', Mississippi 3 9649 
Phone number 601-684-6421. 

(3) Masonite Corp. v Williamson and Tate, 404 So. 2d 
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565 (Miss. 1981). The case was tried in the 
Chancery Court of Pike County, Mississippi before 
Honorable Bert Jones, Chancery Judge (now 
deceased) . I represented the individual plaintiffs 
Mrs. Marie Williamson and Mr. W.B. Tate. The case 
involved the theft of a large volume of timber 
from property owned by the plaintiffs and the 
conversion of the timber by a number of different 
sawmills. I represented the plaintiffs from 1979 
through 1981 and handled the preparation, trial 
and appeal of the case. The case was affirmed on 
appeal and established current law as to measure 
of damages in timber theft cases. 

One of the defendants was represented by: 

Honorable John Gordon Roach, Jr. 

225 Canal Street 
Post Office Box 506 
McCorab, Mississippi 39649 
Phone number 601-684-6630. 

The other attorneys are deceased. 

(4) Rogers, et al v Ainsworth, Case Number 29,967 in 
the Chancery Court of Pike County, Mississippi. 

The case was tried by: 

Honorable R. B. Reeves 
Chancery Judge (now retired) 

208 Third Street 
Post Office Box 1144 
McComb, Mississippi 39649 
Phone number 601-684-5336. 

The litigation was by owners of an interest in an 
oil field against the operator and co-owner of the 
oil field for conversion. It involved the over 
billing, theft and fraud by the operator in the 
operations of the oil field and involved hundreds 
of thousands of dollars in fraud and over charges . 
I represented all of the plaintiffs. 

The defendant was represented by: 

Honorable John Jefferies 
Post Office Box 6 
Laurel, Mississippi 39441 
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Phone number 601-426-3626. 

The case was very conplex and involved an immense 
amount of accounting and discovery work. The case 
was settled in the middle of the trial for a 
substantial sum of money. The case was filed 
Decemlser 8, 1982 and finally dismissed October 4, 
1985 . 


(5) Williams and McBride v Magnolia Electric Power 
Association, Case Number 4059 in the Circuit 
Court of Pike County, Mississippi. I represented 
the plaintiffs in an electrical injury case 
against Magnolia Electric Power Association. The 
case vras filed in January of 1984 and was finally 
settled and dismissed in July of 1986. The case 
involved negligence in the installation and 
maintenance of electrical power lines and severe 
personal injuries resulting from the alleged 
negligence . 

My co-counsel in this case was: 

Honorable Ronald Whittington 
229 Main Street 
Post Office Drawer 1919 
McComb, Mississippi 39649 
Phone number 601-684-8888. 

Counsel for the defendant was : 

Honorable Jack Land 

Bryan, Nelson, Randolph and Weathers 
6524 U.S. Highway 98, West 
Hattiesburg, Mississippi 39402 
Phone number 601-261-4100. 

The judge that handled this case was: 

Honorable Joe N. Pigott 
Circuit Judge 
Post Office Box 1916 
McComt', Mississippi 39649 
Phone number 601-684-8155. 

(6) State of Mississippi v David Jackson, docket 
number 12,523 in the Circuit Court of Pike County, 
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Mississippi. The presiding judge was: 

Honorable Joe N. Pigott 
Post Office Box 1916 
McComb, Mississippi 39649 
Phone number 601-684-8155. 

I represented the defendant, Mr. David Jackson, as 
sole counsel . The counsel for the State of 
Mississippi was: 

Honorable Dunnica Ott Lampton 
188 East Capitol Street, Suite 500 
Jackson, Mississippi 39201 
Phone number 601-973-2832. 

The case involved a conspiracy to commit capital 
murder or murder for hire. Mr. Jackson was the 
president of the local Chamber of Commerce and a 
businessman in McComb who allegedly hired two men 
to kill his estranged wife who was in the state of 
Tennessee. The case was tried to a conclusion and 
a defendant's verdict was reached. 

(7) Billy Joe Fortenberry v Wyeth Laboratories, Case 
Number 4300 in the Circuit Court of Pike County, 
Mississippi. The case was a products liability 
and medical malpractice case brought against the 
physician administering and the manufacturer of 
a flu vaccine. The case was filed October 31, 1985 
in the Circuit Court of Pike County, Mississippi. 

I was CO- counsel with: 

Honorable Ralph Chapman 
501 First Street 
Post Office Box 428 
Clarksdale, Mississippi 39614 
Phone number 662-627-4105. 

The defendant was represented by: 

Honorable Roy Smith 

Suite 400, 4400 Old Canton Road 

Post Office Box 1084 

Jackson, Mississippi 39215-1084 

Phone number 601-969-7607. 

The case was filed October 31, 1985 and was 
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finally ruled on by the Mississippi Supreme Court 
in September of 1988. At the trial there was a 
verdict rendered in favor of the plaintiff in the 
amount of $200,000.00. The case was reversed and 
rendered by the Mississippi Supreme Court . I did 
not participate in the appeal. The presiding judge 
was : 


Honorable Joe N. Pigott 
Post Office Box 1916 
McComb, Mississippi 39649 
Phone number 601-684-8155. 

The case is reported at 530 So. 2d 688 (Miss. 1988). 

(8) Charles Smith, et al v Chevron U.S.A., et al 

Civil Action No. 96-0298-A; In the Circuit Court 
of Lincoln County, Mississippi and ten other 
separate filings involving numerous other 
Plaintiffs with the same defendants all filed in 
the Circuit Court of Lincoln County, Mississippi. 

The above cases were mass tort cases wherein a 
group of personal injury claimants and property 
damage claimants sued Chevron U.S.A. for 
pollution, including radio active pollution for 
a large area in Lincoln County. There were 
approximately fourteen hundred plaintiffs that 
alleged both personal injuries and property 
damage that resulted from the contamination of 
approximately six thousand acres. The cases went 
on over a period of approximately six years and 
included one five week trial. All of the cases 
involved very complex fact situations and 
immense amounts of expert testimony. I handled 
this case as judge. The priraa.ry lawyers involved 
were : 

Jeffery S. Thompson 
Williams, Bailey Law Finn, LLP 
8441 Gulf Freeway, Suite 600 
Houston, Texas 77017 
Phone 713-230-2200 

Thomas E. Bilek 

Hoffener, Bilek and Eidman, LLP 
440 Louisiana, Suite 720 
Houston, Texas 77002 
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Phone 713-227-7720 

Stewart Smith 

Attorney at Law 

365 Canal Street, Suite 2850 

New Orleans, Louisiana 70130 

Phone 504-593-9600 

Robert E. Meadows 

1100 Louisiana Street, Suite 4000 
Houston, Texas 77002-5213 
Phone 713-276-7370 

William Keffer 
Attorney at Law 

8401 North Central Expressway, Suite 630, LB #10 
Dallas, Texas 75225 
Phone 214-696-2050 

Robert O. Allen 
Attorney at Law 
214 Justice Sti-eet 
Brookhaven, Mississippi 39601 
Phone 601-833-4361. 

(9) J.C. Givens v Transworld Drilling Company, et al , 
Docket number 6:86CV1485 In the United States 
District Court for the Western District of 
Louisiana. Co-counsel for the plaintiff was: 

Honorable James George 
1505 Perkins Road 
Building 2 , Suite D 
Baton Rouge, Louisiana 70810 
Phone number 225-769-3064 

The case was a personal injury case involving a 
defective alignment of a stairway coming down from 
the crane on a offshore drilling rig. The 
defendant. Transworld, was represented by: 

Honorable Nicholas Gachassin 
Gachassin & Hunter 
Post Office Box 2850 
Lafayette, Louisiana 70502 
Phone number 337-235-4576. 


The case involved a significant amount of 
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discovery, expert preparation, etc., but was 
settled for a very significant amount of money 
shortly before trial. The judge that handled the 
case was: 

Honorable Mildred Methvin 
800 Lafayette Street, Suite 3500 
Lafayette, Louisiana 70501 
Phone number 337-593-5140. 


(10) Katherine Pairburn v Chemhaulers , Inc., docket 
number 8458 in the U.S. District Court for the 
Eastern District of Louisiana, (New Orleans) . 
Co-counsel for the plaintiff was: 

Honorable Ralph Brewer 
200 Government Street, Suite 210 
Baton Rouge, Louisiana 70802 
Phone number 225-387-0293. 

Counsel for the defendants was: 

Honorable Craig R. Nelson 
610 Baronne Street 
New Orleans, Louisiana 70113 
Phone number 504-524-6221. 

The case was a wrongful death case which occurred 
when an eighteen wheeler struck my client's 
vehicle as he was traveling down the interstate, 
causing his truck to flip and his death. The case 
was settled the night before the trial was to 
begin for a significant sum of money in a 
structure for the widow and four children. 

The judge that handled the case was Honorable 
Patrick Carr, now deceased. 

19. Legal Activities : Describe the most significant legal 
activities you have pursued, including significant 
litigation which did not progress to trial or legal matters 
that did not involve litigation. Describe the nature of 
your participation in this question, please omit any 
information protected by the attorney-client privilege 
(unless the privilege has been waived.) 

1. Representation of First Bank and First Southwest 
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Corporation in a potential Chapter 11 filing of First 
Southwest Corporation. During the very difficult 
financial times for banks during 1988-1991 the holding 
corporation of First Bank considered the filing of a 
bankruptcy. There were significant dealings regarding 
same . There was a workout arranged with the holding 
company lender and no Chapter 11 was filed. 

2 . In 1995 I presided at judge in the case of King v 
Illinois Central Railroad in the Circuit Court of 
Lincoln County, Mississippi . The case was a wrongful 
death case hut the special significance of the case was 
that nationally known author John Grisham was the 
plaintiff's attorney. The case was covered by national 
and international media. My staff and I developed a 
plan to deal with this extremely high profile case, 
including the ground rules for reporters and 
spectators. The case flowed very smoothly with no 
problems attributable to the notoriety of the case. 

3. In 1999 and 2000 I presided over the case of State of 
Mississipvi V Michael Rubenstein . Mr. Rubenstein was 
charged with three counts of murder, including the 
murder of a child, to collect a large insurance policy. 
The case involved numerous nationally known forensic 
experts and complex legal and evidentiary issues. The 
case was tried the first time for eleven days and 
resulted in a hung jury. The case was tried the second 
time in 2000 and Mr. Rubenstein was convicted and 
sentenced to death. The case has been reported on CBC 
news program Sixty Minutes, ABC's 20/20 News Program 
and last month was the topic of a forty minute segment 
of A&E's Cold Case Files. 

4 . I assisted in the development and financing of a 
subdivision called Chatawa Bluffs and its owners 
subsequent development of a time share camping club 
located on the Bogue Chitto River. There were many 
details that were handled, including the closing of a 
raultimillion dollar loan in Hartford, Connecticut. 

5. In 1999 I started the first felony level drug court in 
Mississippi. The court has developed into the model 
court for Mississippi and other drug courts that have 
been started have followed our model. The drug court 
program has been developing in Mississippi over the 
last five years and I have led the charge to develop 
drug courts in our state. I participated in writing 
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the current law and am currently involved in obtaining 
statewide funding for the program. I have put on and 
participated in numerous educational programs and 
promotions for drug courts in Mississippi. 

6 . Throughout my career I have been interested in 
alternatives to incarceration for non-violent, non-drug 
dealing offenders. I have promoted the restitution 
center program operated by the Department of 
Corrections and various educational and drug treatment 
programs through the correctional system. 1 have also 
been instrumental in setting up special programs for 
women offenders and working to ensure that women have 
increased opportunities for alternatives in the 
correctional system. 

7 . I worked for and was a part of having a GED Program and 
a Drug and Alcohol Program established in the Pike 
County Jail. In 2002 I was given the Leadership Award 
by the Louisiana Association of Drug Court 
Professionals . 
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 


1. List sources, amounts and dates of all anticipated receipts 
from deferred income arrangements, stock, options, 
uncompleted contracts and other future benefits which you 
expect to derive from previous business relationships, 
professional services, firm memberships, former employers, 
clients, or customers. Please describe the arrangements you 
have made to be compensated in the future for any financial 
or business interest. 

Mississippi State Retirement System benefits payable at age 
65. I also have participated in a Deferred Compensation 
Program through the Public Employees Retirement System of 
Mississippi, which will be payable to me at sometime 
following my severance of employment with the State of 
Mississippi . 

2. Explain how you will resolve any potential conflict of 
interest, including the procedure you will follow in 
determining these areas of concern. Identify the categories 
of litigation and financial arrangements that are likely to 
present potential conflicts-of -interest during your initial 
service in the position to which you have been nominated. 

When I see parties involved in litigation that could 
potentially cause a conflict of interest or be perceived as 
a conflict of interest, 1 disclose it to the attorneys. An 
example of this would be when one of my former law partners 
is involved in the litigation, I will disclose it to the 
attorney on the other side. .Also, when one of my close 
personal friends is involved in litigation, I will disclose 
it to the opposing counsel and offer to recuse myself. If 
one side or the other verbally requests it, then I do recuse 
myself. I have had very few requests for recusal over 
twelve years and have only had three or four written motions 
filed. I try to very carefully follow the Code of Judicial 
Conduct and comply with the code in dealing with conflicts 
and potential conflicts. 

I know of no other litigation or financial arrangements that 
are likely to present potential conflicts of interest. I 
have served as a judge for twelve years. 

3. Do you have any plans, commitments, or agreements to pursue 
outside employment, with or without compensation, during 
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your service with the court? If so, explain. 

No 

4. List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current 
calendar year, including all salaries, fees, dividends, 
interest, gifts, rents, royalties, patents, honoraria, and 
other items exceeding $500 or more (If you prefer to do so, 
copies of the financial disclosure report, required by the 
Ethics in Government Act of 1978, may be substituted here.) 

See financial disclosure report required by Ethics in 
Government Act of 1978. 

5. Please complete the attached financial net worth statement 
in detail (Add schedules as called for) . 

See attached net worth statement. 

6. Have you ever held a position or played a role in a 
political campaign? If so, please identify the particulars 
of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

I have never held a position in any political campaign other 
than my own campaigns. However, I worked as a volunteer for 
many political campaigns prior Co becoming circuit judge. 

The work that I did included making phone calls, encouraging 
people to vote and passing out literature. Occasionally I 
put up some yard signs. My role in campaigns other than my 
own was always minor and I did no more than many other 
volunteers . 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement 
which itemizes in detail all assets {including bank accounts, real 
estate, securities, trusts, investments, and other financial 
holdings) all liabilities (including debts, mortgages, loans, and 
other financial obligations) of yourself, your spouse, and other 
immediate members of your household. 


ASSETS 

LIABILITIES 1 

Cash on hand and in banks 

1 

0 

0 

Notes payable to banks -secured 



0 


0 

0 

0 

0 





U. S . Government securities -add 
schedule 



0 

Notes payable to banks-unsecured 



0 

Listed securities-add schedule 

2 

0 

0 

Notes payable to relatives 



0 


5 

0 

0 






1 

0 






nrj]a.TC’rd securiti? s- -add schedule 

3 

4 

0 

Notes payable to others 



0 


7 

2 

0 






8 

5 






Accounts c>nd notes receivable; 



0 

Accounts and bills due 



0 

Due from r-3lat.iv-ap and friends 



0 

Unpaid income tax 



0 

Due from others 



0 

ocher unpaid income and interest 



0 

Doubtful 

■ 

Bj 

B 

Real estate mortgages payable-add 

3 

0 

0 




B 

schedule Federal Land Bank 

5 

0 

0 


■ 

■ 

B 


0 

0 


Keal estate owned-add schedule 

3 

0 

0 

Chattel mortgages and other liens 

1 

0 

0 


1 

0 

0 

payable GMAC 

7 

0 

0 


2 

7 

0 




0 


Real estate mortgages receivable 

5 

0 

0 

Other debts-itemize; 





e 

0 

0 






s 

0 






Autos and other personal property 

n 

B 

B 

Misc. unsecured debt and credit 



0 



0 

B 

card debt 





11 

0 

B 





Cash value- life insurance 








Other assets itemize: 

■ 


B 

Margin debt on Brokerage account 

6 

0 

0 


1 


1 

{net) 

0 

0 

0 

0 

Pension Plan & IRAs and 

B 

n 

B 





401K Plan 

B 

B 

0 






0 

0 







0 



















Total liabilities 

4 

0 

0 






2 

0 

0 






7 

0 
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Net Worth 

5 

4 

0 






1 

2 

0 






2 

5 







5 



Total Assets 

5 


0 

Total liabilities and net worth 

5 

4 

0 


5 

2 

0 


5 

2 

0 


5 

5 



5 

5 



2 




2 



COOTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 



0 

Are any assets pledged? {Add 
schedule) Yes (schedule attached) 




On leases or contracts 



0 

Are you defendant in any suits or 
legal actions? No 




Legal Claims 



0 

Have you ever taken bankruptcy? No 




Provision for Federal Income Tax 

2 

0 

0 






0 

0 

0 







0 






Other special debt 



0 
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GENERAL (PUBLIC) 


1. An ethical consideration under Canon 2 of the American Bar 
Association's Code of Professional Responsibility calls for 
"every lawyer, regardless of professional prominence or 
professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to 
fulfill these responsibilities, listing specific instances 
and the amount of time devoted to each. 

Prior to taking the bench I took pro-bono cases and averaged 
ten to twenty hours per year doing pro-bono work. I also 
have done an extensive amount of volunteer work through 
school, community and church organizations. 

Since becoming judge I have worked with Department of 
Corrections and local officials with improving the programs 
for prisoners, both in the county jails and in the state 
institutions. I have been instrumental in having GED 
programs and drug treatment programs established in local 
jails. For the last six or seven years I have spent an 
extensive amount of time working to develop a drug court 
system for Mississippi and a drug court for this district. 
This work included starting and insuring the success of the 
first felony level drug court in Mississippi, which has 
developed into the model drug court for Mississippi. I 
continue to direct this program which has branched out into 
a second special purpose court, being a felony DUI program. 
We have developed several new programs, including a 
Naltrexone program, a women offenders program, special 
women's issue groups, family groups and other innovative 
processes and procedures through the drug court. In 2002 I 
was given the Leadership Award by the Louisiana Association 
for Drug Court Professionals. 

I also currently serve on numerous boards and commissions on 
a volunteer basis. I mentor a fourth grade at risk child 
and have encouraged others to mentor children. 
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2. The American Bar Association's Commentary to its Code of 
Judicial Conduct states that it is inappropriate for a judge 
to hold membership in any organization that invidiously 
discriminates on the basis of race, sex, or religion. Do 
you currently belong, or have you belonged, to any 
organization which discriminates -- through either formal 
membership requirements or the practical implementation of 
membership policies? If so, list, with dates of membership. 
What you have done to try to change these policies? 

No. 

3. Is there a selection commission in your jurisdiction to 
recommend candidates for nomination to the federal courts? 

If so, did it recommend your nomination? Please describe 
your experience in the entire judicial selection process, 
from beginning to end (including the circumstances which led 
to your nomination and interviews in which you 
participated) . 

No. 

N/A. 

I was recommended by United States Senators Thad Cochran and 
Trent Lott. I then participated in an interview process with 
Deputy White House Counsel and Department of Justice staff. 
The White House Counsel indicated that I would considered 
further and requested that I complete forms and undergo an 
FBI background investigation. 

4 . Has anyone involved in the process of selecting you as a 
judicial nominee discussed with you any specific case, legal 
issue or question in a manner that could reasonably be 
interpreted as asking how you would rule on such case, 
issue, or question? If so, please explain fully. 

No. 

5. Please discuss your views on the following criticism 
involving "judicial activism. " 

The role of the Federal judiciary within the Federal 
government, and within society generally, has become the 
subject of increasing controversy in recent years. It has 
become the target of both popular and academic criticism 
that alleges that the judicial branch has usurped-many of 
the prerogatives of other branches and levels of government. 
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Some of the characteristics of this "judicial activism" have 
been said to include; 

a. A tendency by the judiciary toward problem- 
solution rather than grievance-resolution; 

b. A tendency by the judiciary to employ the 
individual plaintiff as a vehicle for the 
imposition of far-reaching orders extending to 
broad classes of individuals; 

c. A tendency by the judiciary to impose broad, 
affirmative duties upon governments and society; 

d. A tendency by the judiciary toward loosening 
jurisdictional requirements such as standing and 
ripeness; and 

e. A tendency by the judiciary to impose itself upon 
other institutions in the manner of an 
administrator with continuing oversight 
responsibilities . 

Our government is structured in three separate branches and 
this structure has worked well for over two hundred years. 
Each branch has its own separate responsibilities. The role 
of the judiciary is to resolve disputes and to interpret 
conflicts in the interpretations of laws made by the 
legislative branch. It is not the role of the judge to make 
laws. I believe, and try to practice, the traditional (and 
what I believe to be the constitutional) purpose for having 
the court system. We have a system of checks and balances 
established and if each of branch of government faithfully 
adheres to its purpose, then our constitutional system of 
laws will work. 

As a trial judge I have an obligation to make sure that 
litigants are properly before the court and that they have 
standing to address a specific issue before the court. It 
is also important to make sure that a pending issue is ripe 
for a decision and that all of the other processes, 
including administrative agencies, have been given the 
opportunity to resolve disputes prior to litigation. 

I also believe that our common law system depends on courts 
giving great deference to stare decisis. Trial judges are 
required to follow case law established by the appellate 
courts . 
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FINANCIAL DISCLOSURE REPORT Repon Rc,u„d by ,ih e, hie, 

in Government Aci of 197S. 

FOR CALEM)AR YEAR 2003-2004 ^ Ssioi-nj) 


l. Person Reporting (Ijisl name, first, middle iniha]) 

Siarrett, Keith 

2. Court or Of^aoizatios 

District Court, Southern District of Mississippi 

3. Date of Report 

July 7, 2004 

4. Title (Article Iff judges indi.carc aciiw or senior status. 

magistrate judges indicate full- or pon-nme) 

United Stales Districi Judge 

5. RiporiType (check appropriate typeU ! 6. Reporting Period 

X Noraination. Date '^ / ^ /o^‘' Januarv 1. 2003 - Julv 6 2004 

Initial __ Annual Final j 

7. Chambers or Office Address 

Post Office Box 1913 

McComb, Mississippi 39649-1913 

8. On the basis of the information contained in this Report and 
any modirications pertaining (hereto, it is, in my opinion, 
in compliance with applicable laws and regulations. 

Resioviinc OJftcer Date 

J'MPORTANT hlOTES The instructions accompamnng this form must be followed. Complete all parts, 
cheebng the NONE box for each pari where pou have no reportable information Sign on last page 


1. POSITIONS. (fie/K)riin° inrlividuol only. see pp 9-13 of InsiruaiOTLS.) 
POSITION 


I NONE (No reportable posuions.) 
Onicer and Director 


2 Officer and Director 

3 Executor 


4 Director 

5 Trustee 


NAME OF ORGANIZATION/ENTITY 


M-J-fC. INC 


East McComb Landfill, Inc. 

Estate of Ma ry Nell R. Siarrctt (rnotlier's estate) 

Brookhaven Outreach Ministries 

Keith Siarrett Self-Employed Rciircnicoi Plan & Trust 


IT AGREEMENTS. (Reponing individual onh. seepp. 1 4-16 of Instructions.) 

DATE PARTIES AND TERMS 


NONE (No reportable agreements.) 


Mississippi State Employees Pension Fund; Pension Upon Retirement Age 65 

2 

3 


Hi. NON-INVESTMENT INCOME. (Reporting individual and spouse, see pp 17-24 of fnsiruciions ) 



DATE 

SOURCE AND TYPE 

GROSS INCOME 



(yours, not 

; 

1 NONE (No reponable non-invcsimeni income.) 


1 

2003 

Stale of Missiitsippi 

, 94,600.00 


2004 

State of Mississippi 

^ 52,200.00 

2 

2002 

Spouse is employed part time with the Southwest Mississippi Children’.s Advocacy 



2003 

Center in McComb, Mississippi 


3 

2004 

Dade Behring Company - Speaking Fee for Program on Drug Courts at Anim:!! 
Meeting in Dallas, Texas 

S 250.00 

4 

2003 

M-J-K, Inc. Director’s Fee 

S 10,000.00 

5 

2002 

M-J-K, Inc, Director’s Fee 

S 10.000.00 
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FINANCIAL DISCLOSURE REPORT 


Name of Person Reporting 

Date of Report 

Keith Stairett 

July 7, 2004 


IV. REIMBURSEMENTS *- transportation, lodging, food, enteitaimnent. 

(Includes those to spouse and dependent children. See pp. 25-2 7 of Instructions.) 


SOURCE DESCRIPTION 

NONE (No such rqDortabie reimbursements.) 


Exempt 


2 

3 


5 

6 

7 

V. GIFTS. (Includes those to spouse and dependent children See pp. 28-31 of Instructions.) 




SOURCE 


DESCRIPTION 

VALUE 


NONE (No .such reportable gifts.) 




1 

Exempt 



$ 

2 





$ 

3 





$ 

4 





S 


VI. LIABILITIES, (includes those of spouse and dependent children See pp. 32-33 of Instructions.) 


CREDITOR DESCRIPTION VALUE CODE* 

NONE (No reportable liabilities.) 

' Federal Land Bank of Texas Mortgage on Farmland N 

2 

3 

4 


6 

•Value Codes: J- SI 5.000 or less K-- $ 1 5,001 -$.50,000 L-$.5aom^J()0^ ^ M sTo(7,Ooi- 

S250.000.: . N-S250.001-S500.000 '"-'I- 

•' '• ■ 0-S500.001-S1.000.000 ri -Sl.OOQ.OOl-S.^.OOO.OOO -.tv"'' ' . ' lU- s.s.ooo.ooi- 


. J^.TJncontc/Gain Codes .X Sl.OUO or loss -.(•(- B=-Sl.t)OI-S2.5yO •:.C’--$2;50j'-S5,0{)0 D^isTW'l-SlL-OMVviT'.r ' E' S15,00J-^ 

■.V’,.. •(S«eCoM}l.D4).- F 450,001- $100,000-,t. -'GpSIfK) .001 SI. ptio.ooo ..••inrSl.<)00.P01-$5.(W,OO0: ■.H2TMo^thMS5,OOO.OOO.V 


VaJbc<5odcSvt3C/: , J-415.000or less -,X'.V'KtSI 5.00PS50.XK)0 ;J -..l-iL^SO^t^^lOO.OCWll^^t M 5 JIOO, ■0013240, ; 

tSecCot^l^)^ ..N^S250.00J-$500,000*^-S500,001 -SI .t)00,O0pSfpi=Sl.^t»l -SSiOOddOO 
|-3-$25.000.W)) -S50.090.0004i? p;»5^<orfe3an 


Value Method Codes Q-AppraL\al i v,4 iirtSiR=CDSt;(real estate 
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^lal7le of Person Reporting 

: DateofRepon | 

' j 

FINANCIAL DISCLOSURE REPORT 

Keith Starrett 

: i 

! July 7, 2004 j 


VII. Page 2 INVESTMENTS and TRUSTS — income, value, transactions (Includes those of 

spouse and dependent children See pp 34-57 of Instructions ) 


. A. • f .. - 

. Description of Assets 
- (including trust assets) 

©, 

Dicome • ; 
during 

reining penod ' 

c. • , ■ , 

.• Gross value ^ 
at end of ' ' 
-reporting period 

, . D 

' . - Transactions dunngTcporungpMiod-' • - 

•, -f . if’ ' 


. ,(3) • 

. • (2), •• • 

Type 
(e-g., - 
div., 
renter , 
inL) ■ 

(1) • 

•.{2)' 


If not exempt from dixlosure 

Place "(X)" after each asset 
exempt from prior disclosure. 

Amt. 

Codel 

(A-H) 

.Cod^ 

(J-P) . 

Value 

Method 

Code 

(Q-W) 

Type- 
(e.g.; 
buy, sell, 
merger, 
redemption) 

(2) 

Date; 

Monih- 

Day 

(3) 

Code2 

(J-P) 

ri'') 

Gam, 

Codel 

(A-H) 

: (5).. 

Identity of 
buyer/seller 
(if private transaction) 











1 .N'ONL (No reportable income. 

1 as.sets. or transactions) 










FINANCIAL DISCLOSURE REPORT 

Name of Person Reporting 

Keith Starretl 

Date ofP.epon 

July 7. 2004 


\ II. Page 1 INVESTMENTS and TRUSTS -- income, value, transactions (includes those of 

spouse and dependent children. See pp 34-57 of Insirucnons ) 


A. 

Desenplion of Assets 
(includmg trust assets) 

B. 

IncQme 
dunng ■ 

reportmg period 

C. 

Gross value 
at end of 
reporting penod 

■ D. 

Transactions during reportmg period 





U) , 

Type 

buy, fell, 
merger, 
redemption) 

Ifnot exempt from.disclosure 

Place "(X) " after each asset ■ 
exempt from prior disclosure. 


-..Type 

feg-, 

div., 
r^nt or 
■ ' lUL) 

Value 

Value 

Method 

Codes 

(Q-W) 

D<a: 

Mont 

h- 

Day 

Va^iue 

Code2 

(J-P) 

A 

Code 

% 

Ideoti^ of 
buyer/seller 
'■(ifprix'ate ■ • 
transaction) 

” NONE (No reportable income, 










Renta! Property No 1 McComb. 

‘ MS (1999) 

F 

rent 

N 

Q 

Exempt 





Rental Prop. 1=2 McComb. MS 

E 

rent 

M 

w 

Exempt 





.?■ Rent Prop. McComb. MS{1 999 

E 

rent 

M 

Q 

Exempt 





4 Rental Property #4 Magnolia, MS 

C 

rent 

K 

w 

Exempt 





Min Ri.s. Little Creek Pike Co., 

E 

royalties 


A' 

Exempt 





MS. Denbup.- Energy & Pruit Prod 






(•> Oakhursi Associates LP 

C 

rent 

A 

W 

Exempt 

i ! 


7 Left Blank Intentionally 




1 i 




1 fccome/Gain Codes: ,A=$l,b00oriess . .if B=$l,001-$2,500 ' V - ;C=S2.50;-$5,000 D=$5,00!-$15.000 '• E=$libbl-$50.000 

- (SeeCol.Bl;D4)-.'F=S50,001-S100,000;‘.': G=S100,001-Sl^{)0,000;Hlf$!,000,OOi-S5.000,000 H2=More than, 000 UOO , > 

2 . Value Codes; , ' . J=S15,0C)0 orlessf?S&--:.'K=5154)b2-S50,b00k- .L=$50,001- SIOO.OOO ' M=^t)b,W 1 -S250 UOb 

(See Col. Cl, D3),- N=S25OiO01-55OO,QOO;'5 0=5500,003 -$1,000,000 ; .Pl=Si,000.001-$5.000,000' P2=$5, 000,003 -$25 000 000 '' , 

~ . ■ . , ; P3^5,000.DQ.I-$50.O00.O0O.f;-''"> ■ • if:, ' ■ ~P4=More than $50,000.000 .-- 

3. Value Method Codes: Q=Appraisd> r-' •>!;,- R=Cost {real estate only) .S=Assessment ,T=Cash/Maciket . 

(See Col. C2) U=Book value '' t V=Other ' " W=Esiimated- • ' . ' . r?~ - 
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Name of Person Kcponmg 

Dale of Report 

FINANCIAL DISCLOSURE REPORT 




Keith Starrett 

July 7, 2004 


VII. Page 3 INVESTMENTS and TRUSTS — income, value, transactions (Includes ihose of 

spouse and dependent children See pp. 34-57 ofinsp-uctions.) 


' . -A- ■ 

‘ -• ■■ Descnption of Assets , 

{including -tnist assets) • ■ 

^ ‘ f ' 

Place ‘PQ" after each asset 
exempt from frior disclosure. 

B. 

Pfi, .vlncoine 
c F ' ^ dunng 
-f rqwnuig peood - 

. 

c 

- , Gross value - ■- 
alendiof: - 
reportmgpenod'.;. 

'2 

.-V.'- . ■ .... D. ■■ ... 

,-TransactionsdurmgTeportingperiod • ; ", 

' 0) 

. Amt. 
Codet 
(A-H) 

(2) • ■ 

Tvpe..: 

(e;g-, 

div., 

■ rent or 
int ) 

(IJ 

■; 

Value 

Code2 

(TP) 

d) , 

Value - 
Method 
Code 
(Q-W) 

21) 

Tvpe ■ • 
(e:g., . 

buy, sell, 
merger, )) 
redempUOTi) 

• - If not exempt from disclosure ■ ■ 

(2) 

Date; 

Month- 

Day 

(3.) 

Value. 
Code2 
. (TP) 

J4) 

Code! 

(A-H) 

(5) 

identity of 
buyer/seller 
(if private transaction) 

”] NONE (No reportable income, 
assets, or transactions) 

1 








: ; 

8 Pike County National Bank 

A 

interest ■ J 

T 

Exempt 




- - 

' 9 Pike County National Bank 

A 

dividend J 

T 

Exempt 




!0 First SW Corp. Common Stock 

D : dividend N 

T 

Exempt 




- 

, 1 1 .AJltel Corp Conunon Stock 

.A dn idend . J 

T 

Exempt 



12 .AxnSouth Bank 

A 

interest J 

T 

Exempt 


, 

13 Federal Land Bank of South MS ; .A 

interest J 

T 

Exempt 


! 

Royalty Interests Femwood Field 

.\A 1 A 

Pike County, Mississippi j 

royahie.s J 

W 

Exempt 



1 5 Easley Tool and Machine. Inc ; .A ; interest ■ J 

T 

. 

Exempt 


1 

;16 Walthall County Co-Operative A ! distrib J 

I 

T ! Exempt 





i 1 7 Timber Walthall Co. MS 2 Tracts 

D ; timber 0 

K T ■■ ■ 

W ! Exempt 



18 Timberland Pike Co.. MS 6 Tracts 

. rent k 

E : 0 

timbe: 

W , Exempt 



jg Timberland Felder’s Campground 

1 Area, Pike County, Mississippi 

_ timber . 

^ : sale ; ^ 

j Exempt 



20 East McComb Landfill, Inc. 

F 

Iiquidat ; ^ 

dividend , 

W 

Exempt 



^ Walker Oil Invest. Marion Co. 

“ MS 

A 

royalties ; .1 

W 

Exempt 



Oppenheimer Quest Internationa! 
Value Fund 

A 

dividend 


T 

Exempt 



[ 


i Income/GainCodes; ^=$1,000011655 ^:;. WB=S1,00]-S2,500 ' C=$2,50I-$5,000 ]>$5.001 -$15,000 . ' E=S15.001-$50.000- 

, <Se6GoL-Bl,D4)T- F=S50,001- S100,OCK).f-,''G=$100.00]-$l,000, 000 ,.:HI=$l,000.001-$5,000.000.: H2=Mdre than $5,000,000 

2 VaJueCodes t J=$!5,000 or:|css--iri.:sf,K,=fS15,00J.-$50,000. . iJfT-L^iiO.OOl-SlOO.OOO J4=S!00,001 $250 000 

- {SeeCoI C1;T)3) 'N=$250,Wl-$500,000tAO=S500,001-$i,000,000r^. P.1=$I,000,D01-$5 000 000 P2=S5,000,001 $25,000 000 T ‘ 

P3=$25,000,001 -$50,000,000 -- p4=Morethao $50,000,000 v ' • „ - 

: 3 ValueAfethod Q>des; Q=Appraisal 2 -'.b'® R=Cost (real estate piily)v„S=Assessment T=Casli/Mafker >h4 i --i » \ 

(SeeCol. C2)^ r • U=Book value ’ T' V^Oiher ' .W=Estuhated ' • • .•'r.Kvc .. .x , . -- 
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'JaiTif of Pci-scit Reporting 

Dais of Report 

FINANCIAL DISCLOSURE REPORT 




Keith Starrett 

July 7, 2004 


VII. Page 4 INVESTMENTS and TRUSTS - income, value, transactions (Includes those of 

spouse and dependent children. See pp. 34-5 1 of Instruciions.J 


; Uv 

' -I>escnpJiOBtifAssets^s‘:K', 
,,(iDcluding tiustassBt^.< -,v-';-.‘U -j,'. 

' f ' 

- Income' 

, * during 
TepoHing penod ■ •• 

c 

. <• Gross value . 

•“ aiendof. 

- lepoiUDg penod 


D.-.- . • •, • '.-•- 

Transactions dunngrqrortiLg penod-. . - • 


a)' 

(2) 

- - Tvpe . 
(^6-. • - 
diT., 

int.) 

(1) 

(21 

(1) 

Type • 
{e-g-. - 
buy, sell, 
merger, ■ 
redemption) 

. - V , Ifnof exempt fromOisclosurc 


Place "(X)” after each . ■ 

■ exempt from prior.disclosure . ; ■ • 

Amt. 

Codel 

(A.H) 

Value 
Code2 
' (J-P) 

Value 

Method 

Code 

(Q-W) 

(2)' 

Date: 

Month- 

Day 

(3) • , 
Value , 
Code2 
(J-P) 

Codel 

(A-H) 

(5) 

Idimtityof 
buy(37sella 
(if private transaction) 

— 

1 NONE (No reportable iacome. 

■ assets, or transactions) 




















;23 

r-rank,lm Equity Income Fund 

"1 

A 

dividend 

.1 T 

Exempt 





■24 

franklin Rising Dividends Fund 

A 

dividend 



Exempt 





Tiusi *1 Keith Starrett Self-Emp. 

B 

dividend 

0 

VV 

Exempt 






Retirement Plan & Trust 

interest 






All un c.stment decisions involving 
listed common stocks made by 











independent investment advisors 





















'26 

ATK 








27 

ABK 










28 

.APH 










■29 

AOT 



i 1 

30 

ARB 




'31 

AVCT 










•32 

BEC 









33 

BLK 



■ 

1 j ; 

34 

CRL 





i ; ^ 

35 

CME 




1 

! , 

L - : 


i 

, Incoroe/Gam Codes: 
-{SeeCol.Bl,D4> ' 

, A^si.ooo briess.- .'-:.i.&=si,oei-S2,‘;6b ■« 
F=550,001-Sl£i0,000-tJ.;.OS100i001-$l;000i000 

C=$2, 501-55.000 ' I>=$5,O01-S!5,OOO - 

Hl=$l,000,001-$5,000.000 H2=More lhau $5,000,000 r‘ 

B^sis.oor-sso.ooo- 1 

2 

-Value Codes; • . • --'s 
ISeeColCl D3) 

■J=S15,000orJess ’ KsS15,flOI-$50,000.'-N- 

N=325().1)0l-$5()0,0(k)-lH Oi^SO&XlOl-Sl OW.OOOi 
P3=S25,OOO.D01-S50:OO(I.9OO-..S^^ ' ,, 

Lf$5O.M>l-.$iOO,O0fl . M=S100,00]-$250.0003A- 4 

prTS1.000,003-$5.000,CK30":AP2=$5,t>00,001-$25;000,000 
P4=Moie than $50,000,000 J-' 



3 

ValucMethod Codes': 
{See Co! C2) 

O^Appraisal-:— j.-.i •R=Cost{rcalestatc.onlv) 

‘ u=Bt>ok value--- - V^ther “ 

S=Assessment , c T=Cash/Mai'ket- j -r < 

W=toimated - -. "-‘n.: 
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Same cfJ'eRoii Repomny | 

■ DateofRepon 

FINANCIAL DISCLOSURE REPORT 

Keith Stairett 

July 7, 2004 


VII. Pages INVESTMENTS and TRUSTS -- income, value, transactions (includes those of 

spouse and dependent children See pp. 34-5 7 of Instructions.) 



-1 '^.Inc&me/GamCodes:- A=^i.-000oriess';-,-.,:- B=S1.001-$2,500 C:=$2.50i 5 000 D=$ 001 15000 E 1 001 0 000 

- (See Col B1 1)4) F=$50,OOJ- $100,000 . G=$100,00i-$I, 000.000 ' Jn=$l,000 001 5 000000 ,IC=MorethaD $5,000 000 


2 Value Codes i J=S15,6ob,or.JesSL£'J.4,- X=$15.00J-S50,000 ^ L=S50.001 lOOOOO" i9^XI=Jlb0Wl 250bo0r>,i 

(SeeCoLCl D3) N=s250,00r^00,000^;'?0=$500,001-$v.000,000y P1=$I, 000 001 $5 000T)0(^>45 000,001 2 0001)00 , vt 

’ •• P3=S25,OOOJ>Oi;S50.000,000 r - ' ^ • . / P4=More tb n 50,000000" ‘ "I, 


'■3 ••• Value Method Codes: Q=Appraisal. ->,-,r.„-K R=Cost (real estate only)-- S=AssessmeDf -» v' T ,T=Casli/Market j s. i < 

(See Col C2) U=Book: value; ’ - I ^ ' .V=Olher . ■W=Estiin fed ‘ ~ f -C i 
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■-Ijn; of Persorj Reporting 

! DaieofRepon 

FINANCIAL DISCLOSURE REPORT 




Keith Stairen 

July 7, 2004 


VII. Page 6 INVESTMENTS and TRUSTS — income, value, transactions (Includes those of 

spouse and dependent children. Sec pp i4-57 of Instructions.) 


, A. • ^ ^ 

Dcscnpuon of Assets 
•• ^ - (includiag trust assets) , 

Place ”{X) " after each asset • 
exemptfrom prior disclosure. 


B. ■■ 

Income . 
during. t. 

reporting period - 

.r- • o. 

- Gross value 
‘ at end of ; ' 

■ r^rtmgpenod. 

■ . ' . - • D 

Transactions dunngTeportmgpenod 

^ : - 1 

Amt. 

Code! 

(A-H) 

' Type 1 , 

• - div..- . 
rent or 
^ in t) 

Value 

Code! 

(J-P) 

a) 

Method 

Code 

(Q-W) 

(1) - 

Type • 
lejg.. 
buy,- sell, 

redemption) 

'If not exempt from disclosure - 

(2) 

Date: 

Month- 

Day 

vSL 

Code2 

(J-P) 

(4) 

-Gam 

Code! 

(A-H) 

(5) 

Identity of 
buyw/seller 
(if private transaction) 

i NONE (No reportable income, 

; assets, or transaciions) 










,53 KRON 


1 



! 

1 

;54 MATK 







55 MCRS 


5o NXri’ 

n 


j ; 

o" FTV i 


! 

! 

1 i 1 

58 PNR ' 

(-—A-™ 




' 

59 rx 



1 

^ ■ 1 


6(1 PRGS 

1 


i 

i ' ’ ' 

61 PL 

L 1 


' i 

j i , 

;63 SEic ! : 


' i 

,63 SFA ' 

j 

I 

i ; 

; . i ■ i 





i64 SMO 
>65 SRC; 


j66 SDS 
■67 TCB 
':68 TEK 
i69 VAL 


-.1. Income/Gam Codes; 
(SeeCoi. B1,D4). 

A=$1.000orless - 
F=$50,t)0I- $100,000 

B=SI,001-$2,500.-. 
-G=$100.00irSl,W,000 - 

C=$2,50r-S5.000 

H1=$]:000.001-S5;000.000 

D=S5,001-S15.000 E=$15-001-S50.00U 

H2=More than S'; 000,000 

i- 2 .Value Codes 
•H'-' (SeeCol Cl D^)- 

J=$15,000 or less > K=$15 OOJ -$50,000 

N=$250.001-$500, 000 • -05500, 003-$LD00,O00.i. 
P3=$25 000,001 $50 000,000 ’ f - 

.L=S50,6o 1 $100,000, 
Pl=$l;O0O.O01-$5,0OO.ODO 
P4=More than $50,000,000 

M=$J 00.003 

R2=$5 000 OOJ $25,000,000 . 

_ 3 . Value Method Codes 
. (SeeCol. C2) 

(D=Appraisal - 

U=Book value: -■ , 

• -R=Cost (real-edate onty).' 

' V=Otherv. -f' - - . 

S=Assessment ^ / 

W=Estimated 

T=Ca;h/Market ^ ^ ^ , 
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MnnK’ of Person Reporung 

Dale of Report 

FINANCIAL DISCLOSURE REPORT 




; Keith Starrett 

July 7, 2004 


VII. Page 7 INVESTMENTS and TRUSTS -- income, value, transactions (Includes those of 

spouse and dependent children. See pp. 54-57 of Instructions.) 


A- - , 

- . • • • •■ DesenpOon of Assets ' 

•(mchiding trust assets) 

- 

' Place “pQ" after each asset 
exempt from prior disclosure. 

-> B. - - 

^ . Income 
- duong,’', 

• reporting period 

•: C 

Gross value , 
at end of 

• rgiortmgpeno'a ■ 

D , 

-.-L. TTansactionsdunng.rqDorliiig penod • ■ - 

(1)V 

Amt. 

Code] 

(A-H) 

<2) 

Type 
(e.g., 
div.. , 

int.) 

0) 

Value 

Code2' 

(J-P) 

a)r 

Value 
Method 
Code 
(Q-W) . 

a) 

Type 

■bijy,sell, 

mwger, 

redemption) 


Ifnot exempt from disclosure 

a) 

Date; 

Month- 

Day 

(3) 

Value 

Code2 

(J-P) 

a 

Code! 

(A-H) 

(5) .. 

Identity of 
buyer/seller 
(if private transaction) 


! NONE {No reportable income. 











1 assets, or transactions) 










■70 

VARJ 

i 






71 










12 

XTC) 




i 


73 

ZBR.A 









'4 

GSF 










75 

RNR 





r 





76 

MO 







! 

! 


■77 

-AXP 










|78 

BAG 










79 

BAX 










'S( 

CVS 











CMCSK 









82 

DELL 








! 

1 

83 

EMR 





j 

1 _i 


1 

84 

XOM 

' 

i 




85 

FNM 








86 

FDX 









' 

GDT 



I 

J___J 







X lncomeX3am Codes;- A=sr.000 ot 1 , Wj^Oi-SWOO • 052^01 SS.OOO I>SS.001-$15,000:;.-. . , E=JI5.001-$50.000,i;r 

(SeeCoLBl,D4)c-_ F=$ O.OOl: SlOO.OOq •;-''G!^O0,00l5l-,QO<iOM / .Hl=51iC«)0,001-$5^00,000 H2=Mc re flian 55,000 000 
"2 Valitt Codes ^ ,*1-515^00 or less ' : K^IS.COJ^O.OOO. L=S50,0bl-5100,o60 ' ;• •• M=510006 i 5250000 ” 7 I 

. 5(SeeCoICLD3 N $250,001^500,1)00' ' .(>;S500.001-51,000,000 :• Pi=51, 000,00:1-55,000,000 - P2=55,O00 001 525 000,000 

~‘\e -»'rV P $2S,pQO.O01-55OX>PP.O0Q;‘^feviV:i.l<;,>:i';;~> P4?Morelhan$500Q0,O00 ^ ^ '' - 

3- . Value Method Codes; 0-Appraisa1 ■- R*=Cost (real e^te only) S=Assessn)enf ' T=Cash/Matl<et 
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Name of Person Reporting 

Dale ofRepon 

FINANCIAL DISCLOSURE REPORT 




Keith Starrett 

1 July 7, 2004 


VII. Page 8 INVESTMENTS and TRUSTS -- income, value, transactions (Includes those of 

spouse and dependent children. See pp. S4-S7 of InstniCttons.) 



A 

•I. - DcsciybOD of Ass£iE;-'9 - - . 

(including trust assets) •' •- 

B 

Income 

. . --during;''- 
. reporting.penod'-:. 

• c.' 

Gross value ■ 
at end of. - 
reporting period 

■ 'V-' ' D. . ■ 4 :'- -'p-i- - 

•Transactions during jqxirung pcnod ^ 



(0 , 

- Tvpe 

div. 
rent or 
iot.) 

(1) 

(2) 

Type . 
(e-g.. . 

buy, sell, 

redemption) 

). Ifnot exemptfrom disKlosure 


. Place °(X)" after each asset . 
exempt from prior disclosure. ■ 

. Amt. 
Codel 
(A-H) 

Value 

Code! 

(J-P) 

Value' 

Method 

Code 

(Q-W) 

-Date: 

Month- 

Day 

^ (3) 
Value 
Code2 
(J-P) 

(4V 

Codel 

(A-H) 

' ' (5) 

Identity of 
buyer/seller 
(If private transaction) 











1 IS'UINt, rNo repionable income, 

1 assets, or transactions) 




















|8S 

HD 








89 

ITW 



' i 




;90 

INTC 



! 







KMB 








'92 

1 

MCD 





i 1 


MRK 










r* 

!94 

MSFT 

■ 








195 

N\M 

, ; 







,96 

NOK 









'9? 

CMC 










;98 

PFE 










99 TSM 


. j 

: i ! ! 

100 TWX ’ j 


' ' ' ; 

101 TYC 




i 

102 UTX 





1 03 WB ; 




' ] 

104 WMI ! 





105 WYE 1 

L. ■ . . 




1 

.J J ' 

1-. locome/GainCodes:- A=$I.006orl«s •B=Sl,06l'-S2,'500F- • . d^$2.50!-S5,000 - D=S5,0ai-515 000 -' E=$15 001-S50,000 .C - 

„ {SecCoLBT;D4)yr-" F=$9);P0,1- SIOO.OOO -jr G=^100,,001-$l^(00,00{) H1,==$1,OO0,OO1-$5,OOO,OOO, H2=More than $5 000 000 - 

2:,- Value Codes 't- 1=515 “OOi)' or less - - K=SI5,00I-$5Ct,bb0-v. L='$50, 001- $100,000 - M=S100,001-$2':0 000 

(SeeCotm;D3) N=$2504)[H-$«K),000',.-,CN$500,1)01-$1^00,000 !.PJ“$1,000,001-$3;000,000 ■ P2=$5,000,001-$25 000 000 4:^- 

, . P3=$25_,-000.001-S50,0004)00' V, ,;g-;;V:^i>XVP4=Morelhan$50,000i000-;,Y-V.*..,; , 

3 . Value Mefiiod Codes; 0= Appraisal •“ - R=Cost (real esate only) ■ S=AsscsstDent ' T=Cash(Market ' - .nyr-'- •- -r' 
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FINANCIAL DISCLOSURE REPORT 



\^I. Page 9 INVESTMENTS and TRUSTS -- income, value, transactions (Includes ihose of 

spouse and dependent children. See pp. 34-57 of Instniclions.) 


A ' 

Descnption of Assets • . " 

. : (including tnist-assets) 

f 

. .. B. ' 

. Income ' 

- during 
reporting period . • 

■ C 

Gross value-- . 
at end of t-.v 
reporting-penod 

t D V 

: -Transactions dunngreporimg period- r . 

Place after each asset 

exempt from prior disclosure. 

Amt' 

Codel 

(A-H) 

■; . 

Tvpe 

dif" 

ini.r 

Code2 

(J-P) 

m 

Method - 
Code ^ 
(Q-W) 

(1) 

Tviae 
; te-g-, 

• buy, sell, . 

merger, 

redemption) 

(2) 

Date: 

I'Tohtb- 

Day 

;•! If notexempt from disclosure • 

0) (•> (5) 

Value-- Gam . Identity of 

Code2'-' Codel t .. buyer/seller^ 

O-P)- , fA-H) (if private transaction) 

NONE (No reportable income, 
assets, or transactions) 











1 106 ILA 
107 MMT 
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Nan>e of Person Reponing 

1 Date of Report 

FINANCIAL DISCLOSURE REPORT 




Keith Siarrett 

' July 7, 2004 


VII. Page 10 INVESTMENTS and TRUSTS -- income, value, transactions (Includes those of 

spouse and dependent children. See pp. 54-57 of Instructions.) 
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“Jaine of Person Reporting 

Date of Report 

FINANCIAL DISCLOSURE REPORT 




Keith Starrett 

July 7, 2004 


VII. Page 11 INVESTMENTS and TRUSTS — income, value, transactions (Includes those of 

spouse and dependent children. Seepp. }4-57 of Instructions.) 


-A. 

: Descnpbonof Assets ■ , 

Iwiclodmgtrastassels) ; i ■- 

Place "pQ" afier each asset ^ 
exempt from prior disclosure . ; _ ‘ 

Vt ' B 
-i.silr Ittcome • 

. during- 

reporting owiod . 

C 

, Gross.value.T' 
^atendof-. f- 
, reportmg-penod 

Tiansactjons during Kportmgpenod ... - 

(1) 

Amt 

Codel 

(A-H) 

32) 

; Type 
t^g., 
div., 
rent or 
int) 

(1) 

Value 

Code2 

(J-P) 

(2)i 

Value 
Method 
- Code 
(Q-W) 

H (1) 

" Type 
(C.gi,. , 

• buy.selL 
merger, 
redemption) 


■■:-^ Tfiiot«xempt &om disclosure - ! 

Datei- 

Month- 

Day 

(3) 

' Value 
Code2 ■ 
(J-P) 

(4) 

Gam 

Code! 

<A-H) 

(5) i 

Identity of , 

buyer/seller 
(if pnvate transaction) 

1 NONE CNo reportable income, 
j assets, or transactions) 










127 CORV 







1 

128 CREE 









129 DD 


■ 

i 




i i 

I'O DUK 

..... 



1 

i 


'.'1 EBAY 

i ^ 







i:)2 SNCl 

1 







13? HMR 

■ i 

i i 







;?4 EOE 

r ^ ^ 
1 





r " ■■ 

i 

1?5 FCS 



i 



1 

136 FCX 








137 FDP 





! 

138 FRO 




1 

139 GPS 


' 


1 ; 

i ; 

140 GE 






j i 

141 GM 






; ! 

142 HD 



- 




143 IFLO 








144 IFN 


j 





] 

..J . 

1 Income/GainCodes.” A=S1.000.or less et'' ,-B=$14)01-S2,500 ' 

(S45eColBl,I>41,^. f=550,00l--si0(£000.^^=$100, 001-SI. 000;000":- 

(>$2;50i-SS.OO0.t--'-Cfe4i7r I^SjlGl^SlS.OOiy'Isi- 7 . Es$15.001-S50.000 , A . 

ni=$l,'000.001-'$'5j)00,000;-:H2-Mof^aianS5,000,1)00 

2 Value Codes fZ?' J-$i5 000orless Hi, K=$15,001-$50,000,v:<’AVA=J50.001-S100^AS^^:avW^S1004>l>i-'S25Q^- ^ , 

/SeeCoL-CKBA / N=S2Sfr.OOl45DO.OOOC«4>S500,CK)l-Sl,OO^OOe«s Pl=Sl,OC)0,OO^S5^,OOI^,^5«5^<>IKLO0l-i25gO0,O0O r . r 

',,P4,tS 25,1)00^0OI.S50,00O,<10O, ■^-7 7^? , -f' ■ 

-3 Value MediodCodest 0=Apprais8y‘’f'?’'^vA' FT^=Cost{real estafeonly) "S^Assfessmenb-: "v'vA--*- T=Ca54vMarkel T- • - 
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‘^amc of Person Rcponing 

Dale of Repon 

FINANCIAL DISCLOSURE REPORT 




FCeith Starrett 

Ju!y 7, 2004 


VII. Page 12 INVESTMENTS and TRUSTS -- income, value, transactions (includes those of 

spouse and dependent children See pp. 34-57 of Instructions.) 


A 

Desaiptionof Assets- - . ; - 

■' 'w- St'-"" (jncludmg trust assets) 

:■? 

Place '(X) : after each asset r- , 

\ . exempt from prior-disclosure. - 

B -i' 

; Income v . 
dunng /. 

.-reportiDgpenod ■ 

c ' 

.jt . Gross -value 
#!C? af end-of 
c'-jgwilmgrpenod 

. •* 

'hi, 

Transactions.dunag-reponingpenod, - 

(1) 

- Amt 
Codel 
(A-H) 

(2J ' 

Tvpe 

, If 

' ^bi.r 

. 

Value 

C6d£2 

(J-P) 

(2) 

Value- 
Method 
Code 
' (Q-W) 

(1) 

Tvpe- - . 
{e.g., 
buy, sell, 

redemption) 

• Ifnot exempt &om disclosure 

£> 

Month- 

Day 

' vSL 

Code2 

(J-P) 

a 

Code! 

(A-H) 

(5) 

Identity of 
buyer/seller 
(if private transaction) 

NONE (No reportable income, 
assets, or transactions) 










!]45 IRP 1 





- 

1146 JNJ ; 

i j 


* 

I 1 

i147 KFX ^ ; i 1 




,148 LNOP j i i 




:i49 LPX 

: j 




;150 KRB 

i ! 




--- - - 

151 MHX i 






152 TWR 1 







153 MNST 






154 NSM 



"^1 


1 155 XMSR ! 1 


i 



- 

156 PFE i 






157 QCOM 

i 




I 

158 RTN 

1 





IlSP RNWK 








160 SIR! 








|161 SLR 









ll62 SONO 










;-lL.Jncoine/GamC<.des:iA=Sl\OOOorl^ iw,. ' B=$l,OOi-$2,500;/.."-kl^i-'-ic=S2,501^5,000-F E>=S5,Odi-$15.000- , E=S15.00)-S50.000 

(^ee CoL-Bl, D4j F=$'’O,O01-JSiO0.OO0.^;i;.<j=SIO0;O01-$l;000^Q^'H|,5=$,l,t)(X),OOieS5,OO05)fi9:f JCfMOTethan 55,000,000 

2 iValue Codes 4=515,000 of less K=Sl5,OOF$SO,.OOOSfiM 'mSSO.OOl-ilTMLOOO; M=S100,001-S250.000 ' 

- vLtSeeCotCLDS) •N=S25O.t>Ol-S5OO,OOO*jX'-O=55OO.OOl-Sl,O‘OO^®dRl^aQO0iOQr^,OOO,»(»f',*P2=$5,OOO,OOl-$25,OOO,OOO 

5- - . ‘P3=S25,000,OOI-$50iOOG,000. -- .y 

3 • Value Method Codes: (^'Appraisa’l-' • . . R=Cost (r^l estate only) ‘ - S=AsseSsniesit p-.vr' T=Cash/Market - . 
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FINANCIAL DISCLOSURE REPORT 


Name of Person Reporting ! 

Date of Report 

Keith Stanett 

July 7, 2004 


VII. Page 1.S INVESTMENTS and TRUSTS - income, value, transactions (Includes those of 

spouse and dependent children See pp. 34-57 of Instructions.) 


A. . . 

Desaiption of Assets - - ' 

{includittglfust.assets) 

f’ A-/' O' 

, . Income 

during 

• T^oitii^-.perjod. 

- C. . 

Gross value • 

rcpprfing.period, . 

.• • - . .-H/. . 

. Transactions dtmngreportingpenod V-v • 

" " Vi 

(1). 

' (2) . 

Type 

(e,g.. 

div., 

int ) 


(2) 

■ ■ 

: (1) 

■ Type 

{eg- 

buy, sell, 
merger, 
redemption) 

• Ifnotexemptfiximdisclosure'- . 

Place °(X) " after each asset 
exempt from pnor disclosure. 

Amt' 

Code] 

(A-H) 

Cod^ 

(J-P) 

Value , 
Method 
Code 
(Q-W) 

(2) 

Date: 

Month- 

Day 

(3 

Value 

Code2 

(J-P) 

<4) 

Gam 

Codel 

(A-H) 

- (5) - • 

Idenuty of 
buyer/seller 
(if private transaction) 

NONE (No reportable income, 
assets, or transactions) 




















1 165 SMRK ; 





,!64 LUV 


, 


1 

1 


1 UO O I 1 rt. , , 1 , i 


167 TE ; i : 



168 TXN ' • ' ' 

i 


169 WMT ; 1 1 

p-- - 



170 XENIX 

^ 1 




; : 1 



Charles Schwab ' r, ' , , „ , ' 1 

^ IRA #2 “ ^ ^ ^ ^ EXEMPl I 



172 BBY j 1 



173 CI.F ' ' ! 



174 LPX 1 . 

i 

175 SONO . ; ■ i 










' 1 ' 






' 1 ' 






: : 1 






: i I 






' ! 




Mother’s estate 1/3 of total assets 

176 held in Brokerage Account #2 

J 

Mi T i EXEMPT 1 





• 1 1 ^ - Income/Gain Codes; A=$i^000 or less , 

? (S^'C6lBl;r>4)’A Ff^50,001-rS100.000.^ 


L=s50.001-$100,000v:v 


, — ,, ..-:.K=S15/H)l.$50,000. 

, ' (SeeCoiCl,XiJ) - N=$250:001-S500,000:' 0^500,001-51,000,000 : PI=S1,000,001-$5,000;000 ^ P2=55;000,OQa-sB.OC 
t..>- P3=S25,000.001-$50.QOQ,-000 ~i "v P4=MoreThaa$SQ;000,-Q00?'^ 


. 3 . Value Method Codes: 0=ADDraisa] - 
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Same of Person Keportiiig 

Dale of Report 

FINANCIAL DISCLOSURE REPORT 




Keith Starrett 

July 7, 2004 


VII. Page 14 INVESTMENTS and TRUSTS -- income, value, transactions (includes those of 

spouse and dependent children. See pp i4-57 of Insiruciwns.) 


A. 

• ' Descnptionof-Assets. : 

> - . , (iBcluding trust assets) • 

^ Income 
-during ' ^ ' • 

reporting period 

I 'f C.y' , 
Gross value • 
at«nd of 
reporting pdiod 

. ■■ 

D 

Transactions durmg reporting penod ' t -' - 

A. 


(1)- 

Type 

dit’ 

rent or 
int.) 


f(2) 

(I) 

Tvpe . 
-{e-g-, 
buy, sell, 
merger, 
redemption) 

Tf not exempt from disclosure 

• Place "(AI'' after each asset ■ 

- - exempt from prior disclosure. 

Aiiit 

Codel 

(A-H) 

Value 

Code2 

(J-P) 

Value 

Method' 

Code 

(Q-W) 

(2) 

Date: 

Month- 

Day 

(3) 

Value 

Code2 

(J-P) 

<12.. 

Codel 

(A-H) 

(5) 

laentity oi 
buyer/seller 
(if private transaction) 

1 NONE (No reportable income. 

1 assets, 01 transactions) 












177JHFT ! 


EXEMPT 







178 LSI ' . ; ! 

EXEMPT 










































j 





























! 






















1 











diaries Schwab Brokerage Acet 

E 

DIV 


T 

EXEMPT 






; # 3 Personal. All investnienl 

& fNT 








decisions made b\' independent 

investment advisors i 








180 AA 

A 

DIV 

D 

T 

EXEMPT 







18! ALEX 

A 

DIV 

E 

T 

EXEMPT 







182 ALD 

.•V 

DIV 

K 

T 

EXEMPT 






183 ASO 

A 

DIV 


T 

EXEMPT 






184 ILA 

A 

DIV 


T 

EXEMPT 







185 .ADM 

A 

DIV 


T 

EXEMPT 






186 CAT 

A 

DIV 

K 

T 

EXEMPT 







187 CNP 

A 

DIV 


T 

EXEMPT 
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Samt of Person Rcpomng ^ 

Dale ofReport 

FINANCIAU DISCLOSURE REPORT 




Keith Stairett ; 

July 7, 2004 


VII. Page 15 INVESTMENTS and TRUSTS -- income, value, transactions (Includes those of 

spouse and dependent children See pp 34-57 of Instructions.) 
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'Jartie of Person Reporting 

Date of Report 

FINANCIAL DISCLOSURE REPORT 




Keith Starrett 

July 7, 2004 


VII. Page 16 INVESTMENTS and TRUSTS — income, value, transactions (includes those of 

spouse and dependent children. See pp. 34-5 7 of Jnsiruciions.) 


Z| A- 

•■-.«.?i;.-'>s-r'Descra)tion of Assets.*^, i...- 
■ • (including trust assets) 

^ . . • •Plaee ' QQ' after each asset 

exemptfrom prior disclosure. ■ 1 

B 

, . Income ,,- 
- duraig • 

: reportmgpenod-r- 

C.^ 

■ Gross, value, v'i,' 

atoid-of 

••• Teportingj^nofl* > 

; 

‘f D 

. Transactions during reportmgpenod 4- ;. , , 

V, • ' ■ . . i 

(U 

Amt 

Codel 

(A-H) 

(2) 

- Type- i 
le-S-.V- 

div.. 
rent or 
mi) 

Value • 
Code2 ■ 

(VP) 

(2) 

Value 

Method 

. .Code . 
(Q-W) 

(1) 

Type 
• (e.g.. . 
bt^i-sell,-; 
merger, ; ■ 
redemption) 

'E • Tf not exempt from disclosure . ■ 

(2) 

Dale:- 

Month- 

Day 

(3) 

Value 
■Code2 
. (3-P) 

Cbm 

Codel 

(A-H) 

'.-•-(5) . ■ 1 

Identity of i 

huyeryseller i 

(if private transaction) 


NONE Olo reportable uic-ome, 
assets, or transactions) 









— 

i206 MRK 

A ■ DIV 1 J 

1 1 

T 

EXEMPT 


j 

, 

[207 MIRKQ 

A DI\' : J 

T 

EXEMPT 



208 GN\V ' A ' Drv J 

T 

EXEMPT 



209 NSM A Dl\' | K 

T 

EXEMPT 



L_ 

!210 MLS 

A DI\' : J 

T 

EXEMPT 




1211 PD 

1 

A : DIV 


T 

EXEMPT 



212 FXD A ■ DIV 

K 

T 

EXEMPT 



- 


213 OCOM A D!V i K 

T 

EXEMPT 




214 R\T4 A Dl\’ 


T 

EXEMPT 



215 RRl A ■ DIV 

.1 

T 

EXEMPT 




|216 REM A DIV 

J . 

T 

EXEMPT 



21? SVM A . DIV i .1 

T 

EXEMPT 


1 

!218 TSM a D1\' ' J 

T 

EXEMPT 



|219 SFL A DIV 

J 

T 

EXEMPT 



j220 SO ' B ' DIV 

K 

T 

EXEMPT 


1 

i 

j221 WAG A DI\' 

1 

T 

EXEMPT 




222 WY 

A ! DI\' 


T 

EXEMPT 




.,22 M-J-K, Inc. A Corporation Totally 
Owned & Controlled by k. Starrett 







r 


,7 ^Jncoine/GauiCodes<A=Sl,000or]ess B-$l,OOi $2,500 V * C=$2,501 $5 000 D=$5,00l $15,000 E $15 001 $50 000 

^-2^ ' (See Col Bl,.r>4)V? F=S5O,00r- SlOOiOCOAt - G=^$iOG,OQl-$l,t)OO.DOOj'Hl?$I.OOO 001 $5,000 000 sUc-Morethan $5 OOOOOO 

'.2. Value Codes r: -1^15.000 or less K=$15,00J $50,000;,- ' L^SSO.OOl $100000 is M-$100.00i $250 OOO 

--O-Si^FSeeCoLCLDd)' |iFf=$250,^r-$500,000-:C 0$500,001-$1;000^000 ?r-Pi^L000001 $5 000 0004 *'P 2 =$ 54 )MB 01 $25 000000 

P3=$25,000,OOI-S50, 000,000 -2 - P4=Morel}tan $50,000 000 ipjt -r w »-% 


3. '^ Value Mefliod Codes; 0=Appraisa] • '• ••■ - R=Cost freal estate only) S=Assessmeiit ' •’ ^ .- •I' 'T=Cash/Mar’ket-’ 
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Nr.ine of Pertoii Reporting 

Dale of Report 

FINANCIAL DISCLOSURJE REPORT 




Keith Starrett 

July 7, 2004 


VII. Page 17 INVESTMENTS and TRUSTS “ income, value, transactions (Includes those of 

spouse and dependent children See pp. Sd-5? of Instructions.) 


;• A. 

DescriptioD of Assets- • 

. : . (includin® trust assets) • •- • j,. 

B 

- . Income, * ■' ■- 
during * 

- Tcportmgtpenoa; 

Gross value ' 

. atendof 
rqiortipg period ' / 

> D 

Transactions dimogTqwmng penod 

t 1 ' 

0) 

( 2 ) 

Type 

<es 

■div,: 

-- rent or 
int.) 

0) 

: ^2) 

A .( 1 ) 

Type 
• ie.g.. 
boy, sell, 
merger, 
redemption) 

If not exempt from disclosure • 4 - • , ■ 

Place after each asset 
esempi from prior disclosure.- 

Amt 

Code] 

: fA-H) 

Value 

Code2 

(J-P) 

Method 

Code 

(Q-W) 

( 2 ) 

Date; 

Month- 

Day 

Code2 

<J-P) 

Code] 

(A-H) 

. (5) . 

Identity of 
buyer/seller 
(if private transaction) 

1 NONE (No reportable income, 
assets, or transactions) 











Brokerage Account of M-J-K, Inc. 
w; Charles Schwab 

C 

DIV 

L 

T 

EXEMPT 

i 


224 AT 

A 

DIV 

■' j " 

EXEMPT 

' 

;2;5 ILA 

A 

DIV 

J T 

EXEMPT 





'::6 D 

A 

DIV 

1 : T 

EXEMPT 


i 

;22' EP 

.4 

DIV 

J ; T 

EXEMPT 





■228 MOSPl 

A 

DIV 

J : T 

EXEMPT 





:229 MMT 

A 

DIV 

J ' T 

EXEMPT j 

1 

2.''0 MIRKQ 

A 

DIV 

.1 : T 

EXEMPT ^ 

;231 MOT 

A 

DIV 

J 1 

EXEh'lPT ' , 

;232 FXD 

A 

DIV 

K 

n 

T 

EXEMPT 





233 REM 


DIV 


T 

EXEMPT 


' 

234 Cash 

A 

INT 


T 

EXEMPT 




Timberland Percy Quin Area 

Pike County, Mississippi 

A 

RENT 

N 

Q 

EXEMPT 






Mineral Rights, Amite Co., MS 

Field operated by Denbury Entergy 

NONE 

Royalt>' 

J ^ W 

EXEMPT 






Unleased mineral int-Franklin Co, 
MS. Sect. .■50,24 &19,TS5N,R5E 

NONE 

N/A 

uv: - ... 

EXEMPT 






Unleased mineral acres S 31&36, 

TS IN, RIO E, Walthall Co, MS 

NONE 

N/A 

J U' 

EXEMPT ; ! ' 


Unieased mineral acres S22&27, 

TS 4N, R 6E, Amite Co, MS 

NONE 

N./A 


w 

EXEMPT 


1 



Unleased mineral acres S12, TS 6N. 
~ R 7E Lincoln Co.. MS 

NONE 

N/A 


w 

1 

EXEMPT 





■ l---,'lncome7Gam-Codes;r,'A=Sl;00()of lessV-'.A 
(SceCoLBL,D4) P^SSO.OOI-.SIOO.DOO. 

- B=SI,001-$2 500 
.e,. G=$100,001 $1,000 000 

C=$2,501-$5,obO'-:.. 

HI=$LO00,0bl-$S,0l)0,O0O 

D-$5 001 $15 000 
li2=More than $5:OOO.OOC 

E=515,00J $50,000 


1 Value Codes -T A. J=Sl5,OOOorless . ‘ij-, Kf515.001 S50.000 
(See Col'Cl,353Bt N=S250;001rSSOO,000^ 0^00,-001-$1,000.000 
< - P3=S25,OOOOOl-S5OS)0O,Odhi»»jS 4 . 

L=S50,001- $100,000 

P I =S UOOO.OO -$5,000,000. 
P4=More than $50,000,000 

M $100 001 $250 000 . a, v « 

?•> $5 000 001 $25 000 000 1 ^ 


■J Value Method Codes- 0=Ar>r)raisa1 - - 

R=Co.«t (real estate onK'l 

S=A':ses';inent' 

T=Ca.sh./MarkeJ- 





201 


FINANCIAL DISCLOSURE REPORT 


Hame of Person Reporung 

Dale of Report 

j Keith Starretl 

Ju)y 7, 2004 


VII. Page 18 INVESTMENTS and TRUSTS — income, value, transactions (Includes Ihose of 

spouse and dependeni children See pp 54-57 of Insiruciions ) 


.. : • A. 

- . Descaiption of Assets 

. : • . • (including trust assets) 

Place "(X) " after each asset . 
exempt from prior disclosure._^ 

B- , ■ 

Income 
dunng 

reporting period 

•c C. ' 

Gross value 
at end of 
, reporting period 

• ~ D ' 

Transactionsdunng-reportingpHTod'' y-. , 

‘ , A ■ -A 

(I) 

Amt 

Code] 

(A-H) 

(2) • 

Type 

■ 

'mir 

- (1) 

, Value 
Code2 
(J-P) 

(2) 

. 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 
(e.g-, 
buy, self 
merger, ' 
redemption) 

_ If not exempt &om disclosure •• 

^2) 

Date: 

Month- 

Day, 

vSle 

Cdde2 
' (J-P)-. 

W 

Gam 

Code! 

(A-H) 

■ '(5)- 

Identity of 
biQ'er/seller 
(if private transaction) 

:□ 

NONE (No reportable income, 
assets, or transactions) 









Unleased mineral acres S 27. TS . ; 

2“' 9N,R9E, Copiah Co. MS " 

EXEMPT 





,42 Uateedmmcral acrosS2,TSlN. N A J ' W 

R 7E, Pike Co,, MS 

EXEMPT 





Unleased mm acres S 12. TS IN. R 
r 7E, S 8, TS IN, R 9 E. S 35, TS : 






lN.R9E.S33,TS2N.R8E.Pike ^ 

i Co. MS a a . J . 

EXEMPT 




h44 Unleased mm acres S 21, TS IN, N A I W' 

i R8,S3,TSlN,R9,PikeCo.MS •' : 

EXEMPT 





:245 Timberland Lincoln Co , MS ;NONE N .A L ■ W 

EXEMPT 





1.,^^ 401 K Plan Deferred Comp 

State of Mississippi 

DI\‘ INT 

M T 

EXEMPT 





;247 T.Rowe Price International Stock 
; Fund 





j 

i 248 Boston Co Premier Value Eq Daily 







249 Fayez Sarcfim Fund 


— 





j 

1 

j250 fNG VP Growth & Income Pon-R 







; 

1251 GE Value Equity Fund 







(252 Barclay Ini GovtCredit Bnd Index 
! Fund 






j 

[253 Fidelity Small Cap Stock Fund 

RENT 






254 Time Share Condominium ^ 

New' Orleans, LA 


W 

EXEMPT 




'255 Note and Mortgage Receivable ■ p 

(Magee) 1 

INT 

N 



EXEMPT 






.1- . income/Oaui Codes: 
(SeeCoLBLm) 

A=$l;000,orless. .. , 8=51,001-52,500 C=52,S0I 55 000 rD=S5.001 515,000 

F=$50,OPVS100,000,, A G=SlOO,OOIrSl,000,OCW.7'HlriSj.,POO-001-$5,000,000'?:H2=d^6re.thanS5,000,000 -- 

£=$15,001-550.000 - 

, 2N ValueCodes; 

{SecCoLCI D3) 

.J=S15.000or]ess KfS15,001-S50,000 vri-V, L=S50i6Dl 5100,000 «*- M=51t»,00l-$250.000c ■ 

•N=$250,001-$500,00Qr.:'O=5500,O0r-S1.000,00(5>'Pl^l ■000,001^55,000, 000»a^2=s5,000a)0l!-$25,000,000x 
-P3=S25.000,OON$50;000,000' " • -C--!‘,'5P4=Ji5ofethanS50,000,000-4S,^5^A5N?A - 

■* A ' 

1 3 Value Method Codes; Q=Appraisal • R=Cost(realestateonly)-'’ S=A&essment :.••• a ’ rT=Gash/MarVetM?« 

' ■ T . 
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Name of Person Reporting 

Dale of Report 

FINANCIAL DISCLOSURE REPORT 

Keith Starrett 

July 7, 2004 


VII. Page 19 INVESTMENTS and TRUSTS — income, value, transactions (Includes those of 

spouse and dependent children See pp. 34-57 of Instructions.) 


A-'..-. . 

Descnption of Assets 
^ (includinglrust assets) - 

Place "(X) after each asset 
exempt from prior disclosure. 

B 

Income;- 
. • doimg 
reporting penod.r ^ 

C;' 

Gross value . . . 
at end of ^ •! . 
reporting period ':- . 

D ' ' 

Transactions duni]g.rg»rtingpeTiod.|fV-t---A'?.- •: 

(1) 

Amt 

Code] 

(A-H) 

..Type; 

.-.(Ae-. 

• div.. 

IDt.)' ' 

(1) 

Value . 
Code2 
(I-P) 

Value , 
Method 
Code- ' 
(Q-W) 

(1), 

Type 
(e.g., 
buy, sell, 
meitger, 
redemption) 

If no 

exempf^-om disclosure-- 

(2) 

Date; 

Month- 

Day 

,• (3)- 
vVaiuc 
Cod^ 
(J-P) 

,g>. 

Codel 

(A-H) 

, (51 

-- . Identityof , ■ 

• buyer/seller 

(if private transaction) 

NONE (No reportable income, 
j assets, or transactions) 










'256 Note and Mortgage Receivable 
(Allred) 

D 

INT 



M 

W 

1 

EXEMPT 




■257 Note and Mortaage Recenable 
(Ming) 

C 

INT 

K 

W 

EXHMPT 

L. , .1 ... .. 

L..„. 



25S Rental Property #5 (Residential 
McComb, MS) 

D 

RENT 

L 

W 

EXEMP'i' 




259 Note and Mortgage Receivable 
(MHD, INC ) ' 

C 

ENT 


W i EXEMPT ; ! 



26(1 Note and Mortgage Receivable 
(Parsons) 

B 

INT 


W 1 EXEMPT ; 
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\T[n. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.) 

All listed common stocks owned in Pension Trust or IRAs are bought and sold by an investment advisor. I have no control over these 
transactions- 

My mother’s estate is owned one-third by me and two-thirds by my two sisters. This estate is ready to close and should be closed and the 
assets distributed within sixty days. 


IX. CERTIFICATION. 


I certify that all information given above (including information pertaining to my spouse and minor or dependent children, if any) is 
accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was withlield because u met 
applicable statutory provisions permitting non-disclosure. 

I further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are m 
compliance with the provisions of 5 U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations. 



NOTE; ANY INDIVIDUAL WHO KNOWINGLY .AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE 
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.) 
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Chairman Hatch. Thank you. 

Judge Finch. 

STATEMENT OF RAYMOND L. FINCH, NOMINEE TO BE JUDGE 
FOR THE DISTRICT COURT OF THE VIRGIN ISLANDS 

Judge Finch. Thank you, Senator, for the opportunity to he here 
today. 

I will take this opportunity to introduce my wife, Anne Marie. 
Chairman Hatch. So happy to have you with us. 

Judge Finch. And my daughter, Jennifer, who is here, and a 
very good friend of mine, former Senator Claude Malloy. 

Chairman Hatch. We are honored to have you all here. 

Judge Finch. Thank you very much. 

[The biographical information of Judge Finch follows:] 
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ANSWERS TO 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

I. BIOGRAPHICAL INFORMATION (PUBLIC) 

1. Full name (include any former names used.) 

Raymond Lawrence Finch 

2 . Address : List current place of residence and office 
address (es) . 

Residence: St. Croix Virgin Islands 00820 

Office: Al’neric L. Christian Federal Building 

3013 Estate Golden Rock 
St. Croix, Virgin Islands 00820 

3. Date and place of birth. 

October 4, 1940 

Christiansted, St. Croix, Virgin Islands 

4. Marital Status (include maiden name of wife, or husband's 
name). List spouse's occupation, employer's name and 
business address (es) . 

Anne Marie Molina - housewife 

5. Education : List each college and law school you have 
attended, including dates of attendance, degrees received, 
and dates degrees were granted . 

Howard University: September 1958 - June 1962, B.A. 

degree, June 1962; Howard University School of Law: 

August 1962 -June 1965, LL.E., June, 1965. 

6. Employment Record : List (by year) all business or 
professional corporations, companies, firms or other 
enterprises, partnerships, institutions and organizations, 
nonprofit or otherwise, including firms, with which you were 
connected as an officer, director, partner, proprietor, or 
employee since graduation from college . 


1965 

- 1568 

- Lavv' 'Clerk, 

Territorial Court of 

the V. I 

1968 

- 1969 

“ U . S . Army 



1969 

- 19:'6 

- Associate, 

Hodge & Sheen 


1976 

- 1954 

- Judge, Ter 

ritorial Court of the 

Virgin . 
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1994 - 1998 - U.S. District Judge, Virgin Islands 
1998 - Present - Chief District Judge, Virgin Islands 

7. Military Servi ce: Have you had any military service? If so, 
give particulars, including the dates, branch of service, 
rank or rate, serial number and type of discharge. 

Yes. U.S. Army, September 25, 1966 -October 15, 1969 
Armor; detailed; JAGC; Captain; 580096953; Inactive 
Reserve . 

Discharged honorably October 15, 1969. 

8. Honors and Awar d: List any scholarships, fellowships, 
honorary degrees , and honorary society memberships that you 
believe would be of interest to the Committee. 

Marquis WHO'S WHO IN AMERICA {1978 to present) 
PERSONALITIES OF THE SOUTH (1978-79) 

ARMY COMMENDATION MEDAL December 1968 
NATIONAL DEFENSE SERVICE MEDAL 
VIETNAM SERVICE MEDAL 
VIETNAM CAMPAIGN MEDAL W/60 DEVICE 
BRONZE STAR MEDAL TWO OVERSEAS BARS 
American Law Institute (1993 to present) 

9. Bar Associations : List all bar associations, legal or 
judicial-xfelated committee or conferences of which you are 
or have been a member and give the titles and dates of any 
offices which you have held in such, groups. 

Virgin Islands Ear - 1970 to present 

Bar membership - United States Court of Appeals for the 
Third Circuit 

District Court of the Virgin Islands 

Professional 

Association - American Bar Association 

- .American Judges Association 

- American Judicature Society -National 

Bar Association 

10. Other Memberships : List all organizations to which you 
belong that are active in lobbying before public bodies . 
Please list all other organizations to which you belong. 

Lobbying: None. 

Other: St. Croix Radio Club. 

American Radio Relay League 


Page 2 
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11. Court Admission : List all courts in which you have been 

admitted to practice, with dates of admission and lapses if 
any such memberships lapsed. Please explain the reason for 
any lapse of membership . Give the same information for 
administrative bodies which require special admission to 
practice . 


United States District Court of the Virgin Islands: 
December 1970; Third Circuit Court of Appeals: January 
1976 . 


12. Published Writings : List the titles, publishers, and dates 
of books , articles , reports , or other published material you 
have written or edited- Please supply one copy of all 
published material not readily available to the Committee. 
Also, please supply a copy of all speeches by you on issues 
involving constitutional law or legal policy. If there were 
press reports about the speech, and they are readily 
available to you, please supply them. 

None . 

13. Health : What is the present state of your health? List the 
date of your last physical examination. 

Excellent. September 2003. 

14. Judicial Office : State (chronologically) any judicial 
offices you have held, whether such position was elected or 
appointed, and a description of the jurisdiction of each 
such court . 

Judge, Appellatf IfHsv. n. United States District Court 

of the Virgin It-?.nls. The Appellate Division of the 


Dist 

: ric 

t Court cf 

the Virgin Islands was created by 48 

U.S. 

,C. 

§2 61 3a tc ' 

'have such appellate jurisdiction over 

the 

cou 

rts cf the 

Virgin islands established by local 

law 

to 

the extent 

now cr hereafter provided by local 

law , 


" 



Judge by Epecisl r-signati;- , United States District 
Court ci the ’ island-:, iudges of the Territorial 

Court were d-asrcnatad to sit as judges of the U.S. 
Di.strict Court cf the Virgin Islands by the Chief Judge 
of the United States Court of Appeals for the Third 

Page 3 
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Circuit. This was required due to the vacancy which 
occurred when Judge Warren H. Young died. I sat by 
special designation during the following periods; 

April, July and October 1976; December 10,13, 15, 22 
and 29, 1976; February, May, August and November 1977; 
October, November and December 1980; and August 26 
through September 30, 1982, October 7, 1985 through 
October 11, 1885. 

Judge, Territorial Court of the Virgin Islands, 

Division of St. Croix, Kingshill, St. Croix, Virgin 
Islands . 

I was appointed to the Municipal Court of the Virgin 
Islands in February, 1976 for a term of four years and 
served as a judge t.herein for a period of one year. 
Since the name of the court was changed to the 
Territorial Court of the Virgin Islands, my judicial 
appointment was by the then Governor, Cyril E. King, 
now deceased. I had subse.quent appointments since then, 
to-wit, in 1980 I was appointed by Governor Juan Lui.s 
for six-year term; in 1986 I was reappointed by 
Governor Luis for another six-year term; in 1992 I was 
reappointed by Governor Alexander A. Farrelly for a 
six-year term. 

The Municipal Court had jurisdiction over juvenile 
matters, traffic, small claims wherein the claim 
involved did not exceed $500.00, criminal cases wherein 
the maximum sentence that might be imposed did not 
exceed imprisonment for one year, and civil cases 
wherein the arriount in controversy did not exceed 
$10,000.00. On January 1, 1977, the Municipal Court of 
the Virgin Islands became the Territorial Court of the 
Virgin Islands. All judges of the Municipal Court 
became judges of the Territorial Court pursuant to 
legislation. I served as a judge of the Territorial 
Court from 1977 to 1994. 

The Territorial Court has jurisdiction over juvenile 
matters, traffic, small claims wherein the claim 
involved does not exceed $5,000.00, divorce, annulment 
and separation procedures, support cases, adoptions, 
guardianship matters, probate matters, criminal cases 
wherein the maximum period of confinement does not 
exceed fifteen years, and civil cases wherein the 
amount in controversy does not exceed $ 200,000.00. 


Page 4 
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Effective January 1, 1994, the Territorial Court was 
given unlimited civil jurisdiction in civil cases and 
full jurisdiction in criminal cases. 

From February 1980 to 1994, I was the administrative 
representative on St. Croix for the Presiding Judge. As 
such, my duties included the administration of all 
court matters on St. Croix inclusive of but not limited 
to, overseeing of all personnel and the contracting for 
service jobs and equipment required by the court. In 
the interest of judicial expediency and fiscal 
responsibility, I completely revamped the court 
schedules . 

1994 to present - U.S. District Court of the Virgin 
Islands 

1998 to present - Chief District Judge, Virgin Islands 

The District Court of the Virgin Islands was 
established by Congress pursuant to its legislative 
authority under Article 4 of the Constitution and is 
jurisdictionally equivalent tc a District Court of the 
United States. 

15. Citations : If you are or have been a judge, provide: (1) 
citations for the ten most significant opinions you have 
written; (2) a short summary of citations for all appellate 
opinions where your decisions were reversed or where your 
judgment was affirmed with significant criticism of your 
substantive or procedural rulings; and (3) citations for 
significant opinions on federal or state constitutional 
issues, together with the citation to appellate court 
rulings on such opinions. If any of the opinions listed were 
not officially, please provide copies of the opinions. 

(1) Urgent v. Technical Assistance Bureau. Inc. . 255 F . 
Supp.2d 532 (D.V.I. 2003) . 

Mercano v. Hess Oil Virgin Islands Coro. . 237 F. 

Supp.2d 592 (D.V.I. , App. Div. 2003). 

Plaskett v. Bechtel Intern' 1, Inc. . 243 F. Supp.2d 334 
(D.V.I. 2003) . 

Sunshine Shopping Center. Inc, v. Kmart Coro. . 85 F. 
Supp.2d 537 (D.V.I. 2000). 


Pase 5 
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Guardian Ins. Co. v. Bain Hogg Intern' 1 Ltd. . 52 F. 
Supp.2d 536 (D.V.I. 1999). 

Richards v. United States , 1 F. Supp.2d 498 (D.V.I. 

1998) . 

Abdullah v. American Airlines, Inc. . 969 F. Supp.'337 
(D.V.I. 1997) . 

Rivera v. United States , 910 F. Supp. 239 (D.V.I. 

1996) . 

Olmeda v. Schneider , 889 F. Supp. 228 (D.V.I. 1995) . 

In re Grand Jury, Misc. No. 95-0009, slip op. (D.V.I., 
June 19, 1995). 

15 . ( 2 ) United States v. Sobratti , 2003 WL 21716323 (3d Cir., 

July 21, 2003). Reversed. 

The Third Circuit, after reviewing the evidence, found 
that police officers had a reasonable suspicion of 
criminal conduct and cause to believe that they were 
dealing with an armed dangerous person, justifying a 
limited warrantless search for weapons within the 
vehicle. The District Court's decision to suppress 
evidence was reversed. 

Martinez-Sanes v. Turnbull , 318 F.3d 483 (3d Cir. 

2003). Affirmed in part and reversed in part. 

The Court was affirmed in finding that all five 
appellees, fcrmier employees of the Virgin Islands 
Government, were fired for political reasons, that 
three of the appellees were fired in violation of their 
First and Fourteenth Amendment rights and that one of 
the appellees was fired in violation of his First 
Amendment rights only. However, the fifth appellee was 
a policy-miaker whose First Amendment rights were 
subordinate tc Governor Turnbull's right to require 
that the policy-.makers and confidential advisors in his 
administration share his political views. Thus, the 
District Court clearly erred in issuing an injunctive 
order upholding the fifth appellee's claims and 
ordering her reinstatement. 

United States v. Latimer , 2002 WL 31831567 (3d Cir., 
jB, 2002''. Affirme'"' in part and remanded for 


Page 6 


Dec . 
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resentencing . 

The Court plainly erred in including loss outside the 
offense of conviction in calculating the amount of loss 
for purposes of sentencing and imposing restitution. 

Island Insteel Systems, Inc, v. Waters , 296 F.3d 200 
{3d Cir. 2002). Reversed and remanded. 

In a case of first impression, the Court improperly 
held that the filing of an action in another forum that 
was dismissed for lack of personal jurisdiction could 
not equitably toll the statute of limitations. The 
case was remanded for the Court to determine, using a 
multi-faceted test, whether the doctrine of equitable 
tolling should be applied. 

Amerada Hess Coro, v. Zurich Ins. Co. . 2002 WL 356162 
{3d Cir., Mar. 6, 2002). Reversed. 

The Court erroneously concluded that Hess Oil Virgin 
Islands Corporation and its parent company, Amerada 
Hess Corporation (collectively "HOVIC") could not 
recover from Zurich Insurance Company because HOVIC 's 
claim was unambiguously excluded from coverage under 
the policy. The Third Circuit reasoned that because 
HOVIC and Zurich were both able to offer conflicting, 
yet t'-mpelling irterpre'. utions, the policy was 
ambiguous, and should have been construed against the 
insurer, Zurich, under Virgin Islands law. The Court 
also erred in limiting Zurich's exposure to the amount 
HOVIC paid pursuant to th first tier of its settlement 
agreement, rather than requiring Zurich to cover the 
entire amount negotiated by the insured and plaintiffs 
as part of a reasonable settlement. 

Club Comanche. Inc, v. Government of the Virgin 
Islands , 278 F.3d 250 !3d Cir. 2002). 

Vacated and rem.anded with instructions to dismiss 
without prejudice. 

The Third Circuit held sva spcnte that the District 
Court lacked subject matter jurisdiction to support 
federal question jurisdiction in a quiet title action 
brought pursuant to the Virgin Islands quiet title 
statute . 


United States v. Ntreh . 279 F.3d 255 (3d Cir. 2002). 
ReversO'd . 
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The Court incorrectly surmised that a federal felony 
offense cannot be tried by information in the Virgin 
Islands . 

United States v. Hodge . 246 F.3d 301 {3d Cir. 2001). 
Reversed . 

The Court erred in finding that an affidavit supporting 
a search ’.warrant failed to establish sufficient nexus 
to defendant's home despite the affiant, a drug task 
force officer, stating that defendant discarded 
narcotics while fleeing from police, that defendant was 
known by a confidential informant to be a drug dealer, 
and that drug dealers tend to keep drugs at their 
homes. The Court also should have found the good faith 
exception to the exclusionary rule to be applicable 
Since, given that the issuance of the warrant was a 
c.'l,ose call, the affiant reasonably relied on the 
magistrate's judgment. 

Governmeni: of the Virgin Islands v. Martinez , 2 39 F.3d 
293 {3d Cir. 2001;. Reversed and remanded. 

The Court errec in irapo.iiug a sentence including a 
period cf incarceration and a period of probation 
without expressly suspending a portion of the execution 
cf the prison term. The Third Circuit remanded to 
give the Court an opportunity to correct the sentence. 

Elcock V. Krriart Corporation . 233 F.3d 734 (3d Cir. 
2000). .Rffirmied in part, reversed in part, and 
remanded . 

f, new trial was granted because the Court did not 
conduct a Dautert hearing - in this pre-Kumho Tire era 
- before receiving the testimony of an expert in 
vocational renacilitation and because the Court should 
have excluded the opinion of an expert economist whose 
econo.mic m.cdel relied on assumptions concerning percent 
disabilit)' at'- 1 1 :--expectancy without foundation in 
the reccrc. 

Callwooc V. Encs . 230 F.3d 627 {3d Cir. 2000). 

Vacated and remanded with instructions. 

The Third ‘‘iicuit held that the District Court was 
divested el ; urisdicticn to consider petitions for 
writs of naoeas corpus under territorial habeas corpus 
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law by the Legislature of the Virgin Islands on October 
1, 1991, but that the District Court does have 
jurisdiction under 28 U.S.C. § 2241. However, prisoner 
was required to exhaust his remedies in the Territorial 
Court before proceeding in the District Court under 
federal law. 

Cestonara v. United States . 211 F.3d 749 (3d Cir. 

2000) . Reversed and remanded. 

The Court improperly concluded that the National Park 
Service's decisions concerning cautionary measures 
concerning a parking lot in which the decedent was 
killed fell under the discretionary function exception 
to the Federal Tort Claim Act's waiver of sovereign 
immunity . 

James v. Zurich-American Ins. Co. of Illinois . 203 F.3d 
250 (3d Cir. 2000). Affirmed in part and reversed in 
part . 

The Court wrongly declared that an insurance policy 
between Zurich Insurance Company and Hess Oil also 
provided coverage for Meridian, a Hess subcontractor. 
Although the policy was ambiguous as found by the 
Court, the undisputed conduct of the parties showed 
that the parties to the policy interpreted the policy 
as not covering Meridian. 

United States v. AppXewhaite , 195 F.3d 679 (3d Cir. 
1999). Reversed in part, and remanded. 

The Court should have found the carjacking statute, 18 
U.S.C. § 2119(2), to be inapplicable because defendants 
did not use force or intimidation with the intent of 
stealing the victim's car - rather the object of the 
force was to seriously injure or kill the victim. 

United States v. Vasauez de Reves . 149 F.3d 192 (3d 
Cir. 1998). Vacated. 

The Court should not have admitted otherwise 
suppressable statements concerning a fraudulent 
marriage under t.he inevitable discovery doctrine. 
Statements are too ephemeral and circumstances under 
which such statements inevitably would occur are too 
speculative . 
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United States v. Isaac . 141 F.3d 477 {3d Cir. 1998). 
Reversed and remanded. 

The Court did not apply contract principles in 
interpreting and enforcing a plea agreement which gave 
the government sole discretion in deciding whether to 
move for a sentence reduction based on substantial 
assistance . 

Tamarind Resort associates v. Government of the Virgin 
Islands . 138 F.3d 107 (3d Cir. 1998). Affirmed in part 
and remanded. 

The Court e.xceeded its jurisdiction by deciding a writ 
of review: appealing a local administrative 
determinarion, as provided by 12 V.I.C. § 913(d) and 5 
V.i.C. § 1431, statutes that the legislature had 
implicit., repealed. The Third Circuit remanded for 
the Court to examine the constitutional claims under 
its original jurisdiction, rather than in an appellate 
capacity. 


Gotha V. United States . 115 F.3d 176 (3d Cir. 1997). 
Reversed and remanded. 

The Court improperly concluded that the United States 
Navy's failure to provide safeguards on a footpath 
leading tc a structure under its control implicated the 
discretionary function exception to the Federal Tort 
Claims Act. 

Williams v. Rene . 72 F.3d 1096 (3d Cir. 1995). 

Reversed and re.manded. 


The Court erred in granting partial judgment as a 
matter of law against employer on respondeat superior 
issue when accident occurred while employee was driving 
a company car. 


15. 

(3) None. 



16. 

Public Office: 
you have held, 

State 

other 

(chronologically) any public offices 
than judicial offices , including the 


terms of service and whether such positions were elected or 
appointed. State (chronologically) any unsuccessful 
candidacies for elective public office. 
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None . 

17 . Legal Career : 

a. Describe chronologically your law practice and experience 
after graduation from law school including: 

1. whether you served as a clerk to a judge, and if so, 
the name of the judge, the court, and the dates of 
the period you were clerk ; 

After my graduation from law school in 1965 and until 
August 1966, I was a law clerk in the Municipal 
Court of the Virgin Islands. I clerked for former 
judges Alexander A. Farrelly, .Antoine L. Joseph 
and Cyril Michael. All three judges are now 
deceased. During my tenure as a law clerk I did 
extensive legal research and analysis and drafted 
many advisory opinions for the judges mentioned. 

2. whether you practiced alone, and if so, the addresses 
and the dates : 

I have never practiced alone. 

3. the dates, names and addresses of law firms or 
offices, companies or governmental agencies with 
which you have been connected, and the nature of 
your connection with each; 

In September 1966 I left St. Croix to report to 
active duty in the U.S. Army. My ranking upon entry 
was that of First Lieutenant. I was assigned to the 
Second Armored Cavalry Regiment, headquartered in 
Hamburg, Germany. After a tour of duty in Germany, I 
was assigned to duties in the Republic of Vietnam. 

While in the Army my duties were varied and 
extensive. 

In Vietnam, I was assigned to the office of the Staff 
Judge Advocate, H/Q IIFFV. I.n that capacity I served 
essentially with the Office of the Staff Judge 
Advocate, performing the following functions: 
adjudicated claims of United States personnel and 
Vietnamese Nationals; appeared before Elimination 
Boards as an advocate; appeared as advocate in 
Article 15 Hearings; appeared as an advocate in 
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Article 32 Investigations. 

In October 1969 I returned to St. Croix and was 
employed as a law clerk by the firm of Hodge & Sheen 
located at S46-47 Company Street, Christiansted, St. 
Croix, V'irgin Islands. I was employed in the 
stated capacity until December 1970. During this 
employment I did much legal research and analysis, 
drafted pleadings, and prepared legal memoranda and 
trial briefs. I also did investigative reporting 
on cases and otherwise generally assisted the lawyers 
in their trial preparations. 

In December of 1971 I became a partner in the firm of 
Hodge, Sheen 6, Finch located at #4 6-47 Company 
Street, Christiansted, St. Croix, Virgin Islands. I 
remained a partner of the aforementioned law firm 
until February 1976. 

In February 1976 I was appointed to the Municipal 
Court bench in St. Croix, Virgin Islands. This court 
is now the Territorial Court of the Virgin Islands. 

I became a U.S. District Court Judge in September 
1994 . 

b . 1 . What has been the general o.naracter of your law practice , 

dividing it into periods with dates if its character 
has changed over the years? 

After my graduation from law school and until August 
1966, I was a law clerk in the Municipal Court of the 
Virgin Islands. I clerked for former judges Alexander 
A. Farrelly and Antoine L. Joseph and the late Cyril 
Michael. During m.y tenure as a law clerk I did 
extensive legal research and analysis and drafted many 
advisory opinions for the judges mentioned. 

In September 1966 I left St. Croix to report to active 
duty in the D . S . Ar.my. My ranking upon entry was that 
of First Lieutenant. I attained the rank of Captain 
before being honorably discharged. 

While in the Army my duties were varied and extensive. 

In October 1969 I returned to St. Croix and was 
employed as a law clerk by the firm of Hodge s Sheen 
located at #46-47 Company Street, Christiansted, St. 
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Croix, Virgin Islands. I was employed in the stated 
capacity until December 1970. During this employ- 
employment I did much legal research and analysis, 
drafted pleadings, and prepared legal memoranda and 
trial briefs. I also did investigative reporting on 
cases and otherwise generally assisted the lawyers in 
their trial preparations. 

In December of 1971 I became a partner in the firm of 
Hodge, Sheen s Finch located at #46-47 Company Street, 
Christiansted, St. Croix, Virgin Islands. I remained a 
partner of the aforementioned law firm until February 
1976. 

In February 1976 I was appointed to the Municipal Court 
bench in the Virgin Islands. From February 1976 to the 
present, [ have heard an excess of 20,000 cases. 


2. Describe your typical former clients, and mention the 
areas, if any, in which you have specialized. 

My typjco.l former civil clients were generally middle 
income Virgin Islanders who needed legal advice with 
reference to business contracts, especially contracts 
related to the sale or purchase of real estate. My 
biggest corporate client was First Federal Savings & 
Loan Association of Puerto Rico. 

c. 1. Did you appear in court frequently, occasionally, or not 
at all? If the frequency of your appearances in court 
varied, describe each such variance, giving dates. 

I appeared in court regularly. 

2. What percentage of these appearances was in; 

<a) federal court; 

(b) state courts of record; 

(c) other courts. 

(a) .Approximately fifty percent (50%) of my court 
appearances were in the United States District Court 
of the Virgin Islands. 

(b) Approximately fifty percent !50%) of my court 
appearances were in the Municipal Court of the Virgin 
Islands . 
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®) I did not appear before any other courts. 

3 . Vfhat percentage of your litigation was : 

(a) civil; 

(b) criminal . 

(a) Approximately eighty-five percent (85%) of my 
litigation was civil. 

(b) Approximately fifteen percent (15%) of my litigation 
was criminal. 

4 . State the number of cases in courts of record you tried 
to verdict or judgment (rather than settled) , indicating 
whether you were sole counsel, chief counsel, or 
associate counsel. 

During the years I was in practice, approximately 200 
of my cases were tried to verdict or judgment. In all 
these cases I was chief counsel. 

5. What percentage of these trials was: 

(a) jury; 

(b) non- jury. 

(a) Ten percent (10%) of these trial were jury trials in 
the District Court of the Virgin Islands. 

(b) In the District Court, the remaining ninety percent 
(90%) were non-jury. 

18. Litigation : Describe the ten most significant litigated 

matters which you personally handled. Give the citations, if 
the cases were reported, and the docket number and date if 
unreported. Give a capsule summary of the substance of each 
case. Identify the party or parties whom you represented; 
describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state 
as to each case : 

(a) the date of representation; 

(b) the name of the court and the name of the judge or 
judges before whom the case was litigated; and 

(c) the individual name, addresses, and telephone numbers of 
co-counsel and of principal counsel for each of the 
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other parties . 

Robert Gustafson v. Fort Louise Augusta Condominiums. 
Inc, and The Government of the Virgin Islands - Civil 
No. 75-318. 

In this civil action for damages, the plaintiff a 
minor, recovered $125,000 for injury to the left 
lacrimal duct as a result of an automobile accident. 
Sensitive bone restoration was performed by a 
specialist in New York. This case is of significance 
because it was tried thirty days after the Federal 
Rules of Evide.nce became effective in the Virgin 
Islands and 1 was able to use the Rule 703 so as to 
allow an e.xpert resident in the Virgin Islands to 
testify using the medical records of the doctor in New 
York. Date of representation: November 18, 1975. The 
trial judge was Warren H. Young (deceased). Opposing 
counsel was David V. O'Brien (deceased). 

I represented the plaintiff and did all of the pre- 
trial and trial work. The trial occurred in November of 
1975 in the United States District Court of the Virgin 
Islands before the Honorable Warren H. Young. Counsel 
for the other party' 'was Robert Ruskin, now deceased. 

Government of the Virgin Islands v. Jesus Santiago. 
Grim. No. '13-1971. 

In this criminal prosecution for burglary, I 
represented the defendant. The case was tried before a 
twelve person jury in the United States District Court 
of the Virgin Islands, Judge Warren H. Young (deceased) 
presiding. The jury returned a verdict of not guilty. 
This case is of significance because of the 
overwhelming odds of an acquittal. Every member of the 
firm except myself declined representation of the 
accused. The Government was represented by Attorney 
Julio Brady, Innovative Business Center, <5 006 Estate 
Diamond, St. Croix, Virgin Islands, telephone number 
(3<)0) 777-7700. Date of representation: October 7, 

1971. 


In Re the Discharge of Private Clyde Miller. This was a 
charged trial which occurred in the Republic of 
Vietnam. The trial was before a board of officers 
presided over by an officer of the rank of colonel 
whose name I do not recall. Private Hiller was about to 
be dischargee because he was caught in a homosexual 
act. This case is of significance to me because I was 
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able to convince the board with credible evidence, that 
Miller's sexuality was a result of a psychological 
defect. Considering the grave charge involved, and 
considering the tense, combat atmosphere of the time 
and place involved. Miller's discharge was a 
significant achievement. I do not recall the name of 
opposing counsel. 

First Federal Savinas & Loan Association of Puerto Rico 
V. Giddel Martinez. Civil No. 379-1972. 

This was a foreclosure action in which I represented 
the plaintiff in the United States District Court of 
the Virgin Islands, Judge Warren H. Young (deceased) 
presiding. This case was significant because the 
defendant challenged the annual percentage mortgage 
rate as usurious. Warner ftlexander defended the case 
and was settled. Date of representation: February 11, 
197-5 . 

United States .hr.mv v. Michael Smith. 

This was a court martial for AWOL, (3 charges) and 
failure to obey a lawful order. The matter was tried 
before a board of officers presided over by an officer 
of colonel rank, whose name I do not recall. I defended 
Private Smith who was convicted. However, I raised a 
defense in that case that is now, law. The only 
identification the military had against Private Smith 
was his name, rank and serial number which he was 
forced to give upon return to camp after an absence of 
3 months. His unit had been eliminated in an attack and 
no one could identify him. I argued that the Miranda 
warnings should have been given to Smith even prior to 
questions as tc his identity. I do not recall the name 
of opposing counsel. 

Government of the Virgin Islands v. Roy Seales. 

In this criminal prosecution for unlawful entry and 
larceny tried in the tiu.nicipal Court of the Virgin 
Islands before the Honorable Antoine L. Joseph, the 
defendant was convicted. The significance of the case 
is that it presented in the Mu.nicipal Court for the 
first time, the question as to the admissibility of 
statements of co-defendants against each other. The 
prosecutor was William Brown who is now practicing law- 
in the United States, and whose address is unknown. 

This file -was destroyed during Hurricane Hugo in 19f6. 

Lourdes Cintrcn v. Clemente Cintron, Sr. Civ. No. 
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478-1971, 

This was an action for divorce filed in the United 
States District Court of the Virgin Islands, Judge 
fllmeric L. Christian (deceased) presiding. I 
represented the plaintiff in this case. It was 
significant because of the extensive personal 
properties which became involved in the litigation and 
the question of child custody. The matter was 
terminated by a decree of divorce, the terms of which I 
negotiated in a series of settlement conferences. The 
defendant was represented by Mr. Francisco Corneiro, 
former Attorney General of the Virgin Islands, now 
deceased. Co-counsel: Dereic M. Hodge, 12D Bjerge Gade, 
St. Thomas, Virgin Islands 00801. Date of 
representation: February 27, 1973. 

Anna Peering v. The Cola Bottling Co. of the Virgin 
Islands. Civil No. 218-1971. 

This was 5 personal injury action filed in the United 
States District Court of the Virgin Islands, Judge 
Warren H. Young (deceased) presiding. I represented 
Anna Deering, the plaintiff. It was a trial before a 
jury which, in my opinion, was significant in view of 
the jury award of $5,000 to the plaintiff, 
notwithstanding very minimal damages. In this case, the 
plaintiff, the operator of a restaurant, happened to be 
in the vicinity of a Coca Cola bottle which exploded 
and cause a small one-inch cut on the forehead. 

Opposing counsel: Robert Ellison, now deceased. 

Monserrate Velez v. Isabel. Velez Gonzalez. Civ No. 
236-1968. 

This was an action for divorce filed in the United 
States District Court of the Virgin Islands, Judge 
Warren H. Young (deceased) presiding. This action is 
important because of the vast amount of real property 
involved and the fact that my client, the plaintiff, 
did not 

suffer the loss of his assets. Attorney for the. 
defendant was John D. Merwin, now living in New 
Hampshire, and on St. Croix. Hr. fierwin's address is 
P.O. Box 297, Franconia, New Hampshire 03580. Telephone 
No. (603) 823-5217. Date of representation: February 
27, 

Christian Hendricks v. Gulf (Hortaaoe Corporation. 

Civ. No. 74-979. 

Thi.s i.s an action in foreclosure against the Gulf 


Page 1 7 



222 


Mortgage Corporation filed in the United States 
District Court of the Virgin Islands, Judge Warren H. 
Young (deceased) presiding. This foreclosure is 
important because of the extensive title search 
involved and substantial questions of priorities of 
mortgages that arose. The defendant was represented by 
Warner .lle.xander, who prese.ntly resides at 502 S. 
Florida .».ve.. Apt. 115, Tarpon Springs, Florida 34689. 

The records in all the above-mentioned cases in which I 
appeared as counsel were destroyed by Hurricane Hugo, 
and thus any additional information is difficult to 
obtain . 

19. Legal Activities : Describe the most significant legal 
activities you have pursued, including significant 
litigation which did not progress to trial or legal matters 
that did not involve litigation. Describe the nature of 
your participation in this question, please omit any 
information protected by the attorney-client privilege 
(unless the privilege has been waived.) 

My career on the bench is my most significant legal 
activity and has been .so for the past eighteen years. 

Member, Judicial Ethics Committee of the American 
Judges Associat n, 1979 to present. 

The Committee has given attention to the formation of 
new commissions investigating judges and has studied 
cases involving a legations of past judicial 
misconduct. As a member of the stated committee I have 
read much material on the various judicial ethics 
committees, judicial accountability commissions and 
judicial nominating coitunissions . It is my opinion that 
the matter cz ethics in judging is of crucial 
importance to the judiciary. Judges must continue to 
exhibit impartiality i" word and deed so as to foster 
confidence in the juci lal system. A judge must be 
perceivec to be unfailingly fair. 
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II . FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 

1. List sources, amounts and dates of all' anticipated receipts 
from deferred income arrangements, stock, options, 
uncompleted contracts and other future benefits which you 
expect to derive from previous business relationships, 
professional services, firm memberships, former employers, 
clients , or customers . Please describe the arrangements you 
have made to be compensated in the future for any financial 
or business interest. 

Retirement benefits equal to 66-2/3% of the current 
salary of judges of the Territorial Court as retirement 
benefits . 

2 - Explain how you will resolve any potential conflict of 
interest, including the procedure you will follow in 
determining these areas of concern. Identify the categories 
of litigation and financial arrangements that are likely to 
present potential conf licts-of-interest during your initial 
service in the position to which you have been nominated. 

I do not anticipate any potential conflict of interest. 
However, if any conflict of interest arise, I shall 
apply the Code of Judicial Conduct insofar as it 
relates t recusal of judges. 

3 . Do you have any plans , commitments , or agreements to pursue 
outside employment, with or without compenf 3ation, during 
your service with the court? If so, explain. 

None . 

4. List sources and amounts of all income received during the 
calendar year preceding your nomination and j : or the current 
calendar year, including all salaries, fees, dividends, 
interest, gifts, rents, royalties, patents, honoraria, and 
other items exceeding $500 or more (If you prefer to do so, 
copies of the financial disclosure report, recjuired by the 
Ethics in Government Act of 1978, may be substituted here.) 

See Financial Disclosure Report. 

5. Please complete the attached financial net worth statement 
in detail (Add schedules as called for.) 
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See attachment. 

6 . Have you ever had a position or played a role in a political 
campaign? If so , please identify the particulars of the 
campaign, including the candidate, dates of the campaign, 
your title and responsibilities. 

No 


SCHEDULE A 


Bank of Nova Scotia 
Sunny Isle Branch 

St. Croix, Virgin Islands $2,400.00 


First Bank of Puerto Rico 768,474.23 

Golden Rock Branch 

St. Croix, Virgin Islands 


Prudential Bache 38,170.66 

Christiansted, St. Croix 
Virgin Islands 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement 
which itemizes in detail all assets {including bank accounts, real 
estate, securities, trusts, investments, and other financial 
holdings) all liabilities (including debts, mortgages, loans, and 
other financial obligations) of yourself, your spouse, and other 
immediate members of your household. 


ASSETS 

LIABILITIES 1 

Cash on hand and in banks Sgg Sch.A 




Notes payable to banks- secured 


0 


U.S- Government securities-add 

schedule 


0 


Notes payable to banks-unsecured 


0 


Listed securities-add schedule 


0 


Notes payable to relatives 


_Q_ 


Unlisted securities- -add schedule 


0 


Notes payable to others 


0 


Accounts and notes receivable; 


0 


Accounts and bills due 


0 


Due from relatives and friends 


0 


Unpaid income tax 


0 


Due from others 


0 


Other unpaid income and intei-est 


0 


Doubtful 


0 


Real estate mortgages payable- add 
schedule 


■ 

■ 

Real estate ovmed-add schedule 

See belov 


0 


Chattel mortgages and other liens 
payable 


H 

■ 

Real estate mortgages receivable 




Other debts-iteraize : 




Autos and other personal property 

65, 

»0. 

m 





Cash value-life insurance 


n 











■ 

■ 






















Total liabilities 


0 






Net North $ 


SE9 

E! 

Total Assets ^ 

ss 

IS 

IWI 


RS 

iS9 


CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 


■ 


Are any assets pledged? <Add 
schedule) jjq 




On leases or contracts 


0 


Are you defendant in any suits or 
legal actions? 




Legal Claims 


n 


Have you ever taken bankruptcy? jjq 




Provision for Federal Income Tax 


n 






Other special debt 


ii 







Property - St. Croix, Virgin Islands $350,000.00 
Property #2 - St. Croix, Virgin Islands 45,000.00 
Property //3 - Sc. Croix, Virgin Islands 7,000.00 
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III. GENEKAL (PUBLIC) 

1 . An ethical consideration under Canon 2 of the American Bar 
Association's Code of Professional Responsibility calls for 
"every lawyer, regardless of professional prominence or 
professional workload, to find some time to participate in 
serving the disadvantaged." Describe what you have done to 
fulfill these responsibilities, listing specific instances 
and the amount of time devoted to each , 

Member, Donald Walker's Scholarship Foundation - three 
days per month. This foundation funds and operates the 


Boys' Club of St 

, . Croix and av 

v'ards 

scholarships '.o 

needy graduates 

of uhe public 

schools . 

Served on Board 
Virgin Islands. 

of Directors, 

Boys 

Club of St. Croix, 

Served on Board 

of Directors, 

Boys 

Scout Coun.;i.. of the 


Virgin Islands - one day each month. This organ:, tat ion 
approved operating guidelines for the Boy Scouts Trcop 
in the Virgin Isiands. 

Served on church council, Lora God. of Sabbacth Lutneran 
Church. This organization operates the Lutheran Church 
on St. Croix. 

Served as a member of the Virgin Islands Law 
Enforcement Planning Commission. This organizat:.or. 
approved guideline funding of law enforcement agencies 
of the Virgin Islands. 

2. The American Bar Association's Commentary to its Code of 
Judicial Conduct states that it is inappropriate for a judge 
to hold membership in any organization that invidiously 
discriminates on the basis of race, sex, or religion. Do you 
currently belong, or have you belonged, to any organization 
which discriminates — through either formal membership 
requirements or the practical implementation of membership 
policies? If so, list, with dates of membership. 

No. 

3. Is there a selection commission in your jurisdiction to 
recommend candidates for nomination to the federal courts? 

If so, did it recommend your nomination? Please describe 
your experience in the entire judicial selection process. 
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from beginning to end (including the circumstances which led 
to your nomination and interviews in which you 
participated) . 

I was interviewed by the chairman of the Republican 
Party of the Virgin Islands, Mr. Holland Redfield. He 
obtained approval from the local committee and 
thereafter my name was submitted to the White House as 
a c a n d r d a t e . 

4 . Has anyone involved in the process of selecting you as a 
judicial nominee discussed with you any specific case, legal 
issue or question in a manner that could reasonably be 
interpreted as asking how you would rule on such case, 
issue, or question? If so, please explain fully. 

No . 

5. Please discuss your views on the following criticism 
involving "judicial activism." 

The role of the Federal judiciary within the Federal 
government, and within society generally, has become the 
subject of increasing controversy in recent years. It has 
become the target of both popular and academic criticism 
that alleges that the judicial branch has usurped many of 
the prerogatives of other branches and levels of government. 

Some of the characteristics of this "judicial activism" have 
been said to include: 

a. A tendency by the judiciary toward problem-solution 
rather than grievance-resolution; 

b. A tendency by the judiciary to employ the individual 
plaintiff as a vehicle for the imposition of far- 
reaching orders extending to broad classes of 
individuals ; 

c. A tendency by the judiciary to impose broad, affirmative 
duties upon governments and society; 

d. A tendency by the judiciary toward loosening 
jurisdictional requirements such as standing and 
ripeness; and 
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e. A tendency by the judiciary to impose itself upon other 
institutions in the manner of an administrator with 
continuing oversight responsibilities . 

In rendering decisions, I have always felt constrained 
by the rule of law, precedent, and the United States 
Constitution. I have not used the authority of the 
court to impose administrative oversight on the other 
branches of government. The legislative branch of the 
government makes the law and the judicial branch 
interprets it. 

In arriving at conclusions of lav;, and in making 
judgments and otherwise rendering decisions, courts 
must follow the appropriate jurisdictional 
requirements. Courts should always require that 
litigants have standing to bring suit and further, that 
cases before tne court are ripe for decision. 


Page 3 
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Chairman Hatch. Thank you so much. 

Let me just say that I know your reputations, and I have care- 
fully reviewed your records. I think all three of you are very well 
qualified to serve on your respective benches. 

Let me just ask a few cases though as we go through this. Let 
us say that you have a case where you believe one way but the law 
is the other, or at least there is a strong argument that the law 
is the other way. How are you going to handle that. Judge Alvarez? 

Judge Alvarez. Thank you, Mr. Chairman. I believe that as a 
judge I am bound to uphold the law like any other citizen, and my 
personal beliefs are not what I should base my decisions on. My de- 
cisions would be based on the law. 

Chairman Hatch. What if they are really strongly held beliefs? 

Judge Alvarez. I believe that my decisions should nonetheless 
still be based on the law. As a judge my oath is to uphold the law, 
not to impose my personal views. 

Chairman Hatch. Judge Starrett? 

Judge Starrett. I would like to agree with my colleague. Sen- 
ator, and thank you for the question. I would always follow the 
law. I hope that I have tried to do that. I have tried to do that 
through my career and would continue doing it. 

Chairman Hatch. Judge Finch? 

Judge Finch. Thank you. Senator. I have, throughout my career, 
followed the law, and I will continue to do so. I think as a trial 
judge that it is my primary task in decision making simply to fol- 
low the law. 

Chairman Hatch. Thank you. 

Judge Starrett, you have given numerous speeches and written 
at least two articles on drug courts. You have also been instru- 
mental in establishing GED and drug treatment programs in the 
local jails, and you have spent the last six or 7 years working to 
establish a drug court system in Mississippi. Would you please ex- 
press to the Committee how effective these efforts have been in 
combatting the drug problems in your State? 

Judge Starrett. The drug courts are — I do not want to say in 
their infancy because I have had one for over 6 years, and I would 
like to thank the Senate and the House for supporting drug courts 
on a national level. But by the end of next year there should be 
18 active drug courts working in Mississippi. 

Chairman Hatch. You were the first to start this? 

Judge Starrett. Yes, sir, in Mississippi. And they are — a law 
that I worked to draft, we have one of the most progressive, if not 
the most progressive, drug court statute in the Nation. We also 
have one of the best, if not the best, funded drug court programs 
in the Nation. This has all come about in the last 2 years in dif- 
ficult budget times. 

Chairman Hatch. In these respective positions that you have, 
you have tremendous caseloads. How do you plan on managing 
those caseloads once you get there? As I understand in your case. 
Judge Starrett, this caseload will be — this is an emergency posi- 
tion. 

Let us start with you. Judge Alvarez. How do you plan on han- 
dling a caseload? I understand you have a tremendous caseload in 
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the position that you would be assuming that you are nominated 
for down in Texas. 

Judge Alvarez. Thank you for expressing that concern. That is 
also my understanding, that there is a very heavy caseload in the 
Laredo Division. I would do what I have always done in my life, 
and that is I am a very hard worker, so I would certainly do that. 
I believe that the role of a judge is not limited to 8 to 5, so I would 
commit myself to the time that is required to move the docket, of 
course, with the assistance of the magistrates and the other court 
staff. 

Chairman Hatch. Thank you. 

Judge Starrett? 

Judge Starrett. Thank you. Senator. Having a large caseload is 
not something new to me. When I took over as circuit judge from 
Judge Pigott, there was the highest caseload of any judge in the 
State at that time. When I take over, if I am so fortunate as to be 
confirmed, the district in Hattiesburg, where the seat will be, has 
the highest caseload of any U.S. District Court. The way to work 
it is just to work. You do the things that you have to do to manage 
the docket and to reduce the caseload. 

Chairman Hatch. Judge Finch. 

Judge Finch. Senator, thank you for expressing your concern in 
this area. I have, since being on the Federal bench, used the exper- 
tise of the magistrate judges in our court to assist in moving our 
cases, and that has been very effective and I will continue to do so. 
In addition to that, of course, I will continue to work as hard as 
I can and as hard as my health will allow. 

Chairman Hatch. Thank you so much. 

One thing I like to ask, especially District Court nominees, how 
important do you think temperament is? I tried cases in the West- 
ern District of Pennsylvania before going to Utah, and then tried 
cases before the fabled — well, in both cases, the fabled Judge Wal- 
lace Gorley there in the Western District of Pennsylvania, who was 
kind of a law unto himself, but a very fine judge in many respects; 
and Willis Ritter, who has a very interesting reputation in the Dis- 
trict Court there in Utah. How important is temperament? We will 
start with you. Judge Alvarez. 

Judge Alvarez. I think the temperament is very important for 
any judge, especially I think a trial judge is seen by the public as 
the administrator of justice, and so for that reason a judge should 
always remember to treat those who come before that judge with 
dignity and respect. 

Chairman Hatch. Judge Starrett. 

Judge Starrett. Thank you. Senator. The temperament of a 
judge is crucial to the perception of the fairness by the litigants 
and the attorneys. A judge should have a temperament that is 
courteous and respectful, but it also should be firm. It should be 
one that would run a courtroom in a way that gives respect to liti- 
gants, jurors, attorneys and all participants. 

Chairman Hatch. And gets the job done. 

Judge Starrett. And gets the job done, yes, sir. 

Chairman Hatch. Judge Finch. 

Judge Finch. It is my opinion that temperament is of utmost im- 
portance in conducting court proceedings. It is especially so in situ- 
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ations where one has to face non-lawyer litigants, and of course 
also with lawyers. Courtesy is of utmost importance, and I have ex- 
ercised courtesy and respect to all lawyers who come into my court, 
and I will continue to do so. 

Chairman Hatch. That is great. How are you going to treat 
young lawyers who may not have the practical experience, may not 
even be as well versed in the rules of evidence, may not be able 
to ask the questions, you know, listen to responses from witnesses 
as well as they should. Let us start with you. Judge Finch. 

Judge Finch. The short answer is great patience. 

Chairman Hatch. Okay. 

Judge Finch. Great patience, and of course, courtesy. I have in 
some situations expressed from the bench my particular interest in 
an issue, and although the young lawyer may have completely 
missed the issue, having expressed my interest in it, I have given 
that lawyer time to sub^mit additional memoranda on the subject 
and request a hearing if he so desires. 

Chairman Hatch. Judge Starrett. 

Judge Starrett. Thank you. Senator. I have not forgotten when 
I was a young lawyer and needed some help from judges, but I 
would do the same thing that Judge Finch has said. 

Chairman Hatch. Judge Alvarez. 

Judge Alvarez. Thank you, Mr. Chairman. I believe that a judge 
can offer some guidance to a young lawyer, but of course should be 
careful not to become the advocate for either side, but as my col- 
leagues have said, I believe great patience would be the strength 
that the judge could offer to the young lawyer. 

Chairman Hatch. That is great. I have seen judges who try to 
try the cases for lawyers or who interject their own feelings or their 
own personal views all the time, and that should not happen. But 
there are times when a young lawyer is having a difficult time ask- 
ing the question a way that is unobjectionable, where a judge 
might say, “You might want to ask it this way, counselor,” just to 
help them. 

I have seen great judges lose their tempers because sometimes 
the courtroom can be a very, very volatile place, but for the most 
part you pretty well should not, and I just believe that all three 
of you will make excellent judges, trial court judges from what I 
know about your backgrounds. 

I am very honored to have you all here today. I know that you 
can answer any other question that I even could think of, and I 
have a lot that I might have asked you if you were other than the 
great people that you are. I am going to do my best to get you 
through between now and the end of this Congress, and hopefully 
will be able to do that. I would hope that in your cases that there 
will not be objections by the other side, and I am hopeful that we 
might be able to find some way that both sides will quit being so 
ridiculous at the end of presidential years, or at the end of any par- 
ticular year, but especially presidential years. Both sides have been 
wrong from time to time, and the irritations continue to carry over, 
and I am trying to bridge that if I can. As you can see, it is very 
difficult, but in any event, I will do my very best to get you 
through. 
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I want to thank each of you for being here, your family members, 
your friends, and I will keep the record open for one week till Sep- 
tember 15th for any further questions or statements that might be 
put into the record, and then we will probably put you on the 
markup for next week, next week or the week thereafter. 

Thank you all. With that, we will end this hearing and recess 
until further notice. 

[Whereupon, at 11:24 a.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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Very truly yours, 

Micaela Alvaiez 

MA.-bcc 
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Responses of Micaela Alvarez to Onestioos from Senator Patrick Leahv: 

1. You received a partial {^kigofa‘^ot-QtiaIified”&om the American Bar 
Associatioou Based on the research ofoiy staff, lundeistand that your law finn 
has a reputation for being experienced but also for sometimes usfng aggressive 
and abrasive practices which raise questions of trusiwotdiiiien and ethics. While 
Ido not impute the actions of other lawyers to you, what is the standard that you 
follow for determining whether your bdiavior is eibical and collegial? What is 
the standard you follow for evaluating foe attorneys with uribom you worir? Have 
you ever had a situation in which you had ooncenis about anoSier lawyer’s 
honesty, trustwoithincss or fitness to practice law? If so, how did you respond to 
sucdi situations and did you report the professional misconduct, in accordaiKe 
wifli Rule 8.03 of die Texas Disciplinary Rules of Rmfessiooal Conduct? 

Responafi: 

In Texas, a lawyer is bound by the Texas Disc^linaty Rules of Professiona! 
Conduct and by the Texas Lawyer’s Creed. During my time as a lawyer and my 
brief time as a judge, I have always striven to uidiold both foe Disc^linary Rules 
and foe Lawyer’s Creed. Additionally, I believe I have an efoical obligation to 
report conduct that I reasonably believe violates foe Disciplinary Rules. In my 
practice, I have had one occasion where I believed a lawyer had violated the 
Disciplinary Rules and that he should he i^rted to the Grievance Committee of 
tfaeSialcBar. While I was not the reporting attorney. 1 ensured that the referral to 
the Grievance Cominittcc was made. 

2. You were appointed and served as a judge on the 139* Judicial District Court in 
Texas fiom July 199S to December 1996 . At least five of your decisions during 
this time were subsequently reversed on appeaL a few for improperiy gmmng 
summary judgnent. In considering these leveisais, what lessons would you take 
with you to the federal bench, if confirmed? 

Response : 

As trial Judge in Texas, I made every effort todetamine'wfaat law applied to the 
foots presented. I found that if a judge is unfamiliar vrith foe particular area of the 
law, the judge should attempt to educate himself by conducti^ his own tesrarch, 
by requesting briefing fiom the parties, or, in federal court, by lequesting briefing 
fiom foe law clerks. Once the judge detennines what law allies, the judge 
should then endeavor to ^>ply that law to the facts pieseniefo Of course, an 
appellate court may subsequently detenitine that foe trial court was in error. 
Should I be confirmed, I would use tiie resources available, including my own 
knowledge and research, to determine what law applies to flie fimta presented in 
the case and would then apply that law to those i^:ts. 

3. You state on your Senate Questionnaire that your current law practice primarily 
focuses on medical malinactice defense, insurance defense, products liabiliQr 


cC Mieadfi to C^noioiu firsra SeuiDr 
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defense, employinent defease, aod wrongful dUdiatge defense. As a judge, in 
moan of the significant cases that you cited involving personal injiny and 
employment issues, you nded in fovor of the cotpoiate de&ndmL CHven your 
significant eacpeaence as acounsel dcfimding lai^ coipotate interesis and your 
past eaqpencnce as a judge, what ossuianscs cam you give diat, if confitmed to the 
federal court, you will be fidr to individual plaintiff and eonsumoa who bring 
claims against coipotate interests? What steps would you take to cmsuie that, 
despite the hmt that your career as attorney was defending companies in 
employment and personal injury cases, you would not act with bias, peth^s 
unintentioDally, in favor of civil defeodanis and against plaintiffi? 

Response : 

While I have generally represented defendants, many of those weie individuals 
ratfacr than cotpontions- Additionally, I have Rpiesented individual plamtiffa 
suing cotporations and also r e pr e sen ted a group of plaintifib suing alatge 
tuivenity. I firmly believe that a judge should nuke cvety cfibtt to beat all 
litigants in a fair and impartial manner. A judge’s decisions diould be based upon 
the law and facts preseuted. and not on the status of the patty- ifeonfinned,! 
would base my decitions on the a|^licable law, tatber than on a party’s status as 
plaintiff or defendant 

4. You indicate in your Senate Questionnaire that almost all of your court 

appearances have involved civil matters in state courts and that you have little 
experience in criminal matters or appearing in fedeial court' Moreover, you note 
that in the majoii^ of cases that you tried to ventict over tiu course of your 
career, you were associate counsel and not the lead counsel. As you know, a 
significant portion of the ledetai judidal docket, paiticulaily in courts locked in 
border towns, deals with criminal amt immigration matters. How baa your legal 
career prepared you to adjudicate complex federal c riminal amt civil citvrx «nit 
manage a busy docket involving such nutters? If you are confitmed, how will 
you get up to speed and respond to the cfaalleiige of handling the federal 
substantive and procedural matters tiut will be before you? 

foaroonse : 

While 1 have had significant experience in state court. 1 am also mqterienced in 
federal coutt. Over the course ofmycaieer, I have handled bofii criminal and 
civil cases in federal court. Additionally, there are many similarities, both 
substantive and pioccdutol. between practice in state court aia} in federal court. I 
believe my extensive experience in state court and my expoience in federal court, 
combined with my commitment to work hard will assist me in handling the 
ciulleoges of a federal docket, should 1 be confitmed. 


IU M yoBiw » ofMk««hA f » fiM<i pQiitaiMMU ftimi Seutar Lo^. PufcZ afl 
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Judge Raymond Finch’s Responses to Senator Leahy’s Follow-up Questions 

1. As you are no doubt aware, many people’s only interaction with the Federal 

government is in our nation’s courtrooms. Accordingly, it is very important that 
federal officials treat all people with patience and dignity, When Strom Thurmond 
was Chair of this Committee, he would ask judicial nominees if they would promise 
to be courteous if confirmed as a judge. He said that the more power a person has, 
the more courteous a person should be. Please describe your thoughts on the 
importance of treating all persons who appear before you with courtesy, and detail 
how you ensure that lawyers, staff, court officials and others subject to your 
direction are patient, dignified, and courteous to other litigants, jurors, witnesses, 
and lawyers? 

Every person involved in the judicial process should leave the Court with the sense that 
justice had been done. Fundamental to the impression of having been treated fairly and equally is 
the opportunity to be heard, hi tailoring my practices, I keep in mind the importance to all parties 
of having a voice in the proceedings. 

I give the parties reasonable leeway with respect to the briefing of issues, within the 
hmits of the federal procedural rules. For example, no page limits are placed on legal 
memorandum and a local rule allows parties to agree between themselves upon extensions of 
time for briefing without involving the Court. In scheduling hearings, the court clerk allocates 
sufficient time for me to engage in dialogue with the litigants and for them to fully present their 
positions. When issues arise that have not been sufficiently researched, I encourage the parties to 
file supplemental briefs before I rule. By adhering to these practices, I ensure that whether or not 
the parties agree with my decisions, they are satisfied that they have been heard and have been 
able to make an adequate record for appeal. 

I treat witnesses and jurors respectfully in the courtroom and expect the same of my staff 
and the litigants. In emphasizing that the Court provides fair and equal service to all, I lead my 
staff, the lawclerks, and court officials by example, rather than by micromanagement. Each 
Court employee performs his or her work efficiently and professionally without my intervention. 
Because the Court employees pride themselves in their work, and recognize that their objective is 
to serve the public, they consistently provide excellent services in an accommodating manner. 

My chamber door is open to everyone: court staff, members of the bar, and virtually 
anyone who requests an audience with me, that would not implicate ex parte communications. I 
also interact with the local bar by attending events and by accepting speaking engagements. By 
making myself accessible, I am able to see the reflection of the Cotut in the eyes of the 
community, and make adjustments as needed. 
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2. You have been a member of the Judicial Ethics Committee of the American Judges 
Association for twenty-five years, and you write in your Senate Questionnaire that 
you have “read much material on the various judicial ethics committees, judicial 
accountability commissions and judicial nominating commissions.” What standards 
have you adopted to ensure that your decisions and actions on the bench are ethical 
and fair? 

I abide by the Code of Conduct for United States Judges, 28 U.S.C. § 455, and all 
applicable ethical rules. 

Under what situations do you think a federal judge should recuse him/herself to 
avoid the perception of impropriety? 

My practice is to recuse myself sua sponte when I believe that my impartiality may be 
reasonably questioned. When the connection is sufficiently distant that I have no reason to 
believe that anyone would question my impartiality, I still inform the litigants of any issues to 
give them an opportunity to move for my recusal. 

Do you think that there need to be any changes to the current code of conduct for 
judges to protect the impartiality and respect for our judicial system, and, if so, 
what improvements would you suggest? 

I have not encountered any problems with the current code of conduct that would leave 
me to believe that any changes are necessary. 


3. You have served as a judge on the U.S. District Court for the Virgin Islands for ten 
years. What lessons the you have learned during your first term on the bench that 
you will bring with you to your next term, if confirmed? 

During my first ten year term, I have had to manage a heavy caseload. My practice is to 
give criminal cases top priority. Trials are scheduled within the guidelines of the Speedy Trial 
Act. I hear pre-trial motions in a timely maimer so that the cases will be ready for trial. 

Because I empathize with civil litigants who have had to wait for long periods in the past 
for rulings or trial, I do not allow my criminal calendar to hinder resolution of the civil cases. To 
expedite the civil cases, I ensure that the Magistrate Judge is proactive in entering discovery 
scheduling orders, handling non-dispositive motions without delay, and ordering that the parties 
participate in mediation. I personally review every dispositive motion that is filed with any eye 
toward resolving non-complex motions in a prompt fashion. Finally, in fairness to the litigants, I 
focus my efforts on the longest pending cases and motions. Should I be confirmed for a second 
term, I would continue these practices to ensure that the docket is handled in a timely fashion. 
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The Circuit Court 

for the Third Judicial Circuit of Michigan 
J70I Coleman A. Young Municipal Center 
Detroit, Michigan 48226 

SUSAN BIEKE NEILSON area code pi3> 

Circirit Court Judge TELEPHONE 224.S43« 


October 5, 2005 


The Honorable Aden Specter 
Chairman, Committee of the Judiciary 
United States Senate 
224 Dtrksen Senate Office Building 
■WashingEon, DC 205 1 0 

Rc: U.S. Coon of Appeals for the Sixth Circuit 

Dear Mr. Chairman; 

Attached are my responses to the written questions of Senators Feingold and Durbin. If you 
have any que.stions, please do not hesitate to contact me at your convenience. 

Very truly yours, 

Susan Bieke Neilson 

SBN:jtn 

cc: Honorable Patrick J. Leahy 
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Answers To Questions Asked by Senators Durbin and Feingold 


1 . When you made the contribution, were you aware of the Code of Conduct for United 
States Judges and in particular, the prohibition on political contributions contained 
in Canon 7 A? 

Answer: I was generally aware that the Code of Judicial Conduct prohibited 

federal judges from engaging in political activity which would 
include the making of political contributions. It was my 
understanding that the making of political contributions by nominees 
was not prohibited. To be clear, the Canons of Judicial Conduct 
adopted by the State of Michigan do not prohibit the making of 
political contributions by judges. 

2. If the answer to question 1 is Yes, how did you come to decide to make the 
contribution? 

Answer: The Canons of Judicial Conduct adopted by the State of Michigan do 

not prohibit a Judge from making a political contribution. As such, 
I made a personal decision to support President Bush. 

3. Did you consider at the time you made the contribution that it might be viewed as 
inappropriate because you were a judicial nominee? 

Answer: I believe that Canons or Codes which govern a judge’s conduct are 

concerned with the appearance of impropriety. Because it was my 
belief that the Code’s restrictions did not extend to judicial nominees, 
1 did not believe that such contribution was inappropriate. 

4. Prior to making the contribution, did you consult with anyone in the White House, 
the Department of Justice, the President’s campaign organization, or anyone else 
concerning the propriety of making a political contribution? If so, what advice were 
you given? 

Answer: 1 do not recall any discussion with any personnel of the organizations 

cited on the subject of contributions. I do recall discussions in 2003 
that I should avoid any appearance or attendance at any political event 
for any candidate (which would be allowed under Michigan’s 
Canons). 

5. Do you believe that even though the Code of Conduct specifically governs the 
conduct of judges and only provides guidance to nominees, that nominees should 
avoid making political contributions? 
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Answer: Judicial nominees should look to the Code of Conduct for guidance. 

While I treated the federal Code of Conduct as guidance, I also 
looked to the Michigan Canons of Judicial Conduct to which I am 
subject. Because the Michigan rules did not prohibit such 
contribution, I did not believe that my contribution created an 
appearance of impropriety. 

6. If the answer to question 5 is No, do you think it unreasonable for others to believe 
that judicial nominees should refrain from making political contributions based on 
the guidance that the Code of Conduct provides? 

Answer: I do not believe it unreasonable for others to believe that judicial 

nominees should refrain from making significant political 
contributions that would suggest a significant involvement in the 
political process by the nominee. 

7, In your view, what ethical concerns are raised by judicial nominees making 
contributions to candidates or political parties? 

Answer; Upon appointment, federal judges must be seen as independent and 
non partisan. The Code of Conduct for United States Judges 
prohibits federal judges from making political contributions for this 
reason among others. The same rationale could be applied to 
nominees. I have adhered to the Canons of Judicial Conduct of the 
State of Michigan during my tenure as a judge in the Stale of 
Michigan. 1 recognize your concerns in this area, and assure you 
that, if confirmed, I would adhere to the Code of Conduct for United 
States Judges and all applicable statutes. 
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SUBMISSIONS FOR THE RECORD 

statement 

United States Senate Committee on the Judiciary 

Judicial Nominations 
September d, 2004 


The Honorable John Cornyn 

United States Senator , Texas 


U.S. Senator John Cornyn 
Judicial Nominations 

Micaela Alvarez to be United States District Judge for the Southern District of Texas 

Wednesday, September 8, 2004, 10 a.m. 

Dirksen Senate Office Building Room 226 

It is my pleasure to introduce to the committee Judge Micaela Alvarez, who has been nominated to 
serve as a U.S. District Judge for the Southern District of Texas. I want to thank the Chairman of the 
committee. Senator Hatch, for scheduling today’s hearing. 

Judge Alvarez has been nominated to fill the vacancy that will be created when Judge David Hittner 
takes senior status later this year, Judge Hittner serves in the Houston Division of the Southern 
District of Texas, and he has served his country admirably. 

It would have been my preference, and that of the senior Senator, Senator Hutchison, that the 
President be given the opportunity to nominate an individual to serve in the Houston Division to 
succeed Judge Hittner. The Houston Division is one of the most important and active divisions in our 
entire federal judiciary, responsible for shepherding some of the nation’s most complex commercial 
disputes and criminal prosecutions. Moreover, continuity of judicial service is important in any 
federal judicial division, because familiarity with the local community is an important asset to any 
federal district judge. 

I am thus deeply disappointed that, according to the latest information available to my office, the 
vacancy that will be created in Houston by Judge Hittner’s elevation to senior status is expected to be 
moved to Laredo, as the result of a decision by the Southern District to swap two judicial posts in 
Houston and Laredo. 

Laredo deserves and needs continuity on its federal bench, especially due to its close proximity to the 
border and the substantial court docket that such geography brings. Accordingly, I introduced 
legislation, S. 1719, co-sponsored by Senator Hutchison, to redress precisely the problem presented 
by the Southern District’s decision - and thus to ensure access to quality justice by ensuring 
continuity of judicial service throughout the state of Texas. But be that as it may, this is the situation 
that is before us, and I am pleased today to support the nomination of Judge Alvarez to fill this 
vacancy. 

Judge Alvarez is a long-time resident of South Texas, and a graduate of the University of Texas, 
where she received both her undergraduate and law degrees. She is bilingual - a skill that will surely 
be of great benefit to those who would appear before her as a federal district judge in Laredo. Judge 
Alvarez is currently engaged in the private practice of law at Hole & Alvarez, L.L.P. She has also 
served on the President’s Advisory Commission on Educational Excellence for Hispanic Americans, 
and she continues to serve as a board member for the State Office of Risk Management. 
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In 1995, then-Govemor George W. Bush appointed Alvarez to serve on the 139th Judicial District 
Court in Hidalgo County. To Governor Bush, this was no ordinary appointment. As he wrote in his 
1999 book, A Charge To Keep: 

One of my favorite parts of the job is administering the oath of office to my new appointees. They 
invite family and friends. Their parents and children are bursting with pride. I always feel honored to 
look through this window into someone’s life. I think of the day I traveled to Edinburg, in south 
Texas, to administer the oath of office to Micaela Alvarez .... the first Hispanic woman ever to serve 
as district judge in Hidalgo County. I listened as one of her lifelong friends spoke of Micaela’s 
integrity, her love for her family, her fairness, and her conservative philosophy. I watched as her 
parents, husband, children, sisters, cousins, and nieces and nephews crowded around to have their 
pictures taken with her. They all wanted to participate in this glorious moment in the life of their 
family. 

Micaela’s parents were migrant farm workers who traveled from job to job on farms throughout 
Texas and the southern United States. For them, Micaela was not just a success story. She was living 
proof of what they had lived for and promised their children: that in Texas and in America, if you 
work hard, get an education, make good choices in life, you can be whatever you want to be. And I 
can assure you, when her mother held that Bible for Micaela to take the oath of office to serve the 
state of Texas as a district judge, there wasn’t a dry eye in the packed house. 

So the appearance of Judge Alvarez before this committee today is yet another inspiring example of 
the American dream becoming a reality. She deserves this committee's support. She was the “Highest 
Rated Judge” according to a survey taken by the Hidalgo County Bar Association, and the American 
Bar Association's Standing Committee on the Federal Judiciary has certified her as “qualified” for the 
federal bench. 

I am pleased that the President has nominated Judge Alvarez to serve on the Southern District of 
Texas, and I look forward to today’s hearing. 
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Statement 

United States Senate Committee on the Judiciary 

Judicial Nominations 
September 8, 2004 


The Honorable Orrin Hatch 

United States Senator , Utah 


Statement of Senator Orrin G. Hatch, Chairman 

Before the United States Senate Committee on the Judiciary 

Hearing on the Nominations of: 

Susan B. Neilson 

to be United States Circuit Judge for the Sixth Circuit; 

Micaela Alvarez 

to be United States District Judge for the Southern District of Texas; 

Keith Starrett 

to be United States District Judge for the Southern District of Mississippi; and 
Raymond L. Finch 

to be Judge for the District Court of the Virgin Islands 

I welcome members of the Committee and express my appreciation for the cooperation exhibited 
yesterday as we confirmed three additional judges. I taow there may be some resistance to continuing 
the work of the Committee, but we must do our duty to advice and consent on judicial nominations. I 
would repeat what I have stated on earlier occasions - our Constitutional duty is not on a mythical 
time clock. 

The judicial nominations process does not shut down during presidential election years. For example, 
when Senator Thurmond chaired this Committee, during a presidential election year, the Senate 
confirmed six Circuit Judges after August 1st - one in August and five in October. In addition, twelve 
district judges were confirmed in September and October of that year. 

I will continue to bring the President’s nominees to the Committee for action and to the Senate for 
consideration. 

On today’s agenda are four nominees to various positions within the federal judiciary. I welcome each 
of them, their families and guests. We are also privileged to have with us home state Senators and 
members of the House of Representatives and we welcome each of you as well. 

The nominees we will hear from today are Susan B. Neilson, nominated to be United States Circuit 
Judge for the Sixth Circuit; Micaela Alvarez, to be United States District Judge for the Southern 
District of Texas; Keith Starrett, to be United States District Judge for the Southern District of 
Mississippi; and Raymond L. Finch, to be Judge for the District Court of the Virgin Islands for a term 
of ten years. 

Judge Neilson is an outstanding candidate, who received a unanimous Well Qualified rating from the 
American Bar Association. She graduated with high distinction from the University of Michigan 
Honors College in 1 977 and was elected to Phi Beta Kappa. Judge Neilson received her J.D. degree 
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(cum laude) from Wayne State University School of Law in 1980 and was a member of its law 
review. Following her graduation. Judge Neilson began her legal career in 1980 as an associate at the 
Detroit law firm of Dickinson Wright PLLC, one of the oldest and most prestigious law firms in 
Michigan. She became a partner in the firm in 1986 and continued to practice there until 1991. While 
in private practice, Judge Neilson appeared in court on a regular basis and handled hundreds of cases 
at both the trial and appellate levels. 

She was appointed to her current judgeship on the Third Judicial Circuit, the trial court bench in 
Michigan’s state court system, in 1991 by Governor John M. Engler, and was reelected in 1992, 1996 
and 2002. She presently is assigned to the criminal division of the Court. During her tenure on the 
Court has served in the civil and family divisions and on several Court administrative committees. 

Micaela Alvarez, nominated to be United States District Judge for the Southern District of Texas, is 
an experienced attorney and trial judge. She began her legal career in 1989 as an Associate Litigation 
Attorney at the law firm of Atlas & Hall, L.L.P. in McAllen, Texas where she handled all types of 
litigation, but primarily insurance defense, employment defense, and wrongful discharge defense. 
Four years later, Judge Alvarez joined the Law Offices of Ronald G. Hole where she maintained her 
initial practice and expanded it to include medical malpractice defense and products liability. In 1995, 
Judge Alvarez served as the Presiding Judge to the 1 39th Judicial District Court, Hidalgo County, 
Texas. After a little more than a year on that court of general jurisdiction. Judge Alvarez rejoined the 
Law Offices of Ronald G. Hole, and was promptly made a partner. She has remained at the firm since 
1997. 

A majority of the ABA Committee has recognized this seasoned nominee with a qualified rating, and 
I look forward to hearing from her today. Judge Alvarez brings a wealth of experience to the federal 
bench and he will make an excellent addition to the Southern District of Texas. 

Keith Starrett is our nominee for the U.S. District Court for the Southern District of Mississippi. 

Judge Starrett is an experienced and accomplished jurist, having served as a circuit court judge for the 
state of Mississippi since 1992. Since 1995, he has retained his seat on the bench via election. The 
American Bar Association unanimously gave him its highest rating of “Well Qualified.” The 
Mississippi Bar Association awarded him with the Judicial Excellence Award in 2003. Undoubtedly, 
he will be a wonderful addition to the federal bench. We welcome him this morning. 

Raymond Finch has been renominated to a second term as United States District Judge for the Virgin 
Islands. This Committee has seen few nominees with as much experience as Judge Finch. As an 
attorney, he tried approximately 200 cases to verdict or judgment. In addition to his litigation 
experience, he has been a judge for nearly thirty years, having first been appointed to the Territorial 
Court of the Virgin Islands in 1976. He was confirmed as a U.S. District Judge for the Virgin Islands 
in 1994, and was promoted to Chief Judge of that District in 1998. The ABA has recognized the 
extensive experience of this fine nominee by awarding him a Majority Qualified/Minority Well- 
Qualified rating. 

It is my privilege to welcome these distinguished nominees to the Committee, and I look forward to 
their testimony. 
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Opening Statement of Senator Patrick Leahy 
Ranking Democratic Member, Judiciary Committee 
Judicial Nominations Hearing 
September 8, 2004 

The Republican majority’s utter disregard for the rules, traditions and precedents of the 
United States Senate and the Judiciary Committee-- and of their own actions — is 
something to behold. This hearing marks yet another milestone in Republicans’ break 
from their adherence to the Thurmond Rule and their own prior practices. 

This hearing joins a long list of double standards imposed by Senate Republicans: From 
the way that home-state Senators are treated, to the way hearings are scheduled, to the 
way the Committee questionnaire was altered, to the way our Committee’s historic 
protection of the minority by Committee Rule IV has been violated; Senate Republicans 
have destroyed virtually every custom and courtesy that used to help create and enforce 
cooperation and civility in the confirmation process. 

In addition to holding yet another hearing for a Sixth Circuit nominee without the 
approval of her home-state Senators, the majority is openly ignoring another longstanding 
practice by holding a nominations hearing after Labor Day in a presidential election year. 
It was a Republican-imposed reality when Democratic Presidents occupied the White 
House, that certainly after the political parties’ presidential nominating conventions, they 
would not proceed with judicial nominations hearings or votes, except by consensus. 

There was a consensus arrangement earlier this year to proceed with consideration of 25 
appointments to lifetime nominations. Democrats fulfilled that understanding. This 
hearing and these nominees are not part of a consensus arrangement. 

It has been long acknowledged that absent the consent of the minority, the Senate awaits 
the results of the election and the inauguration of a new president before acting on 
additional lifetime appointments to the judiciary. Certainly with vacancies at an historic 
low level, that practice, insisted upon by Republicans with Democratic Presidents, would 
be followed. This hearing is clear indication that Senate Republicans have no such 
intention of maintaining a consistent practice. Instead, in another blatant double 
standard, they have demonstrated their efforts to breach that practice, as well. 

In 1996, when a Democratic President was seeking re-election, the Republican-controlled 
Committee held only one hearing to consider one district court nominee after the August 
recess, and then never allowed that nominee to have a Committee vote. Indeed, that 
nominee. Judge Ann Aiken of Oregon, was obstructed so severely by the Republican 
majority that she was not confirmed to her position until nearly a year and a half later. 
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In 2000, the Republican-controlled Committee followed the Thurmond Rule to the letter. 
After the August recess work on judicial nominations came to a halt. Although there 
were over 30 nominees pending after July 25, 2000, no more judicial nominees were 
scheduled for hearings or considered by the Committee. 

But now the “by any means necessary” approach that has characterized this Republican 
leadership persists. Their approach to our rules and precedents continues to follow their 
own partisan version of the golden rule that “he, with the gold, rules.” Today, after 
July 4''', after the presidential nominating conventions and after Labor Day, the 
Republican majority has scheduled a hearing for four judicial nominees, including one to 
a circuit court opposed by both home-state Senators, in a presidential election year. In 
contrast to the stalling that dominated Republican treatment of President Clinton’s 
nominees, now Senate Republicans want to proceed to fill judicial vacancies that have 
not even occurred and will not occur until after the election. 

With a Democratic President’s judicial nominees, a single objection by a Republican 
home-state Senator was enough to derail any action. As we have seen so many times 
over the last three and a half years, the Republican Senate perspective is far different 
when Democratic home-state Senators object to a nomination. Nearly a year ago, the 
Chairman crossed a line that he had never before crossed when he held a hearing for 
Henry Saad, a Michigan nominee to the Sixth Circuit who was opposed by both his 
home-state Senators. I think it may have been the first time that any Chairman and any 
Senate Judiciary Committee proceeded with a hearing on a judicial nominee over the 
objection of both home-state Senators. It was certainly the only time in the last 50 years, 
and I know it to be the only time during my nearly 30 years in the Senate. Having broken 
that longstanding practice with Henry Saad, it has now been repeated again and again. 

The Michigan Senators have come to the Committee time and again to articulate their 
very real grievances with the White House and their honest desire to work toward a 
bipartisan solution to filling vacancies in the Sixth Circuit. We should respect their 
views, as the views of home-state Senators have been respected for decades. I have 
urged the White House to work with them. 1 have proposed reasonable solutions to the 
impasse that the White House rejected. The Michigan Senators have proposed 
reasonable solutions, including a bipartisan commission, which the White House 
continues to reject. This is not the time to press ahead with yet another Sixth Circuit 
nominee without a resolution to this impasse. 

I have also heard concerns about the President’s decision to nominate Keith Starrett to the 
vacancy created when this President bypassed the Senate to appoint Charles Pickering to 
the Fifth Circuit without the consent of the Senate. I ask that a letter sent to the 
Committee just recently by the Magnolia Bar Association, a primarily African-American 
bar association in Mississippi, be included in the record. 
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The Magnolia Bar’s President, Crystal Wise Martin, expresses the group’s strong 
opposition to proceeding with Judge Starrett’s nomination, not only because it is so late 
in the session, but also because, as she writes; “[I]it fails to remedy the egregious 
problem concerning the lack of diversity on Mississippi’s federal bench.” She points out 
that Mississippi has the highest percentage of African Americans of any State, but only 
had one African-American federal judge. She explains that the Magnolia Bar and the 
National Bar Association have both made direct requests to the President that he appoint 
an African American to this seat. During the consideration of Charles Pickering’s 
nomination, his son. Congressman Chip Pickering reportedly expressed his willingness to 
advocate for an African American nominee if his father received support from the 
Magnolia Bar. Apparently, this Administration did not honor that intention of proceeding 
with a qualified African-American nominee for this judgeship. 

Also on the agenda is a nominee for a vacancy that will not arise until after the November 
election. While it can be argued that for purposes of efficiency nominees can and should 
be confirmed shortly in advance of the time the vacancy they are filling actually arises, it 
is astounding that the partisans who assiduously followed the Thurmond Rule and shut 
down consideration of judicial nominees in the last six months of a presidential term have 
now reversed themselves to insist that vacancies, which will not arise until after the 
presidential election, be filled in advance. 

This President has seen more than 200 of his nominees confirmed, there remain just 27 
vacancies in the federal district and circuit courts combined and there are more active 
judges sitting on the bench than at any time in this nation’s history. By contrast, 
Republicans presided over rising vacancies that reached over 100 during President 
Clinton’s term and refused to proceed on more than 17 judges in the entire 1996 session. 

Under our Constitution, the Senate has an important role in the selection of our judiciary. 
The brilliant design of our Founders established that the first two branches of government 
would work together to equip the third branch to serve as an independent arbiter of 
justice. As columnist George Will recently wrote: “A proper constitution distributes 
power among legislative, executive and judicial institutions so that the will of the 
majority can be measured, expressed in policy and, for the protection of minorities, 
somewhat limited.” The structure of our Constitution and our own Senate rules of self- 
governance are designed to protect minority rights and to encourage consensus. Despite 
the razor-thin margin of recent elections. Senate Republicans are not acting in a measured 
way, but in complete disregard for the traditions of bipartisanship that are the hallmark of 
the Senate. Senate Republicans have acted to ignore precedents, reinterpret longstanding 
rules to their advantage and simply break them when they choose. This practice of might 
makes right is wrong. 
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CARL LEViiV 

MTHiGAM 

Hinted States Senate 

WASHINGTON, DC 2C3'0-2202 


September 8, 2004 


Honorable Onin Hatch 
Chaimian, Committee on the Judiciary 
United Slates Senate 
Washington, DC 20510 

Dear Mr. Chainnan: 

As ! mentioned to you yesterday, I will be unable to join you this morning because of an 
important meeting with the President regarding intelligence reform. Had I been able to attend, I 
would have e.xpressed my opposition to your decision to proceed with the nomination of Judge 
Susan Bieke Neilson to the Sixth Circuit. I do so, in part, for the reasons 1 have opposed moving 
forward on the other nominations for Michigan vacancies without addressing serious concerns 
regarding the fundamentally unfair treatment of Michigan judicial nominees during the previous 
administration. I would ask that you incorporate by reference in today’s hearing record my 
statements of July 16, 2004 and July 30, 2003 that detail the reasons for niy objections. 

Both of those statements describe my efforts, as well as those of Senator Leahy and 
others, to urge the Committee to hold hearings on tw'o of President Clinton’s nominees for 
Michigan vacancies on the Sixth Circuit during the Clinton administration. Those efforts were 
unsuccessful and the Committee’s failure to consider those nominees was not only grossly unfair 
to the two nominees themselves but, if accepted, would amount to approval of a significant 
distortion of the judicial nominating process. 

On more than one occasion, the White House Counsel has stated that some nominees 
during the previous administration were wrongly treated. In fact, last year Judge Gonzales said 
that he and the President believed that the treatment of some nominees during the Clinton 
administration vvas “inexcusable”. We have said repeatedly that it is also wrong for the President 
to seek the confinnation of his nominees to the Michigan seats on the Sixth Circuit before that 
acknowledged wrong is corrected. 

As a demonstration of our hope of reaching a bipartisan compromise to fill the Michigan 
Sixth Circuit vacancies. Senator Stabenow and 1 established an informal advisory group to meet 
with the Michigan nominees to the Sixth Circuit and give us their confidential assessment. We 
extended an invitation to each of the nominees and our advisory group met with Judges Saad, 
McKeague, and Griffin on September 7, 2003. 

Unfortunately, Judge Neilson was unable to meet with our advisory group at that time. In 
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a September 3, 2003 letter to us, Judge Neilson stated that her medical situation imposed certain 
restrictions on her activities and that, as a result of these restrictions, she would be unable to 
attend a meeting. However, at that time, Judge Neilson said that she wished to provide us “the 
utmost cooperation” within the limits established by her physicians and stated her willingness to 
meet at the appropriate time. 

On Wednesday of last week we were informed by Judiciary Committee staff that Judge 
Susan Bieke Neilson, a Michigan nominee for the Sixth Circuit Court of Appeals, would be 
included on the agenda for today’s Judiciary Committee nominations hearing. This was the first 
time we were made aware that Judge Neilson’s health would permit her to undertake activities 
related to her nomination. 

When Senator Stabenow and I were infomied that Judge Neilson was on the Committee’s 
hearing agenda, we asked that you postpone the hearing on her nomination until our advisory 
group had the chance to meet with her, which we offered to amnge as soon as possible. We felt 
that this would be consistent with our shared hope for a bipartisan compromise and Judge 
Neilson’s stated willingness to meet when her medical situation permitted. We were 
disappointed that, despite our request, you chose to move forw'ard with this hearing before that 
essential step was taken. 

Given the number of Michigan vacancies on the Sixth Circuit, it has been Senator 
Stabenow’s and my belief that a bipartisan compromise to resolve the current impasse and fill 
those vacancies is achievable. 


Sincerely, ^ 


Carl Levin 


cc: Senator Patrick Leahy 



Senator Trent Lott 

Statement of Introduction for Judge Keith Starrett 
Judiciary Committee Hearing 
Wednesday, September 8, 2004 

Mr. Chairman, I am pleased to be here today to 
introduce Judge Keith Starrett to this committee. I was 
delighted when the President nominated Judge Starrett to 
be a United States District Court Judge for the Southern 
District of Mississippi because he is one of the most 
experienced and respected trial court judges in the 
Mississippi state court system. I want to take a moment 
to greet and introduce his lovely wife Barbara who has 
come with him to Washington for this important 
occasion. 


Judge Starrett is a bright light in the Mississippi legal 



community. He holds an undergraduate degree from 
Mississippi State University and a J.D. degree from the 
University of Mississippi School of Law. Additionally, 
as a sitting trial court judge he has completed a number of 
courses at the National Judicial College which have added 
to the knowledge base which he will bring to the federal 
bench. 

Judge Starrett engaged in the general practice of law 
for 1 7 years in Pike County and also served as an 
Assistant District Attorney, gaining broad experience in 
the law that such practice areas provide. He was 
appointed to a vacant state Circuit Court Judgeship in 
1992, and he was elected to continue in this position in 
1994, 1998, and 2002. During his 12 years on the bench, 



Judge Starred has earned a strong reputation as a fair and 
outstanding trial judge presiding over both civil and 
criminal cases. 

One of Judge Starrett’s most important 
accomplishments in his judicial career is the leadership he 
provided in establishing the first felony level drug court 
in Mississippi in his state judicial district. This court was 
used as a model for the creation of other drug courts in 
the state. Judge Starrett’s expertise and involvement in 
this area has been a key driving force as Mississippi 
works to implement a drug court system for the entire 
state, and he has written and spoken extensively on this 
topic. These special courts are better able to address the 
issues of justice and rehabilitation for those charged with 



crimes involving drugs, and I commend Judge Starrett for 
the groundbreaking work he has done in this area. 

Judge Starrett has also found time to serve his 
community and profession in many other ways. He 
helped to found Mission Pike County, a racial and 
denominational reconciliation organization and Southwest 
Mississippi Child Protection, a child advocacy group in 
Lincoln and Pike Counties. He is a leader in his church 
and the legal community in Mississippi, and he has been 
recognized with awards such as the 2003 Judicial 
Excellence Award given by the Mississippi Bar 
Association. 

Mr. Chairman, it is no surprise that the American Bar 
Association’s Standing Committee on the Federal 
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Judiciary has unanimously found Judge Keith Starrett to 
be Well-Qualified to serve as a U.S. District Court Judge 
The seat which Judge Starrett has been nominated to fill 
has been designated a judicial emergency, and more 
specifically this seat has the highest weighted/adjusted 
filings per judge of all the 14 judicial emergencies in the 
country. In order to prevent justice from being delayed 
any further for the parties whose cases are stalled in the 
Southern District of Mississippi, I look forward to the 
committee’s swift approval of this fine nominee, and to 
quick confirmation by the full Senate. 


5 
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Jimmy B. Wilkins 
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Senator Patrick Leahy 

Ranking Member, Senate Judiciary Committee 
1 52 Senate Dirksen Office Building 
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Dear Senators Hatch and Leahy: 
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Founded in 1955 by less than ten black lawyers with several purposes 
including advancing the science of jurisprodence and promoting reform in the law, 
the Magnolia Bar Association can now boast that it has more than four hundred 
Afiican-American and white members who practice across Mississippi and many 
states throughout America. Our members are engaged in every form of practice 
just as other members ofthe Mississippi Bar. We are prosecutors, criminal defense 
attorneys, plaintiff attorneys, defense attorneys, and we are administrative lawyers. 
Our ranks also include attorneys who specialize in domestic relations and 
commercial litigation. Simply put, we do it all. We practice in state, federal and 
tribal courts. The Magnolia Bar is represented on every court in Mississippi except 
the Fifth Circuit Court of Appeals. We are proud of what we do, and we are 
committed to our profession. I, Crystal Wise Martin, am indeed honored to serve 
as its preadent. 

We are strongly opposed to the Senate’s consideration ofthe nomination 
of Keith Starrett to the Southern District of Mssissippi so late in this 
Administration’s term. We understand there is a longstanding and well-respected 
practice of the Senate Judiciary Committee to withhold consideration of 
controversial federal judicial nominations by the fall of an election year. We see 
no reason to deviate from this tradition in the case of the Starrett nomination. 


An Affiliate of the NatioTial Bar Association 
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The Starrett noiroMdoii is iwttcalariy untimely. President Bush only nominated Keith 
Stairett on July 7 of this year, to fiU the seat vacated by Charles Pickering upon his recess 
appointment to the Fifth Ciroift. Considwation of the nomination at this point in an election year is 
simply inappropriate. In Ntisasdppi, absentee voting in the Presidential election begins on September 
20. Holdi^ a hearing on the nomination just twel'^ days before Missii^ppians can cast th«r 
Presidential votes is simply too late. Moreover, it is doubtful that Mr. Starrett could even proceed 
throu^ the Juchciary Committee btfore die voting begins. 

We know of no federal judidal nomination in recent history in which the nomination was 
made so late in a Preadentiai torn and yet srill recdved a hearing bdbre the Judiciary Committee in 
the fall of an election year. In the last presidential dection year of 2000, th^e were no hearings 
whatsoever hdd in the fell. For example, when President Clinton nominated Ricardo Morado to the 
district court in Texas on May 1 1, 2000, Senators objected to the nonmiation as occurring too late 
in an election year; Mr. Morado nev» received a hearing. 

Additionally, we strongly object to the Stfurett nomination because it feils to remedy the 
egr^ous problem concerning the lack of diversity on Mississqipi’s federal bench. Mississippi has 
the highest percentage of African Americans of any state in the country. Y et, Mssissippi has had only 
one African American federal judge - ever. Judge Hduy Wingate, who holds this distinction, was 
appointed nearfy twenty years ago. 

Earli^ this year, tbeMa^lia Bar Association made a direct plea to PreddasBush to rectify 
this lack of diversity. In a letter dated F^ruary 2, we urged Prerident Bush to appoint an Afiican 
Am«ican to the Southern District of hfississippi. We wrote that the “appointment of an African 
American ... is long overdue.” We set forth the history of the lack of appointments, and concluded 
there was a “compelUng case” for the appointment. We noted the existence of hundreds of African 
American lawyers in the State and the representation we have been ^le to achieve on our State and 
local bench. We offered to consult with the President about the numerous candidates who exist for 
a federal court position. The National Bar Association, the nationwide organization of African 
American lawyers, made a similar request this year, directed specifically to the vacancy in the 
Southern District of Mississippi. 

Moreover, many members of the Afiican American community in Mississippi were led to 
bdieve that an African American would receive the nomination to fill Judge Charles Pickering’s 
district court seat. Judge Pickering’s supporters, including but not limited to his son, Representative 
Chip Pickering, were express about tfadr intentions to bring about the nomination of an African 
American should Judge Pickering be elevated. These representations are well documented in the 
press. The Washington Post rqjorted that “Chip Pickering confirmed that he has also been telling 
prominent African Am^cans in the state that if his fether is promoted to the appeals court, his 
replacement on the district court will likely be an [African American nominee].” (“Judge’s Fate 
Could Turn on 1994 Case^” Washington Post, May 27, 1993). The Clarion-Ledger from Jackson, 
Ntississippi referred to Congressman Pickering’s r^resentations in an article entitled, “Pickering 
Vows to Push Diversity.” (Clarion-Ledger, May 2S, 2003). 
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President Bush has raised to heed ourrequests. D^pite having four opportunities, he has 
not nominated one Afiican American to the federal bench in KCssissippi. During his term, Prerident 
Bush has nominated three pereons to the federal district court in Misasrippi and one person from 
Nfissi^ppi to the Fifth Circuit Court of Appeals. None are African American. We deplore this 
Administration’s record on divo^ in judicial appointments in Mississippi, 

The failure to diverafy Mis^appi’s federal bench is just one example of the lack of diveraty 
in this Administration’s ju^dal appointments generally. In four years, Presddent Bush has appointed 
only 1 1 African Americans to district court seats anywhere in the country. These 1 1 appointments 
constitute only less than seven percent of the total of 162 district court appointments. This stands 
in stark contrast to the record of Presidcat Bush’s predec^sor. &J his firk term. President Clinton 
appointed 33 African Americans (Hit of 170 district court appointments, or almost twenty pCTcent. 
In his second term. President Clinton appointed 20 African Americans out of 137 district court 
appointments, or fourteen p«-cent. The MagnoHa Bar Association strongly believes we should be 
advancing in African Airffirican represartation on the federal bench, not retreating. 

For all of th^ reasons, we urge you to refrain from considering the Starrett nomination at 
this late date. Thank you. 
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The Circuit Court 

for the Third Judicial Circnit of Michigan 
Frank Murphy Hall Of Justice 
1441 Antoine 
Detroit, Michigan 4S226 
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July 30, 2004 


The Honorable Carl Levin 
United States Senate 
Washington, DC 205 1 0 


The Honorable Debbie A. Staboiow 
United States Senate 
Washington, DC 20510 


Re: Nomination to 6**' Circuit Court of Appeals 


. Dear Senators Levin and Stabenow: 

Last year, you requested that I meet with a judicial advisory committee you established in 
connecdon with nominations firsm Michigan to the 6*^ Circuit Court of Appeals. Regrettably, my 
health situation at that dme precluded such a meeting. 


I am pleased To inform you that my health has sufficiently Improved to allow me to meet with 
this committee should you so desire. 


Very truly yours. 




SBNrjtn 


Susan Bioke NeiUon 
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Senator Debbie Stabenow 
Statement for Record 

Senate Judiciary Hearing on Judge Susan Neilson 
September 8, 2004 

Mr. Chairman, I would like to thank you, Ranking Member Leahy, and the members of 
your committee for allowing me the opportunity to testify today. I want to thank Senator Levin 
for his leadership in trying to get fairness in the nomination process to the Sixth Circuit Court of 
Appeals. 

Before 1 begin my testimony, I want to welcome Judge Susan Neilson. I am pleased to 
hear that she is feeling better and wish her a continued speedy recovery. This is actually the first 
time Judge Neilson and I have met. Unfortunately, due to her health problems. Judge Neilson 
was unable to meet with our informal advisory group last summer, or meet in person with me 
and Senator Levin last fall. 

Both the advisory group and the in person meetings gave us an opportunity to meet the 
6* Circuit nominees and learn more about their backgrounds and judicial outlook. Judge Neilson 
is the only 6* Circuit nominee who has been given a hearing without participating in this 
process. 

Last week, we sent Chairman Hatch a letter asking that this hearing be postponed as a 
courtesy to the home-state senators so that we could schedule these meetings with Judge Neilson. 
Unfortunately, this request was not granted and neither Senator Levin nor I have had an 
opportunity to meet with this nominee. 

Mr. Chairman, this is the third time that I have testified before this committee urging for 
a compromise solution. 

Before the August recess, we were forced to have three cloture votes on the other 6*'' 
Circuit nominees. Judges Saad, McKeague and Griffin. I was extremely disappointed by this 
partisan maneuver, and I still believe that the best way to end this impasse is to forge a 
compromise. 

As you know. Senator Levin and I have proposed to settle this conflict by appointing a 
bipartisan commission to make recommendations to the White House on judicial nominations, 
similar to the commission that is up and working just across Lake Michigan in Wisconsin. 

In fact, just one month before these partisan cloture votes, the Senate confirmed Judge 
Diane Sykes for a vacancy on the 7* Circuit Court of Appeals. Judge Sykes, a Bush 
Administration nominee, was recommended by the bipartisan Wisconsin commission, and had 
the support of both of her Democratic home-state Senators. This process works. 

The Wisconsin commission includes representatives from the Wisconsin Bar Association, 
the Deans of the state’s law schools, as well as members appointed by both Republicans and 
Democrats, and they only recommend qualified candidates that have the support of the majority 
of the commission. 
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The President then looks to the recommendations of the commission when making his 
nominations. The Wisconsin commission’s recommendations have always been followed by the 
President, regardless of political party. This type of commission preserves the Constitutional 
prerogatives of both the President and the Senate. 

Wisconsin is not the only state where this type of bipartisan commission works. In a 
similar form, it has worked in several other states including Washington State, California and 
Vermont. 

Unfortunately, the White House continues to reject this proposal, despite having agreed 
to similar commissions in other states with other Democratic Senators. 

Senator Levin and I are interested in finding a bipartisan solution to this problem. We 
have stated on numerous occasions that we are willing to accept the commission’s recommended 
nominees even if they are not Helene White or Kathleen Lewis, or any other person we would 
choose if it were up to us. 

Mr. Chairman, I hope we can still accomplish this, and that you will work with us to 
develop a fair compromise to this longstanding problem. I look forward to working with you 
and Ranking Member Leahy on a fair compromise. 
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NOMINATIONS OF CHRISTOPHER BOYKO, 
NOMINEE TO BE DISTRICT JUDGE FOR THE 
NORTHERN DISTRICT OF OHIO; AND BERYL 
ALAINE HOWELL, NOMINEE TO BE A MEM- 
BER OF THE UNITED STATES SENTENCING 
COMMISSION 


WEDNESDAY, SEPTEMBER 22, 2004 

United States Senate, 
Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 3:45 p.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Mike DeWine pre- 
siding. 

Present: Senators DeWine and Leahy. 

Senator DeWine. The hearing will come to order. First let me 
apologize. There is a briefing going on in regard to Iraq and I 
apologize for being late. That briefing started at three; it is still 
going on. 

We have today a Senate Judiciary Committee hearing on judicial 
nominations. Christopher Boyko will be the first. Before we start, 
let me call up the Honorable Steven LaTourette, who is here, and 
we will hear Congressman LaTourette’s testimony. Congressman, 
thank you very much for joining us. 

PRESENTATION OF CHRISTOPHER BOYKO, NOMINEE TO BE 

DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF OHIO, 

BY HON. STEVEN LATOURETTE, A REPRESENTATIVE IN CON- 
GRESS FROM THE STATE OF OHIO 

Representative LaTourette. Senator DeWine and Senator 
Leahy, thank you very much for letting me come over and spend 
a few minutes before you inquire of my long-time friend. Judge 
Boyko. And first of all, I want to indicate that. Senator DeWine, 
in putting his name forward, you have made an incredibly wise 
choice, and I am grateful to the President of the United States for 
sending his nomination for your consideration and hopefully con- 
sent. 

I have had the pleasure of knowing Chris Boyko since 1976. We 
were first year law students together at Cleveland-Marshall Col- 
lege of Law, and I know Senator DeWine knows a little bit about 
Cleveland-Marshall, but it is the kind of law school where when 
you do not have a lot of money, you work a day job, you go at night. 
It is the only way we were able to become lawyers. 

( 267 ) 
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And Chris Boyko, you will find he looks today the same way he 
looked in 1976. He was clean-cut, he worked hard, he was a health 
nut before that was in vogue, and we did not have all those fancy 
gyms you can go to. He eats well. He used to make fun of me for 
eating Twinkies and drinking coke for lunch, and you know that 
when you go into that first year of law school, the professor comes 
back from Paper Chase, the professor always says take a look to 
your left, take a look at your right, and at the end of the semester, 
one out of the three of you is not going to be here. 

Well, as I said, Chris looks exactly as he does now. I had just 
graduated from the University of Michigan. I had long hair, a 
beard, I wore a lot of flannel, and Chris told me years later, he was 
sure after looking at me he was in, and he was going to be the one 
that would be around at the end, and I have had the pleasure of 
being associated with him ever since. 

Chris has served honorably as the elected Law Director in the 
City of Parma, a large and thriving suburb of the City of Cleve- 
land. He then became the Parma Municipal Judge and distin- 
guished himself as well. He was appointed to the Common Pleas 
Bench by then Governor Voinovich, now Senator Voinovich, and he 
has been twice elected, and not to be partisan at all, but Cuyahoga 
County, Senator DeWine knows well, I think the Democratic reg- 
istration beats the Republican registration by four to one, and you 
only get elected and reelected as a Republican jurist if you do what 
people want you to do, you do it fairly, you do it honestly, you do 
it with integrity, and Chris Boyko has been twice elected. 

So while he may be surprised that I am a member of the United 
States Congress after meeting me for the first time in 1976, I am 
not surprised at all that he site before you today with a nomination 
by the President of the United States to become a judge of the 
Northern District of Ohio, and again I appreciate you giving me the 
opportunity to say a few words about my friend and hopefully our 
next Federal judge in Cleveland. 

Senator DeWine. Congressman, thank you very much, very elo- 
quent. We appreciate your being here very much. 

Senator Leahy. We are not going to ask the Congressman 
searching, tough questions about those college days? 

[Laughter.] 

Senator DeWine. I will leave that up to you. Senator. 

Senator Leahy. I am assuming we will not on the hopes that no- 
body would ever do that to us. 

[Laughter.] 

Senator Leahy. Thank you. Congressman. 

Representative LaTourette. Thank you both. 

Senator DeWine. I am going to now defer to my colleague Sen- 
ator Leahy for the introduction of Beryl Howell to be a member of 
the United States Sentencing Commission. 

PRESENTATION OF BERYL ALAINE HOWELL, NOMINEE TO BE 

A MEMBER OF THE UNITED STATES SENTENCING COMMIS- 
SION, BY HON. PATRICK LEAHY, A U.S. SENATOR FROM THE 

STATE OF VERMONT 

Senator Leahy. Why I thank you for the courtesy, Mr. Chairman, 
and I am delighted, of course, that she is here. We have tried to 
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make the U.S. Sentencing Commission bipartisan, thus non- 
partisan, with balanced and experienced commissioners that stick 
to the merits, command the respect of both Congress and the Judi- 
ciary. Beryl Howell is certainly in that category. 

I like the fact that when she first came here that she had been 
a prosecutor, in fact, a very tough Federal prosecutor. She earned 
a number of commendations for her actions. She was the Deputy 
Chief of the Narcotics Section, Assistant U.S. Attorney in the East- 
ern District of New York, though she consented to join the staff of 
the Senate Judiciary Committee in 1993. She served with great 
distinction, earned the respect of both Republicans and Democrats 
alike. 

As my general counsel, she devoted herself to resolving issues on 
the merits. Probably the biggest challenge was the one we faced fol- 
lowing September 11, when she led the negotiating team with the 
administration. She has gone on to become highly successful as the 
Managing Director and General Counsel of the Washington, D.C. 
office of Stroz Friedberg, one of the leading cybersecurity and fo- 
rensic firms in the country. 

She is here with her husband Michael Rosenfeld, a well-known 
cinema journalist, if I can use that term. I, like you, have had 
times on Air Force One. He helped produce the definitive documen- 
tary on Air Force One. I felt like I was right back on it in watching 
it. But Jared, Alina, and Calla are all here, and Mrs. Rosenfeld is 
here. Other friends who Beryl will mention when she comes up are 
also here, but I have to tell you how extremely impressed I am that 
you are here. 

Could I mention one other thing, too, Mr. Chairman? And I am 
glad Beryl is here, because she knows how hard we worked on this 
technological milestone for the Senate. Today the Senate Judiciary 
Committee will officially begin broadcasting live on the Senate tele- 
vision system with closed captioning, using advanced technology of 
voice recognition software. 

We have been eagerly awaiting this. We have worked for it, 
planned for it for years. We have worked with the Office of the Sec- 
retary of the Senate — Madam Secretary, I appreciate you coming 
over here; you honor us all by being here — with the Committee on 
Rules. We developed a pilot project that would allow us to study 
the captioning of committee hearings, offering real time captioning 
as a demonstration for the use of Senators and their staff. We are 
very, very proud of this and have worked very closely with Senator 
Hatch, and I am glad we are able to do this. 

I should also mention Clara Kircher, my Deputy Chief of Staff, 
who has devoted well over a year of her own life to this project, 
and she is sitting here today as well. She has truly brought us 
through the peaks and valleys of the closed captioning. We have 
tried different systems. Some held promise, but not reality. This 
one does, and Clara, everybody, everybody owes you thanks. I think 
too of Rachel Arfa who worked for this Committee with great dis- 
tinction, first as an intern, then as the Nominations Clerk, and 
then went on to law school. The amazing thing is she cannot hear, 
but she also worked with us on this and encouraged me throughout 
the time, even times when we tended to give up and wonder if we 
could possibly do it. 
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Because of the events following September 11, we find many, 
many barriers around Washington that were not there when I was 
a law student, a time when you could just walk in this building 
and just about any other building easily. They show the realities 
of today. But this is one way to break down barriers. The people, 
whether they can hear or are hard of hearing, or for whatever rea- 
son, can follow it, and I think, Mr. Chairman, we open the Senate 
up more by doing it. I will put my full statement in the record, but 
I just did want to mention that. 

If I could also mention, as one who has been here for nearly 30 
years, the great public service of Sheila Joy. I will put a full state- 
ment in here. But she is retiring from the Department of Justice 
after 26 years working on nominations, 37 years in public service. 
She has assisted people through their confirmation, every judicial 
nomination, the Ford, Carter, Reagan, former Bush, Clinton and 
the current administration. She knows everybody better than all 
the rest of us and we will miss her. 

It will seem strange to look down and not see her at the back 
of the room. The only difference is all the rest of us have aged and 
Ms. Joy has not. So thank you, Mr. Chairman. I will put the rest 
in the record. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

PRESENTATION OF CHRISTOPHER BOYKO, NOMINEE TO BE 

DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF OHIO, 

BY HON. MIKE DEWINE, A U.S. SENATOR FROM THE STATE 

OF OHIO 

Senator DeWine. Before I ask our two nominees to come up, let 
me just make a few introductory comments about Judge Boyko. 
The judge currently serves on the Cuyahoga County Court of Com- 
mon Pleas which in Ohio is our highest trial court, where all the 
major civil and crimina matters are tried. During his time on the 
bench. Judge Boyko has really seen virtually every type of case 
that you can imagine. He is an excellent judge and his reputation 
reflects that. Consensus among lawyers in the Cleveland area is 
that Judge Boyko is intelligent, fast, fair and has a terrific tem- 
perament, so much so that lawyers really want their cases to be 
assigned to Judge Boyko. 

And I would say the only objection I have heard, that I have re- 
ceived, at least, so far to Judge Boyko’s nomination is that the 
Court of Common Pleas will be losing one of its best judges. Let 
me also note that the ABA has also given him a rating of “unani- 
mous well qualified.” 

Before serving on the Court of Common Pleas, Judge Boyko 
served as a judge on the Parma Municipal Court in 1993. From 
1981 until 1993, Judge Boyko was assistant prosecutor and then 
prosecutor for the City of Parma, prosecuting a variety of criminal 
matters for the city. 

During much of that time. Judge Boyko was the Director of Law 
for Parma, overseeing the civil litigation which the city was in- 
volved, and also during that time period Judge Boyko was engaged 
in private practice with his father and brother. 
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There are only a few attorneys in Ohio who are willing to tackle 
this kind of a diverse practice engaging in private practice, acting 
as a prosecutor and representing a local Government all at the 
same time. I think this is a real testament to Judge Boyko’s work 
ethic, not to mention the vast legal experience he gained from this 
type of practice early in his career. 

Let me finally just mention the broad bipartisan support that the 
judge has in Ohio. I have a number of letters that we have received 
from prominent people in Ohio, including a number of prominent 
Democrats, which I will submit for the record without objection. 

But let me just read a couple excerpts. Jimmy Dimora, the 
Chairman of the Cuyahoga County Democratic Party, has written: 

“I am recommending that Judge Chris Boyko be confirmed for 
appointment as Federal District Judge. He is fair and open-minded 
with a commitment and dedication to the law. His high ethical 
standards and judicial temperament will be useful on the Federal 
bench with experience and a background to match. If any Repub- 
lican deserved Democratic support. Judge Boyko does.” 

George Forbes, President of the Cleveland Chapter of the 
NAACP, wrote to Senator Daschle: 

“Judge Boyko has not only served with distinction on the Court 
of Common Pleas, but is a parson of fairness, integrity, keen 
knowledge of the law, and possesses the judicial temperament to 
execute the duties of a Federal judge in a fair and impartial man- 
ner. I can say without reservation that Judge Boyko would make 
an excellent judge.” 

Russell Tye, President of the Norman S. Minor Bar Association, 
the largest African-American Bar Association in the state of Ohio, 
has written: 

“Judge Boyko has always been honest, fair and a man of great 
integrity. Judge Boyko is a very learned judge who has certainly 
mastered the art of always following the law and carefully applying 
it with judicial discretion and fairness.” 

Tony George, who describes himself as “a Kerry delegate, life- 
long Democrat, teamster member, and Ohio businessman,” has 
written: 

“I have known Judge Boyko for over 15 years and he has built 
a reputation for integrity, fairness and professional competence. Al- 
though he is a Republican nominee of President Bush, he finds as 
much favor among Democrats as he does Republicans. His non- 
partisan approach to judging and politics has earned him an exten- 
sive bipartisan support.” 

[The prepared statement of Senator DeWine appears as a sub- 
mission for the record.] 

Senator DeWine. I would ask that our two nominees come for- 
ward and please continue to stand. Please state your name. 

Judge Boyko. I, Christopher Boyko. 

Senator DeWine. Do you swear that the testimony you are about 
to give before the Committee will be the truth, the whole truth and 
nothing but the truth, so help you God? 

Judge Boyko. I do. 

Ms. Howell. I do. 
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Senator DeWine. Please be seated. Judge Boyko, we will start 
with you. If you have any opening statement, we will be more than 
happy to hear it at this time. 

STATEMENT OF CHRISTOPHER BOYKO, NOMINEE TO BE 

DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF OHIO 

Judge Boyko. Thank you, Mr. Chairman. Although I will decline 
a formal opening statement, I do want to thank you, first of all, Mr. 
Chairman, for having this hearing, for all your support, the same 
thing with Senator Voinovich for all his support, of course, for 
President Bush, for nominating me to this coveted position. 

Although my wife of 23 years, Robbie, could not be here because 
of her own job obligations, I do want to acknowledge that she is 
with me here in spirit, as well as my children Philip and Ashley, 
our teenagers, studying hard for their exams, I hope, to get good 
grades and keep my insurance rates low for a good student dis- 
count. 

Senator Leahy, good afternoon, sir. It is a pleasure to have you 
here also. I do want to thank Congressman LaTourette for those 
very generous and kind words that he mentioned. Steve has been 
a great life-long friend and I cherish his support. Also I do want 
to acknowledge a very good and dear friend of mine that is with 
me here today, Tary Szmagala from Cleveland. He has known me 
since I have been in diapers and knows everything about me. He 
is has been a great mentor of mine and a close personal friend. 

Senator DeWine. We may call him as a witness later. 

[Laughter.] 

Senator Leahy. Closed session. 

[Laughter.] 

Judge Boyko. But I do want to acknowledge Mr. Szmagala and 
thank you, Mr. Chairman, for allowing me those thanks. 

[The biographical information of Judge Boyko follows:] 
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QUESTIONNAIRE FOR NOMINEES REFERRED 
TO THE 

UNITED STATES SENATE COMMITTEE ON THE JUDICIARY 


CHRISTOPHER ALLAN BOYKO 


1. Full name (include any former names used.) 

Christopher Allan Boyko 

2. Address: List current place of residence and office addrcss(es). 

Residence: Parma, Ohio 

Court: The Justice Center 

1200 Ontario Street, Rrn, 18-B 
Cleveland, Ohio 44113 


3. Date and place of birth. 

October 10, 1954 
Cleveland, Ohio 

4. Marital Status (include maiden name of wife, or husband’s name). List spouse’s 
occupation, employer’s name and business address(es). 

Married 

Spouse: Roberta .Ann Boyko (nee Gentile) 

Sherwin-Williams Co 
101 Prospect Avenue 
Cleveland, Ohio 44114 
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5. Education: List each college and law school you have attended, including dates of 
attendance, degrees received, and dates degrees were granted. 

Mount Union College, 1972-1976 (B.A. Political Science 1976) 

Scholastic Achievement Award - G.P.A. 3.55 

Cleveland-Marshall College of Law, 1976-1979 (J.D. 1979) - G.P.A. 3.0 

I am a Masters of Judicial Studies candidate at the University of Nevada, Reno, through the 
National Judicial College, I have completed all my course work (four years) and will receive 
my degree upon completion of my thesis. This has expanded my judicial knowledge and 
gives me the opportunity to excel at my chosen career. I have served several times as Group 
Discussion leader at the request of theTlational Judicial College and have been asked to 
teach at the National Judicial College. 


6. Employment Record : List (by year) all business or professional corporations, 
companies, firms, or other enterprises, partnerships, institutions and organizations, 
nonprofit or otherwise, including firms, with which you were connected as an officer, 
director, partner, proprietor, or employee since graduation from college. 

January 29, 1996-Present 

Judge, Court of Common Pleas, State of Ohio/Cuyahoga County 


September?, 1993-December, 1993 

Judge, Parma Municipal Court, State of Ohio/City of Parma 


1987-September 6, 1993 

Director of Law, City of Parma, Ohio, 


1987-September 6, 1993 
Prosecutor, City of Parma, Ohio 


1981-1987 

Assistant Prosecutor, City of Parma, Ohio, 


Boyko & Boyko, Attorneys at Law, 1979-1993, 1995 

Employer: Self and with father (retired Judge Andrew Boyko) 
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Executive Vice President/General Counsel, Copy America, Inc. 
(now Ikon Copy Services), 1994-1995 


Vice President/General Counsel, Transnational Information Control, Inc. 
(later Multilogic, Inc.), 1989-1992 (now defimct) 


Boyko & Boyko, Attorneys at Law, Summer Intern (see information above) 

Attorney General’s Office-Eminent Domain Section 

Summer Intern 1978, 1977 (Attorney General William Brown) 
Worked out of Transportation Department for both years 


Summer Intern, Law Department, City of Parma, Ohio, from June to September 1978 


Summer Intern (Legal), City of Parma, Ohio, Law Department from .lune 1 976 to September 
1976 


7. Military Service : Have you had any military service? If so, give particulars, including 
the dates, branch of service, rank or rate, serial number and type of discharge received. 

No. 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, and 
honorary society memberships that you believe would be of interest to the Committee, 

Elected to Who’s Who in American Law, 1992-2004 

Profiled in Cleveland Magazine . March, 1990 

Martindale Hubbell AV Rated Attorney (highest rating), 1 994- 1 997 

9. Bar Associations : List all bar associations, legal or judicial-related committees or 
conferences of which you are or have been a member and give the titles and dates to 
any offices which you have held in such groups. 

Member of American Bar Assn. (1979 - present) 

Member of Federal Bar Assn. (Common Pleas Court Rep.) (1979 - present) 

Member of Florida Bar Assn. (1985 - present) 

Member of Cleveland Bar Assn. (Past Member of Board of Trustees 2000-2002) 
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Liaison to Criminal Law and Government Attorneys Sections (2002-Present) 
Steering Committee, National Institute of Trial Advocacy (2003-Present) 

Lecturer in Law - Cleveland Bar Association (2002-Present) 

Member of Cuyahoga County Bar Assn. (1979 - present) 

Member of Parma Bar Assn, and former Trustee and Past President (1990) (1979-present) 
Co-Administrator - Judicial Corrections Board (2001 - present) 

Chair - Veteran's Service Committee, Common Pleas Court (2001 - present) 

Master of the Bench William K. Thomas Inns of Court (2001 - present) 

Member of Criminal Rules and Jury Committees, Common Pleas Court (1999 - present) 
Member of Bench/Bar Committee (2002 - present) 

Ohio Judicial College - lecturer 
National Judicial College - lecturer 
Member of Justinian Forum (2002 - present) 

Member of Parma Community Drug Task Force, 1988 - 1993 
Judicial-related committees: 

American Bar Association State Trial Court Division (2003-Present) 

Member of the Veterans Service Committee Chairman (2001 -Present) 

Criminal Rules Committee (1996-Present) 

Jury Committee (1 996-Present) 

10. Other Memberships : List all organizations to which you belong that are active in 
lobbying before public bodies. Please list all other organizations to which you belong. 


Amvets, 1 993 - Present 

Sons of American Legion, 1985 - Present 

St. Anthony of Padua Church (1 993 - present) 

Cleveland Marshall (Cleveland State) Law Alumni Assn. (1979 - present) 

Mt. Union College Alumni Association (1979 - present) 

Parmadale Children’s Services, Advisory Council and Ambassador’s Club, 1990 - Present 
Brotherhood of Elks Parma Lodge No. 1938, 1988 - Present 
Citizens League of Greater Cleveland, 1995 - Present 
American Nationalities Movement, 1990 - Present 


11. Court Admission : List all courts in which you have been admitted to practice, with 
dates of admission and lapses if any such memberships lapsed. Please explain the 
reason for any lapse of membership. Give the same information for administrative 
bodies which require special admission to practice. 

Admitted to Federal Bar, U.S. District Court, Northern Ohio Eastern Division 1979 
Admitted to Ohio Bar 1979 
Admitted to Florida Bar 1985 
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Admitted to United States Tax Court 1986 
Admitted to Supreme Court of the United States 1988 
Admitted to U.S. Court of Appeals, Sixth Circuit 1990 


12. Published Writings : List the titles, publishers, and dates of books, articles, reports, or 
other published material you have written or edited. Please supply one copy of all 
published material not readily available to the Committee. Also, please supply a copy 
of all speeches by you on issues involving constitutional law or legal policy. If there 
were press reports about the speech, and they are readily available to you, please 
supply them. 

I have given many speeches to children in schools, boy scouts, etc., on the law 
and the concept of honor and its importance in our world. 

“View from the Bench”: “It’s the Little Things that Matter” - Law and Fact Magazine 
Cuyahoga County Bar Association 
January /Tebruary 2000 Vol. 75 Issue I 

“View from the Bench” - Law and Fact Magazine 
Cuyahoga County Bar Association 
March/ April 2000 Vol. 75 Issue 2 

Have also edited many articles in Law and Fact while co-editor 
of “View from the Bench” for Law and Fact in 1999. 

I have given numerous speeches on Professionalism to the FBI, Bar Association 
Seminars and Catholic Lawyers Guild. 

Finally, I authored the Court’s Media and Public Access Plan for High Profile Cases 
In Cuvahoea County 


13. Health : What is the present state of your health? List the date of your last physical 
examination. 

My health is excellent. Last physical examination was June 14, 2004. 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the Jurisdiction of each 
such court. 

Co-Acting Administrative Judge - Common Pleas Court, General Division (2002 - pre.sent) 
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Judge-Common Pleas Court, Cuyahoga County, General Division (January 1996-Present) 
Appointed January 29, 1996 

ElectedJudge-CommonPleas Court, Cuyahoga County, General Division November, 1996 
Elected Common Pleas Court, Cuyahoga County, General Division - November, 1998 
Appointed Judge-Parma Municipal Court (September 1993-December 1993), 


15. Citations : If you are or have been a judge, provide; (1) citations for the ten most 
significant opinions you have written; (2) a short summary of and citations for all 
appellate opinions where your decisions were reversed or where your Judgment was 
affirmed with significant criticism ofyour substantive or procedural rulings; and (3) 
citations for significant opinions oii federal or state constitutional issues, together with 
the citation to appellate court rulings on such opinions. If any of the opinions listed 
were not officially reported, please provide copies of the opinions. 


1. Citations for (he ten most significant opinions you have written: 

(a) Rushdan v. Baringer, M.D. el al, 

(Cuyahoga County, Ohio Case No. 326887, July 25, 2000) 

Eighth District Court of Appeals Case No. 78478 
Affirmed on appeal 

(b) Minotas v. Harvey, Jr. 

(Cuyahoga County, Ohio Case No. 295740, April 3, 1998) 

Eighth District Court of Appeals Case No. 74460 
Appeal dismissed July 13, 1998 for failure to file record. 

(c) Rubin V. Gallery Auto Sales 

(Cuyahoga County, Ohio Case No. 303854, June 23, 1997) 
Eighth District Court of Appeals Case No, 72902 
Appealed, but settled and dismissed 

(d) Iwenofu, et al v. Si. Luke School, el al 

(Cuyalioga County, Ohio Case No. 301707, September 15, 1997) 

Eighth District Court of Appeals Case No. 73355 

Affirmed on Appeal; 132 Ohio App.3d 1 19 (February 4, 1999) 

(e) Kotoch, et al v. City of Highland Heights 

(Cuyahoga County, Ohio Case No. 309227, April 6, 1998) 

Eighth District Court of Appeals Case No. 74426 

Court declined jurisdiction and dismissed (January 24, 2000) 
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(f) Ward V. City of Cleveland 

(Cuyahoga County, Ohio Common Pleas Case No. 415139, June 13, 2001) 
Eighth District Court of Appeals Case No, 79946, February 2, 2002 
Unreported 2002 WL 192092 
Afliimed on Appeal 

(g) Carlton v. St. John AME Church, et al 

(Cuyahoga County, Ohio Case No. 426902, November 20, 2002) 

(h) Stowe, Admin v. Cuyahoga County Board of Mental Retardation, et al 
(Cuyahoga County, Ohio Case No. 479273, January 27, 2004) 

(i) Simon v. Waste Management, et al 

(Cuyahoga County, Ohio Case No. 402634, April 26, 2002) 

(j) Resnick V. Wilsman 

(Cuyahoga County, Ohio Case No. 389187, December 20, 2000) 

(See attached copies of above opinions.) 

(2) A short summary of and citations for all appellate opinions where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 


(a) Cappara V. Schihley et al, (1999) 85 Oh. St.3d 403 

Plaintiff motorist brought a negligence claim against Defendant motorist and a negligent 
entrustment claim against Defendant’s employer, and sought punitive damages for malice 
or conscious disregard for rights and safety of others. The trial court entered judgment on 
the jury’s compensatory and punitive damages awards to Plaintiff. The Court of Appeals 
reversed and remanded and the Ohio Supreme Court allowed a discretionary appeal The 
Ohio Supreme Court held that the admission of Defendant’s post-accident convictions for 
driving under the influence was erroneous and the error was not harmless, 

(h) State of Ohio v. Bailey, Marvin (Ohio App. 8 Dist) Cuyahoga Cty. No. 73849, 
unreported, 1999 WL 126946. 

Defendant was convicted of breaking and entering, theft of property, possessing criminal 
tools and failure to comply. Prior to trial Defendant filed a pro se motion asking the trial 
court to remove his appointed counsel from his case. Defendant stated in his motion that “i f 
this Court forces Defendant to proceed with this attorney to trial then at this moment 
Defendant waives right to attorney and request to proceed Pro Se.” The trial court denied 
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Defendant’s motion without a hearing. The Court of Appeals held that Defendant had a 
constitutional right to self-representation. The case was reversed and remanded. 

(c) Robbin Riley v. Wendy 's International, Inc. etal., (Ohio App. 8 Dist) Cuyahoga Cty. No. 
73996, unreported, 1 999 WL 258 1 87. 

Plaintiff tripped and fell in a pothole when entering a Defendant’s restaurant. Plaintiff 
alleged negligence on the part of defendant for failure to keep and maintain the premises in 
a safe condition. The trial court granted summary judgment for Defendant on the grounds 
that the pothole was “open and obvious”negating any duty on the part of Defendant to warn 
invitees of the danger. The Appellate Court reversed stating that there were genuine issues 
of fact as Defendant had actual notice of the hazard and the hazard was not readily 
discernible to Plaintiff 

(d) Margaret A. Arales v. Furs By Weiss, Inc. (Ohio App 8 Dist.) Cuyahoga Cty. No. 
81603, unreported, 2003 WL- 2149131. 

Buyer of a fur coat brought an action against retail store, salesperson , and store president for 
fraud and violation of the Consumer Sales Practices Act (CSPA). Plaintiff purchased a new 
fur coat from Defendants. Some time after purchasing the coat Plaintiff discovered a 
previous owner’s monogram inside the coat. The trial court granted summary judgment in 
favor of defendants and the Court of Appeals remanded for determination of Plaintiffs 
claims. The trial court bifurcated the issues of liability and damages and the jury found for 
Defendants. The Court of Appeals reversed finding that it was unclear what issues had been 
agreed upon for trial and that the jury had not been instructed on Plaintiffs fraud claim. 

(e) Jean D. Matteo, et al, v. Cuyahoga County Bd. Of Revision, et al.. (Ohio App. 8 Dist) 
Cuyahoga Cty. No. 74780, unreported, 1999 WL 809812. 

Defendant appealed the trial courts decision that Plaintiffs complaint on the assessment 
of real property be reinstated and heard after being dismissed by Defendant. Defendant had 
dismissed Plaintiffs complaint for lack of jurisdiction finding that one of Plaintiff s 
signatures was unauthorized. The BOR held that the filing of a complaint with the BOR by 
a non-attorney agent constituted the unauthorized practice of law pursuant to a subsequent 
Ohio case. On appeal to the Court of Common Pleas the trial court reversed the BOR finding 
that Ohio Case law on the subject did not have retrospective effect. The Court of Appeals 
found that subsequent Ohio case law did apply retrospectively to complaints filed with the 
BOR. 
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(j) Fitzgibbons, Arnold & Co. Agency, Inc. v. Michael T. Schmulte, (Ohio app. 8 Dist.) 
Cuyahoga Cty. No. 75126, unreported, 1999 WL 1024132. 

Plaintiff filed an action for damages arising from breach of employment contract and 
Defendant taking a book of insurance business with him when he left Plaintiffs employ. 
After a bench trial the trial court found in favor of Defendant and Plaintiff appealed. The 
Court of Appeals reversed and remanded to the trial court for findings of fact and 
conclusions of law. The Defendant argued and the trial court agreed that abuyout clause 
was too vague to enforce. The Court of Appeals reversed finding that its terms could 
have, been inferred from the context of the agreement and the intent of the parties. 

fg) William S. Lightbody v, Charles~R. Rust, et ai, (Ohio App. 8 Dist.) Cuyahoga Cty. No. 
80927, unreported, 2003 \VL 21710601 . 

Patent attorney, who performed work for law firm on certain cases under an alleged 
contingency fee oral contract, filed suit against the firm seeking to recover full amount 
of fees owed to him. The principal attorney at the firm counterclaimed, alleging theft 
of trade secrets based on patent attorney’s departure from the firm with more than half 
of its clients. The trial court granted principal attorney’s motion for directed verdict on 
the basis of accord and satisfaction. Patent attorney appealed. The Court of Appeals 
held that evidence that patent attorney orally disputed terms of the contract with 
principal attorney and told the principal attorney that he did not consider the check 
tendered to him as payment in full raised issues of fact for the jury as to whether mutual 
assent existed to allow application of full accord and satisfaction, 

(h) Pittsburgh Crankshaft Service. Inc. v. Thomas R. Lanzo, (Ohio App, 8 Dist.) Cuyahoga 
Cty No. 76144, unreported, 2000 WL 377498. 

Defendant appealed the trial courts judgment finding him personally liable for accounts 
owed to Plaintiff A corporation filed an answer on behalf of defendant stating that it 
owed monies to Plaintiffbut disputed the amounts. Plaintiff filed for summary judgment 
but the docket failed to indicate any ruling on the motion. The court then ordered the 
parties to submit briefs in lieu of trial or the court would hold an evidentiary hearing on 
disputed facts. The docket failed to reflect any agreement of the parties to an alternate 
method of resolving the case outside of trial. The Court ruled in favor of Plaintiff on 
briefs alone. The Court of Appeals held that any agreement by the parties to resolve the 
matter in some alternative medium must be indicated clearly in the record. In addition 
the Court held that there was insufficient evidence presented that would support the trial 
court’s decision in favor of Plaintiff 
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(i) State of Ohio v. Floyd J. Hull, (Ohio App. 8 Dist.) Cuyahoga Cty. No. 76460, 
unreported, 2000 WL 868461. 

Defendant appealed the trial court’s determination that he is a sexual predator pursuant 
to statute. Defendant was convicted in 1986 of three counts or rape, kidnapping and 
felonious assault. After serving ten years Defendant was released on parole which he 
subsequently violated and was returned to prison. In 1999, after his release, the State 
moved to have Defendant declared a sexual predator. After a hearing the court granted 
the State’s motion. The Court of Appeals held that one offense does not establish by 
clear and convincing evidence that Defendant is more likely than not predisposed to 
commit another sexually oriented offense. The Court of Appeals reversed and vacated 
the trial court sexual predator determination. 

(j) The Color Bar Priming Co. v. Vel Liu, (Ohio App. 8 Dist) Cuyahoga Cty. No. 76715, 
unreported, 2000 WL 193251. 

Plaintiff filed suit alleging breach of contract in a contract for the layout, design, printing 
and distribution of a magazine. Defendants moved for dismissal denying any contractual 
relationship and alleging failure to join proper party. The Court of Appeals reversed 
finding that Plaintiff had pled a colorable claim against Defendant and that the dismissal 
was improper as Plaintiffs complaint must be presumed true. 

(k) Stephen Penherthy et at. v. Daniel E. Caprett, (Ohio App. 8 Dist.) Cuyahoga Cty. No. 
77416, unreported, 2001 WL 66233. 

Plaintiff filed a motion for pre-judgment interest arising from Plaintiffs allegation that 
Defendant insurer failed to make a good faith offer of settlement. The trial court agreed 
and granted prejudgment interest. Defendant insurer appealed. The Court of Appeals 
held that while pre-judgment interest was appropriate the amount must be limited to 
interest on the amount awarded to each particular Plaintiff and not on the pre-judgment 
interest accrued on the sum total of the awards to all Plaintiffs, Reversed in part. 

(l) Chiropractic Clinic of Solon, etal. v. Enterprise Group Planning, Inc., etal, (Ohio App. 
8 Dist) Cuyahoga Cty No. 77632, unreported, 2001 WL 60031. 

Plaintiff suit for unpaid chiropractic fees against the insurer of patient Dale Kutsko. 
After some time in municipal court the unpaid fees were paid by Defendant. Plaintiff 
then brought suit in common pleas court against defendant insurers for tortuous 
interference with contract. The statute of limitations for tortious interference is 4 years. 
The trial court granted Defendants motion to dismiss for filing outside the 4 year statute 
of limitations period. The Court of Appeals reversed finding that the it was impossible 
to determine from the face of the complaint the date the alleged interference occurred 
and therefore dismissal was erroneous at such an early stage of the proceedings. 
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(m) State of Ohio v. Abelt, (2001) 144 Oh. App.3d 168. 

Defendant pled guilty to rape in 1991. In 1999 the state sought to return Defendant, 
who was scheduled to appear before the parole board, for the purpose of determining 
whether he should be classified as a sexual predator pursuant to statute. The court 
denied Defendants motion to have a court appointed psychiatric examination for 
purposes of determining the likelihood of his being a repeat offender and found him to 
be a sexual predator, The Court of Appeals reversed in part finding that Defendant had 
received treatment and attended programs in prison for sexual offenders. Coupled with 
the fact that Defendants crimes occurred ten years prior to the hearing the Court of 
Appeals found that it was a reasonable probability that expert psychiatric/psychological 
assistance would aid in defendant’s defense of the sexual predator finding. 

(n) State of Ohio v. James Sample, (Ohio App. 8 Dist.) Cuyahoga Cty. No. 78753, 
unreported, 2001 V/L 1035182. 

This was an appeal of defendants sentence in which the Defendant argued that the 
imposition of a four year prison term was inappropriate for a third degree felony. Ohio 
Statutes require the Court to impose the minimum time if the offender has not served a 
previous prison tenn unless the court finds that such a term will demean the seriousness 
of the offense or will not adequately protect the public from future crimes. The Court 
of Appeals held that the trial court failed to establish that the shortest prison term would 
demean the seriousness of the offense or would not adequately protect the public, The 
sentence was vacated and the matter remanded for re-sentencing. 

(o) Swagelok Co. v. Michael Young, (Ohio App. 8 Dist.) Cuyahoga Cty. No. 78976, 
unreported, 2002 WL 145058. 

Plaintiff brought suit against Defendant for injunctive relief seeking to enforce a non- 
compete clause in the Defendants employment agreement. The trial court denied the 
motion finding there was no consideration. The Court of Appeals reversed finding that 
continued at-will employment constitutes sufficient consideration to uphold a non- 
compete clause. 
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(p) Eileen Belleli v. Goldberg Co., Inc., (Ohio App. 8 Dist.) Cuyahoga Cty No. 79061, 
unreported, 2001 WL 931641. 

Plaintiffbrought suit against Defendant business owner when she tripped and fell while 
descending a stairway on Defendants premises. The trial court granted summary 
judgment in favor of Defendant as Plaintiff prior to her fall she knew that one of the 
steps was cracked. The Court of Appeal reversed finding that open and obvious defense 
was questionable in Ohio in light of case law and that it was appropriate to apportion out 
negligence imder a comparative negligence standard. 

(q) Michael A, Lanier et al. v. Jazniya Curioca, M.D. el al, (Ohio App. 8 Dist.) Cuyahoga 
Cty. No. 8071 1, unreported, 2002 WL 31429798. 

Patient brought a medical malpractice action against doctor. The trial court granted 
doctor’s motion for directed verdict and patient appealed. The Court of Appeals held 
that an issue as to whether patient’s penile infection was linked to the first circumcision 
performed by the doctor was for a jury. 

(r) Slate of Ohio v. James Hajdin, (Ohio App. 8 Dist.) Cuyahoga Cty. No. 81058, 
unreported, 2003 WL 21290929. 

Defendant was convicted of in the Court of Common Pleas of breaking and entering, 
theft and possession of criminal tools. The Court of Appeals held that presence of 
computer printout containing defendant’s criminal history and police reports concerning 
present offenses in the jury room during deliberations amounted to prejudicial error. 

(s) State of Ohio v. Darwin Hutchins, (Ohio App. 8 Dist.) Cuyahoga Cty. No. 81578 
&81579, unreported, 2003 WL 1901334, 

Following jury trials, defendant was convicted in Court of Common Pleas of sexual 
battery, possession ofcrack cocaine, preparation and trafficking in crack cocaine. Court 
of Appeals held that trial court failed to state its reasons for ordering consecutive 
sentences. 

(t) Robert A. Molchan, Jr. v. Robert L. Williams. (Ohio App. 8 Dist.) Cuyahoga Cty. No. 
81653, unreported, 2003 WL 2149137. 

Employee brought action against insurance company that issued genera! automobile 
insurance policy to employer, seeking uninsured motorist and underinsured motorist 
coverage. The Court of Common Pleas entered discovery sanction that prevented 
insurance company from entering into evidence employer’s rejection form that would 
have limited amount of UM and UlM coverage available to employee. On appeal the 
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Court of Appeals held that while sanctions were warranted the particular sanction 
awarded was unreasonable and unconscionable. 

(u) Car! E. Miller v. Household Realty Corp., et al. (Ohio App, 8 Dist.) Cuyahoga Cty. No. 
81968, unreported, 2003 WL 21469782. 

Prospective borrower brought action against lender seeking rescission of home financing 
loan agreement, termination of mortgage and return of money and property. Lender 
moved to compel arbitration and to stay litigation pending arbitration. Trial court 
granted motion without conducting a hearing. Court of Appeals held that prior to 
compelling arbitration trial court .was required to make the initial determination of 
whether an arbitration rider that the parties allegedly executed as part of the loan 
agreement was in existence. 

(v) Charlene Beard v. Meridia Huron Hospital et al, (Ohio App. 8 Dist.) Cuyahoga Cty. 
No. 82541, unreported, 2003 m 22510598. 

Patient’s estate brought medical malpractice action against surgeon who performed 
hernia repair on patient. Following a jury trial the trial court entered judgment for 
surgeon. The Court of Appeals held surgeon’s reference to medical and surgical 
literature purportedly stating that patients with benign familial neutropenia could be 
operated on safely with white blood cell counts greater than 1,000 was inadmissible 
hearsay and improper admission of hearsay evidence was prejudicial. 

(3) citations for signincant opinions on federal or state constitutional issues, 

together with the citation to appellate court rulings on such opinions. If any 
of the opinions listed were not officially reported, please provide copies of the 
opinions. 

(a) Kotoch, el al v. City of Highland Heights 

(Cuyahoga County, Ohio Case No. 309227, April 6, 1998) 

(b) Carlton i'. St. John AME Church, et al 

(Cuyahoga County, Ohio Case No. 426902, November 20, 2002) 

16. Public Office: State (chronologically) any public offices you have held, other than 
judicial offices, including the terms of service and whether such positions were 
elected or appointed. State (chronologically) any unsuccessful candidacies for 
elective public office. 

Assistant Prosecutor - City of Parma 
1981 - 1987 (appointed) 
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Director of Law - City of Parma 
1987 - 1993 (elected) 

Prosecutor - City of Parma 

1987 - 1993 (elected) By law, the Director of Law is the Chief Prosecutor for the City, 
1993 - Unsuccessful candidacy for Parma Municipal Court Judge 
17. Legal Career : 

a) Describe chronologically yourlaw practice and experience after graduation 
from law school, including: 

1. Whether you served as clerk to a judge, and if so, the name of the 
judge, the court, and the dates of the period you were a clerk; 

2. Whether you practiced alone, and if so, the addresses and dates; 

3. The dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been connected, and the 
nature of your connection with each; 

b) 1. What has been the general character of your law practice, dividing it 

into periods with dates if its character has changed over the years? 

2. Describe your typical former clients, and mention the areas, if any, in 
which you have specialized. 

c) 1. Did you appear in court frequently, occasionally, or not at all? If the 

frequency of your appearances in court varied, describe each such 
variance, giving dates. 

2. What percentage of these appearances was in: 

(a) federal courts; 

(b) state courts of record; 

(c) other courts. 

3. What percentage of your litigation was: 

(a) civil; 

(b) criminal. 
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4. State the number of cases in courts of record you tried to verdict or 
judgment (rather than settled), indicating whether you were sole 
counsel, chief counsel, or associate counsel. 

5. What percentage of these trials was: 

(a) jury; 

(b) non-jury. 


Legal Career: 

(a) June 1979-September 6, 1993, 1 ^ 96 , January 1-28, 1996 
Boyko & Boyko, Attorneys 
6741 Ridge Road 
Parma, Ohio 44129 

Sole proprietor practicing with Andrew Boyko, my father. I practiced privately with my 
father until May, 1987, when he was sworn in as Parma Municipal Court judge. I 
practiced privately by myself until 1989 when my brother, Timothy, joined me in the 
practice as my associate. We began a partnership on January 1, 1992, which continued 
until September 6, 1993, when I was appointed judge of the Parma Municipal Court. 

April 1981- June 1987 
Assistant Prosecutor, City of Parma, Ohio 
5450 West 54* Street 
Parma, Ohio 44129 

I continued with my private practice. In 1984, 1 became the legal advisor to the 
Parma Police Department’s SWAT Team. I was on call 24 hours to assist at crisis 
scenes and critique training sessions. 1 continued in that position until September 
6, 1993. 

Prosecutor, City of Parma, Ohio 
1987 - September 6, 1993 
661 1 Ridge Road 
Parma, Ohio 44129 

When I became Law Director, by law I became City Prosecutor. I was the head of the 
Criminal Division of my office and oversaw all criminal matters. 
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June 1987-September 6, 1993 
Director of Law, City of Parma, Ohio 
661 1 Ridge Road 
Parma, Ohio 44129 

As Director of Law, I served as statutory legal counsel for the Parma School 
District (Tri-City area-Parma, Parma Heights, Seven Hills). 

In 1991, 1 became chief legal counsel for the Southwest Enforcement Bureau 
{SEB)-a sixteen city Drug Task Force. I coordinated prosecutors from various 
cities to assist narcotics detectives around the clock. 

In 1992, 1 was a member of the Parma City Schools Tri-City Task Force. 
Assisted in drafting the Gang Task Force Policy. 

September 6, 1993-December 1993 
Judge, Parma Municipal Court (appointed) 

January 1994-1995 

Copy America, Inc. (now IKON Copy Services) 

3333 Chester Avenue 
Cleveland, Ohio 44114 

Executive Vice President/General Counsel (corporate and business law) 

Judge, Court of Common Pleas, Cuyahoga County 
Appointed January 1996 
Elected November 1996 
Elected November 1998-Present 

(b)(!) With Boyko & Boyko, my practice was general, with an emphasis on small 

business, guardianships, and estates. Domestic relations was phased out many 
years ago. 

With the City of Parma, from 1981-1987, 1 prosecuted mis- 
demeanors on behalf of the city and charged felonies. 1 
represented Parma in Preliminary Hearings for felonies, conducted 
Prosecutor’s Mediation Hearings (a form of Alternate Dispute 
Resolution) and represented the city in the Eighth District Court of 
Appeals and Supreme Court of Ohio. 

I was consulted extensively by the Detective Bureau of the Parma 
Police Department on all types of investigations. They consulted 
me on important or sensitive issues and investigations. 
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As Law Director, I have handled an extremely broad range of 
cases-ffom slip and falls to police excessive force and wrongful 
deaths. 

Since Parma is a self-insured municipality, we generally handled 
most of our cases in-house. 

My clients by law were the Mayor, Auditor, Treasurer, President of 
Council, Police Chief, Fire Chief Safety Director, Service 
Director, all other department heads, members of Council, and 
other employees of the city. 

I also represented all boards, commissions and agencies of the city 
and the Parma City School District. 

Municipal law has naturally become my speciality. 

I headed a fully independent department of four assistant law 
directors, one special assistant law director, and three assistant 
prosecutors. 

My duties as Law Director included preparation of all legislation, 
preparation of all legal documents, bringing cases on behalf of the 
city, defending all lawsuits, issuing legal opinions, prosecuting 
criminal matters, representing the Parma City School District and 
giving daily advice and direction to all city officials on the 
operation of the City of Parma. 

(b)(2) Typical private clients would be small business owners, persons whose spouse 
had passed away, persons seeking wills and guardian-ships, personal injury 
clients. 

The Probate Court turned to me to take over troubled probate and guardianship matters 
where either the executor, administrator or guardian have failed in their duties under the 
law. 


My private practice was limited at that time due to the 
responsibility placed upon me as Law Director. 
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(c)(1) As Assistant Prosecutor (1981-1987), 1 was in Court three to five times per week 
on pretrial hearings, motions to suppress, non-jury trials, jury trials, and 
preliminary hearings. 

As Prosecutor (1987-1993), I supervised the attorneys who did 
all the above as my assistants. 

As Law Director, I appeared in Court occasionally at pretrials, 
status conferences and trials. I was given certain authority by 
ordinance to settle claims, therefore, I was always personally 
involved in settlement negotiations.. 

With Boyko & Boyko (1979-1993, January 1-28, 1996), I appeared 
occasionally in Court on motions, pretrials and status conferences. 

With Copy America (1994-1995) 1 never appeared in Court. I 
counseled the corporate officers and employees in-house. 

(c)(2) (a) federal courts; 

(b) state courts of record; 

(c) other courts. 

(a) federal courts - 10%; 

(b) state courts - 90% of record (Common Pleas and Municipal) 

(c) other courts - 0% 

(c)(3) (a) civil; 

(b) criminal. 

(a) As Director of Law - 90% civil 
Private Practice - 10% civil 

(b) As Assistant Prosecutor and Prosecutor - 90% criminal 
Private Practice - 10% criminal 

(c)(4) 30 to 40 

Sole counsel - approximately 30 
Chief counsel - approximately 5 
Associate counsel - 3 to 5 
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(c)(5) (a) jury; 

(b) non-jury. 

(a) Jury - 35 to 45% 

(b) Non-Jury - 55 to 65% 

18- Litigation : Describe the ten most signiflcant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and 
date if unreported. Give a capsule summary of the substance of each case. Identify 
the party or parties whom you represented; describe in detail the nature of your 
participation in the litigation and the final disposition of the case. Also state as to 
each case: 

(a) the date of representation; 

(b) the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

(c) the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties: 

1. City of Parma v. Manning 

Dates case began and ended; 

Filed: Date unknown 

November 6, 1986 - date of announcement of Court of Appeals’ decision 
Final disposition: Court of Appeals affirmed Defendant’s (Manning) conviction 
Court and Judge: 

Parma Municipal Court Judge George Spanagel 

8'*' District Court of Appeals, Cuyahoga County, Case No, 51109; 

Joseph J. Nahra (presiding judge); Pryatel, J.; and Ann McManamon, J. 

Attorneys: 

For Plaintiff-Appellee: 

Christopher A. Boyko 

Assistant Prosecutor, City of Parma 

Parma Municipal Building (now demolished) 

5750 West 54"’ Street 
Parma, OH 44129 
(440) 885-8132 
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For Defcndant-Appeliant; 

Gloria Rowland Homolak 
6515 Olde York Road 
Parma Heights, OH 44130 
(440) 885-5599 

The defendant was charged with trespassing for failure to obtain a permit for 
distributing literature at a Proud of Parma event held at Cuyahoga County 
Community College, Western Campus. 

The college’s rules and regulations required a person to obtain a permit for 
distribution in order to coordinate this activity with other scheduled activities at 
the college. 

The city argued obtaining a permit was a valid time, place and manner restriction 
under the First Amendment to the U.S, Constitution, Defendant argued no pemiit 
was necessary. 

1 tried the case to a jury and obtained a guilty verdict. Defendant appealed and the 
verdict was upheld by the Court of Appeals. Certiorari was denied by the Ohio 
Supreme Court March 25, 1987 (Case No. 87-123). 

Defendant subsequently filed a separate habeas corpus action in Federal District 
Court (C-87 1 184) which was granted in January of 1992. 

This case is significant because it addresses fundamental constitutional issues of 
freedom of speech and the extent to which a governmental entity can restrict the 
time, place and manner of that expression. 

This case also resulted in a rewriting of the college’s policies on distribution of 
literature. 

2. Rispo Realty <4 Development Co. v, City of Parma 
Date case began and ended: 

Filed. June 30, 1987 

December 5, 1990- date of announcement of Ohio Supreme Court 
decision 

Final disposition: Judgment reversed in part and affirmed in part - Ward veto 
provisions of Parma ordinance invalidated; reversed Court of Appeals’ 
determination upholding automatic referendum provisions of ordinance; 
ordinance declared invalid in its entirety. 
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Court and Judge; 

Court of Common Pleas, Cuyahoga County (No. 131 920): 

Judge Carolyn B. Friedland 
8“'" District Court of Appeals Case No. 56722 
Ohio Supreme Court; 55 Ohio St.3d 101 (1990) Case No. 89-1514 
Moyer, C.J., wrote opinion 
Attorneys; 

Weston, Hurd, Fallon, Paisley & Howley, Ronald A. Rispo and 

Robert G. Shumay 

2500 Terminal Tower 

50 Public Square 

Cleveland, OH 44113 

(216) 241-6602 

Christopher A. Boyko, Law Director 

Robin B. DeBcIl 

City of Parma 

6611 Ridge Road 

Parma, OH 44129 

(440) 885-8132 

The City of Panna passed ordinances requiring that any change in zoning cannot 
be passed into effect by City Council without first submitting the question to both 
the electors in the ward and electors throughout the city. 

Rispo, a developer seeking a zoning change, filed suit asking for a declaratory 
judgment that Parma's ordinances were in direct conflict with Ohio's referendum 
provisions. 

The trial court granted summary judgment in favor of Rispo on the ward provision 
and let stand Parma's requirement of all electors approving the change. 

The Ohio Supreme Court unanimously ruled that Ohio Revised Code Sections 
731 .28 and 731 .29 were general laws that both of Parma's requirements were in 
direct conflict with state law. Since Parma is a non-chartered city, it must adhere 
to the scheme set forth under the above Revised Code sections. 

This case is considered a significant zoning decision since it firmly sets the 
parameters under which a non-chartered municipality may legislate in the area of 
zoning. 

I participated in all phases of this litigation, preparation of all trial court pleadings, 
motions, pretrials. Court of Appeals and Ohio Supreme Court pleadings. 
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3. Picha V. City of Parma 

Dates case began and ended: 

Filed February 19, 1989 
Ended April 26, 1994 

Final disposition: Jury verdict in favor of City of Parma affirmed. Trial court 

dismissed claims against Martin Vittardi and Michael Ries. Judgment as 
matter of law in favor of Mayor Ries reversed. Settled and dismissed. 
Court and Judge: 

Trial Court: District Judge Matia, Northern District of Ohio (Case No. 89- 
02453) ^ ■ 

6"' Circuit Court of Appeals (Case Number 92-4262) 

Judges: Milbum and Guy, Circuit Judges, Brown, Senior Circuit 
Judge 

Attorneys: 

City of Parma: 

Christopher Boyko, Law Director 

Rodger A. Pellagalli, Chief Assistant & co-lead 

William Mason, Law Director 

Robert Coury, Chief Assistant 

6611 Ridge Road 

Parma, OH 44129 

(440)885-8132 

Plaintiff: 

Andrew Margolius 
55 Public Square, Suite 1600 
Illuminating Building 
Cleveland, OH 441 13 
(216) 621-6214 

John Picha was a civil service employee laid off from employment as Parma's 
Chief Inspector by the Service Director for lack of work. 

The lack of work was the result of Parma City Council passing legislation 
introduced by the Administration "privatizing'' the city’s right-of-way inspection 
services. 

Picha supervised part-time inspectors whose jobs were abolished by the 
privatization. 
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Picha filed suite under Title VII alleging he was terminated for political reasons, 
i. e . , he was discharged for being a staunch supporter of the current Mayor's 
opponent-former Mayor John Petruska. 

The District Court granted Parma's Motion for Summary Judgment. 

Picha appealed to the Sixth Circuit, which reversed the District Court, setting the 
case for trial. 

The case proceeded to jury trial. The jury was hung on the Mayor's liability and 
the jury was discharged by the Court. Parma moved for judgment on the law and 
it was granted. The Court held that regardless of the Mayor's motivation, City 
Council would have privatized anyway. The jury had absolved the City of Parma 
and the Court had dismissed out the Service Director at the close of plaintiffs 
case. 

Plaintiff again appealed to the Sixth Circuit.Jury verdict for Parma 
affirmed. Reversed judgment of trial court finding for Mayor. Case 
settled and dismissed.. 

This case is significant because the constitutional issues addressed plaintiffs 
claim of political discrimination under Title VII and the municipal officials claims 
of qualified immunity from suit. 

I participated in all phases of this litigation, from the drafting of pleadings, 
motions, overseeing discovery, attending pretrials and trial. 

I tried this case with my Chief Assistant, including examination, cross- 
examination, preparation of jury instructions, and final argument. 

I also argued the appeal before the Sixth Circuit. 

4. DeCore v. City of Parma, et al 
State case 

Dates case began and ended: 

Filed April 14, 1989 
Dismissed 1992 

Final disposition: Trial Court granted summary judgment for Defendant City of 
Parma. Trial in January 1992 and court directed verdict for Defendant. 
Settlement entered into by Plaintiff and Defendant. 

Court and Judge: 

Trial: Common Pleas Court (No. 167920); Judge Linda Rocker 

Appeal: 8''' District Court of Appeals of Cuyahoga County (No. 59018) 
John V. Corrigan, August Pryatel, William L. Martin 
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Attorneys: 

Christopher A. Boyko, Law Director (Defendant attorney) Lead 

Robin B, DeBell, Chief Assistant Law Director 

City of Parma Law Department 

6611 Ridge Road 

Parma, OH 44129 

(440)885-8132 

Robert M. Winston (Plaintiff attorney) 

Standard Building ^ - 
Cleveland, OH 44113 
(216)771-3314 

Plaintiff, Vito DeCore, brought a 42 U.S.C. Section 1983 action alleging that he 
had been terminated from his job solely for his political beliefs and affiliations. 
The legal issues in the case were virtually identical to those in Picha set forth 
above. 

As lead counsel for the defense, it was my position that for several reasons no 
political discharge occurred in violation of the First Amendment. This defense 
was first premised upon my determination that plaintiffs claim would fail as the 
speech and affiliations of plaintiff, which were alleged to be the motivating 
factors of plaintiffs termination, were not entitled to constitutional protection 
pursuant to Connick v. Myers, 461 U.S. 138 (1983). 

Secondly, even should such conduct be accorded constitutional protection, no 
violation had occurred, pursuant to Mt. Healthy CityBd. of Education v. Doyle, 
429 U.S. 274 (1977), as the employer. City of Parma, could establish that plaintiff 
would have been terminated regardless of his protected conduct. 

Lastly, the individually named defendants were entitled to avail themselves of the 
doctrine of qualified immunity as set forth in Harlow v. Fitzgerald, 457 U.S. 800 
(1982); Davis v. Scherer, 468 U.S. 183 (1984); and, Anderson v. Creighton, 483 
U.S. 635 (1987). 

Regarding the issue of qualified immunity, the trial court denied defendant’s 
Motion for Summary Judgment; whereupon an interlocutory appeal was 
immediately taken to the United States Court of Appeals for the Sixth Circuit. 
Following oral argument, the Sixth Circuit affirmed the lower court’s 
determination that material questions of fact existed regarding defendant's 
qualified immunity. 


Christopher Allan Boyko 


24 



297 


This case settled after I left as Law Director. I participated in all phases except for 
the actual oral argument, 

5. Cleveland Branch, NAACP, et al v. City of Parma 
Dates case began and ended: 

Filed August 6, 1990 

Final disposition; Consent decree. Trial Court granted Defendant City of Parma’s 
Motion for Summary Judgment. Court also denied Plaintiffs Motion for 
Reconsideration. 

6“’ Circuit Court of Appeals, reversed. 

Court and Judge: 

U.S. District Court, N.D. Ohio, Eastern Division: Judge Battisti (1 ;90 CV 
1404) 

Attorneys: 

Plaintiff: 

David L. Rose 
Joshua N, Rose 
Rose & Rose, P.C. 

1320 19* St., NW, Suite 601 
Washington, D.C. 20036 
(202)331-8555 

Defendant (City of Parma) 

Robert Soltis (Legal) (now deceased) 

Special Counsel 
66 1 1 Ridge Road 
Parma, OH 44129 
(440)885-8132 

Christopher A. Boyko, Law Director 
William D. Mason, Law Director 
Timothy Dobeck, Law Director 
City of Parma Law Department 
66 1 1 Ridge Road 
Parma, OH 44129 
(440) 885-8132 

The NAACP sued the City of Parma over the City’s residency requirement and 
marketing of jobs. Special counsel was hired to defend the City. This case initiated 
in 1990 and finally resolved by Consent Decree in 2002, As in United States v. 
Parma, my role was basically supervisory, coordinating the City’s defense with 
special counsel. 
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6. U.S.v. City of Parma 

Dates case began and ended: 

Filed April 27, 1973 

Order issued - October 14, 1981. July 23, 199 - Case dismissed with 
prejudice by Kathleen O’Malley; Memorandum and Order filed. 

Final disposition; City of Parma found to have violated the Fair Housing Act (June 
5, 1980) 494 F.Supp. 1049 (1980). Court issued Remedial Order that 
required City of Pamra-to develop fair housing committee and procedures, 
and appoint Special Master to oversee City actions (December 4, 1980). 
504 F. Supp, 913 (1980). Court of Appeals affirmed judgment of District 
Court in part (City violated Fair Housing Act; injunction valid; fair housing 
committee), and reversed in part (appointment of Special Master). (No. 8 1 - 
3031) 

Court and Judge; 

Northern District of Ohio, Eastern Division; Judge Frank Battisti; 
succeeded by Kathleen O’Malley 

6"' Circuit Court of Appeals; Circuit Judges Lively, Keith and Merritt 
Attorneys; 

City of Parma; Robert R. Soltis (Special Counsel - lead), Andrew Boyko, 
Christopher Boyko, William D. Mason 
661 1 Ridge Road 
Parma, OH 44129 
(440) 885-8132 

Fredric E, Kramer (Special Counsel - co-lead), 

123 Prospect Avenue 
Cleveland, OH 441 15 
(216) 621-9870 

U.S. Civil Rights Division, U.S. Dept, of Justice, Washington, D.C.; 

Robert J, Reinstein, Brian F. Heffeman, Michael L, Barrett, Theodore M. 
Shaw, James R. Williams, Drew S. Days 

When I became Parma Law Director in 1987, Special counsel (now deceased), had 
already been hired years ago to spearhead the City’s defense. I acted in a supervisory 
capacity. This litigation was in the remedial phase of the action brought by the 
Department of Justice alleging violation of the Fair Housing Act by reason of the 
city’s alleged interference with the provision of low-income housing. The remedial 
phase of this litigation has been the smoothest-run of any of the so-called 
“institutional reform” genre in the nation, Parma’s efforts in compliance with the 
remedial order having been complimented by the Department of Justice. 


Christopher Allan Boyko 


26 



299 


I supervised all work in the case when I became Law Director, focusing on carrying 
out the remedial orders of the District Court. I made sure we built some low-income 
housing and expeditiously moved in qualified residents. This involved coordinating 
with the Justice Department at all stages. 

This case was significant because it established the city as the actual housing agency 
(Parma Public Housing Agency). Parma is one of the few cities in the country with 
this title and authority. 

7. Duskey v. Duskey ^ - • 

Dates case began and ended: 

Filed June 16, 1978 

Ended April 14, 1983 
Final disposition; 

Common Pleas Court (Cuyahoga Coimty; No. D-9341 3) -Custody of child 
taken from mother (plaintiff-appellant) and awarded to father 
(defendant-appellee) 

S* District Court of Appeals of Ohio (No. 45339) - Reversed and judgment 

entered for appellant. 

Court and Judge: 

Common Pleas Court: Judge John L. Maxwell 

Court of Appeals: Nahra, Jackson, Dahling 
Attorneys; 

Plaintiff-Appellant: Andrew Boyko, Christopher Boyko (lead appeal) 

6741 Ridge Road 
Parma, OH 44129 
(440) 886-3800 

Defendant-Appellee: John P. Hildebrand 
21430 Lorain Road 
Fairview Park, OH 44126 
(440)333-3100 

The parties were divorced in 1978 and the wife was awarded custody of the parties 
daughter. The husband filed a Motion for Change of Custody in 1981, alleging 
unstableness of the wife. 

The trial referee and judge granted the motion. 

Up to this point, I was not involved in the case. However, when the wife decided to 
appeal, I took over for my father. 
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I wrote the appellate brief and argued the case before the Court of Appeals. 

I obtained a reversal of the modification of custody because I showed that the 
husband failed to prove the existence of significant endangerment to the child’s 
emotional development. 

This case established law in the specific area of modification of custody and has been 
cited at numerous domestic relations seminars. 

8, Albert V. City of Parma 

Dates case began and ended:_ - ■ 

Filed July 16. 1990 

Ended November 18, 1992 

Final disposition: Settled. Court dismissed with prejudice. 

Court and Judge; 

Common Pleas Court of Cuyahoga County (No, 193382); Judge Patricia Gaughan 
Attorneys: 

Plaintiff: 

Terry fl. Gilbert 
1370 Ontario Street 
1700 Standard Building 
Cleveland, OH 44113 
(216) 241-1430 

Defendant: 

Christopher Boyko, Law Director, City of Parma (lead) 

Timothy Dobeck, Assistant Law Director 
661 1 Ridge Road 
Parma, OH 44129 
(440) 885-8132 

Kathleen Albert was a probationary employee with the City of Parma Police 
Department, serving in the capacity of basic patrol officer. She was terminated in 
December 1987. 

Albert initially filed a complaint with the Equal Employment Opportunity 
Commission, alleging sexual harassment in the work place. The City of Parma, 
through the Law Department, was able to successfully defend the city at the 
administrative level. Thereafter, Albert filed suit in the United States District Court, 
Northern District of Ohio, and subsequently refiled the action in Cuyahoga County 
Common Pleas Court, Her complaint alleged in addition to the sexual harassment 
claims, violations of her civil rights pursuant to 42 USC 1983. 
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The lawsuit proceeded through an extensive discovery schedule including the 
retention by each party of an expert in the field of police officer training. The matter 
settled on the eve of trial. 

Despite the misfortune of the filing of the lawsuit and upon my recommendations, 
the city did examine and made revisions to its police office hiring policy and training 
policies in subsequent police cadet classes. 

This case was significant because of the sexual harassment allegations raised against 
police officers and the city under Title VII. 

I participated in all phases of proceedings, including Court attendances, except for 
the actual taking of depositions. 

9. Darlene J. Thomas, Administratrix, et al, v. City of Parma 

Dates case began and ended: 

Filed March 1 1, 1991 (Case No. CV-207086) 

June 24, 1993 - date of announcement of decision (Court of Appeals No. 

63014) 

Final disposition: Common Pleas Court granted summary judgment in favor of 

defendants. City of Parma. Court of Appeals affirmed. 

Court and Judge: 

Common Pleas Court: Richard J. McMonagle 

Court of Appeals, 8"' District of Ohio: Harper, Blackmon and Nugent 
Attorneys: 

Plaintiff- Appellant: 

Robert J. Vecchio 
Anthony J. Vegh 
Robert J. Vecchio Co. LPA 
720 Leader Building 
Cleveland, OH 441 14 
(216) 566-1424 

Defendant- Appellee: 

Christopher Boyko, Law Director 

Timothy G. Dobeck, Assistant 

Rodger A. Pelagalli (Chief Assistant - lead) 

Anthony J. Zampedro, Assistant 
City of Parma 
661 1 Ridge Road 
Parma, OH 44129 
(440) 885-8132 
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This wrongful death action in which the plaintiff alleges that her decedent, who was 
allegedly intoxicated at the time of her incarceration, was not recognized or handled 
as a potential suicide risk at the Parma Jail and, therefore, the decedent hung himself. 
The action was filed against the City of Parma as well as its police chief 

This is a significant case becausejail suicides are an increasing problem facing states, 
counties, municipalities, and other governmental entities throughout the country. 
Nevertheless, this action was dismissed as to all defendants on a Motion for 
Summary Judgment based on the merits of the claim itself as well as various 
immunities available to both the city and the police chief The jail employees had 
followed all appropriate procedures; 

I participated in drafting the Motion for Summary Judgment. 

1 0. Solitaria v. Stallard, et at 

Dates case began and ended; 

Filed February 5, 1982 
Ended January 3, 1986 

Final disposition: Judgment for Plaintiff Solitaria. Appeals exhausted (affirmed 
judgment) 

Court and Judge: 

Court of Common Pleas, Cuyahoga County (No. 38886); Judge Donald C. 
Nugent 

Court of Appeals; Cuyahoga County (Nos. 52018; 52565) 

Ohio Supreme Court (Nos. 89-227, 89-1 16) 

Attorneys: 

Plaintiff 

Norman J, Stark 
960 Leader Building 
Cleveland, OH 44114 
(216) 696-2390 

Defendant: 

Andrew Boyko, Law Director 
City of Parma Law Department 
661 1 Ridge Road 
Parma, OH 44129 
(440) 885-8132 

This is a wrongful death action filed against the City of Parma by the estate of a 
pedestrian allegedly killed by an automobile as a result of purported defects in 
roadway signage and markings. 
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The action was handled by the city’s insurance carrier resulting in a judgment against 
the city in the amount of $1,050,000 plus pre-judgment and post-judgment interest. 
The verdict was affirmed at all levels of appeal and, with pre-judgment and post- 
judgment interest, ultimately totally $2,000,000, The city had insurance coverage for 
only $500,000 plus post-judgment interest. 

Following the initial verdict, the city’s Law Department became actively involved in 
the case. Through intensive research and reconstruction of the insurer’s file, I was 
able to convince the insurer to absorb the full amount of the judgment plus all sums 
of pre-judgment and post-judgment interest and further agreed to indemnify the city 
for any additional damages which might arise from other aspects of the case. 

This case was significant because we forced an insurance company to act in “good 
faith” in honoring the terms of its policy. 

I was involved in this case beginning in 1985, initially as a prosecutor investigating 
the case to decide whether to charge the juvenile who killed Solitaria. ! did charge 
the juvenile with Reckless Operation. 

Then, as City Law Director, I monitored the insurance defense, then became actively 
involved in all aspects surrounding our attempt to convince the insurance company 
to honor its coverage. 


19. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did 
not involve litigation. Describe the nature of your participation in this question, please 
omit any information protected by the attorney-client privilege (unless the privilege has 
been waived). 

1 . While Parma Law Director I worked closely with North Coast Homes, a non-profit agency, 
who successfully built group homes in Parma. North Coast houses a “family-unit” of eight 
non-related individuals who are mildly retarded. The group homes provide a comfortable 
environment for disabled adults to learn to be productive citizens. My legal opinion gave 
an expanded interpretation of “family-unit” to include non-related individuals, consistent 
with progressive development of the law in this area. 
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2. In conjunction with the city’s efforts under the remedial order in United States v. Parma, 66 ! 

F. 2d 562 (1981), I worked hard to insure that Chevybrook Estates (low income housing 
project) would be completed and the tenants moved in before Christmas of 1988, It was a 
rewarding experience to shelter the disadvantaged under the authority of the Parma Housing 
Agency. I received an extensive number of telephone calls from the disadvantaged thanking 
me for my efforts. 


3.. City of Parma v. McKelvey 

Ct. Of App. Case No. 53702 (8th Dist. Cuy. County 1986) 

Cert, denied by Ohio Supreme Court Dec. 14, 1988 (No. 88-1293) 

Noreen Gulas was a coach of a girl’s softball team. The defendant’s daughter played on the 
opposing side. The game played at the end of the 1986 season would decide the 
championship. 

Throughout the game defendant harassed Mrs. Gulas and afterward struck her in the face 
with a folding chair, breaking her nose. 

I tried the case before a jury, obtaining a guilty verdict, which was upheld in the Eighth 
District Court of Appeal. The Supreme Court of Ohio denied review, allowing the verdict 
to stand. 

The significance of this case lies in the message sent to the community-The City of Parma 
will not tolerate acts of violence at children’s athletic events. Hopefully, this well-publicized 
case (two Plain Deal er articles), discouraged others from attempting similar actions. 

4. In Re: Timothy Rinas v. Ohio Civil Rights Commission, 

Charge Number B4102391 (24926) 1 1 1891 (1992) 

The above complaint filed against the City of Parma alleging violations of Ohio Law- 
concerning discrimination of individuals with handicaps or disabilities. The complaint was 
filed in January 1 992, which was prior to the effective date of the comprehensive American 
with Disabilities Act (ADA). 

The complainant had applied for employment with the Parma City School District in the 
capacity of a maintenance worker. While he successfully completed the written exam, he 
was unable to pass a hand-strength test known as the dynamometer due to the fact that he 
suffered from a form of muscular dystrophy. 
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Despite the ADA not yet being in effect, the Parma Law Department worked out an 
agreement with the Ohio Civil Rights Commission whereby the provisions of the hand- 
strength test were waived as to this individual. 

In addition, the job application and the hiring practices in Parma were revised and updated 
to take into consideration the “reasonable accommodation” provisions of the ADA. 

This case was significant due to the handicap and/or disability of the complainant. My 
approach was to accommodate Mr. Rinas to allow him to obtain employment. 

I directed and participated in the proceedings before the Commission and the settlement, and 
participated in revising Parma’s application and hiring policies. 


5, I was Legal Counsel for the Parma Charter Commission. I directed the Commission in its 
deliberations in forming a “Constitution” for the City of Parma. 

6. As Co-Administrator for the Judicial Corrections Board and Chair of the Veteran’s Service 
Committee, I am pursuing ways to respectively handle our adult criminal population short 
of prison and provide the best means of serving our worthy veterans in Cuyahoga County. 
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IL FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 
CHRISTOPHER ALLAN BOYKO 


1. List sources, amounts and dates of all anticipated receipts from deferred income 
arrangements, stock, options, uncompleted contracts and other future benefits which 
you expect to derive from previous business relationships, professional services, firm 
memberships, former employers, clients, or customers. Please describe the 
arrangements you have made to be compensated in the future for any financial or 
business interest. 

The only deferred income I have from a former employer is a 401(K) plan rolled over from 
my short time at Copy America, Inc, (now IKON Copy Services) from 1994-1995. 

Putnam Investments 

Amount: $2,100.00 (approximate) 

OPERS: I have almost twenty-five years in the Ohio Public Employees Retirement 
System, which would give me a retirement benefit of about 66% of the average of my 
three highest gross income years for life. 

I have no other anticipated receipts from any sources from any previous business 
relationships, professional services, from memberships, former employers, clients, or 
customers. No arrangements for any financial/business interest 

2. Explain how you will resolve any potential conflict of interest, including the procedure 
you will follow in determining these areas of concern. Identify the categories of 
litigation and financial arrangements that are likely to present potential confiicts-of- 
interest during your initial service in the position to which you have been nominated. 

The key to resolving potential conflicts of interest is full disclosure to all parties and then 
deciding on a course of action, which avoids actual or the appearance of impropriety. 

Conflict with persons : If someone appears before me, whom I have a close relationship with 
(either as counsel or party), 1 will either immediately recuse myself if I believe the 
appearance of impropriety may not be alleviated or I will disclose the relationship to 
opposing counsel, direct them to discuss this with their clients and tel! them I would be 
willing to recuse myself if they had any concerns and if not, assure them I will be fair and 
impartial as I am in every case. 1 will have the attorney and client acknowledge their 
agreement in writing and move on. 
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Conflict with financial : This will probably not occur due to my very limited investments 
which are mainly PERS retirement. State of Ohio Deferred Income, Putnam Investments 
401(K), and Charles Schwab IRA. I do not own any individual stocks nor do I have any 
financial interest in any company other than what the above companies invest in on behalf 
of thousands of similar clients. If there were a financial conflict of interest, the procedure 
would be basically the same as with persons. 

In all areas I will follow the guidelines of the Code of Federal Conduct (28 USC 455). 

3. Do you have any plans, commitments, or agreements to pursue outside employment, 
with or without compensation, dunng your service with the court? If so, explain. 

No plans to pursue an outside employment. 

4. List sources and amounts of all income received during the calendar year preceding 
your nomination and for the current calendar year, including all salaries, fees, 
dividends, interest, gifts, rents, royalties, paten ts, honoraria, and other items exceeding 
$500 or more (if you prefer to do so, copies of the financial disclosure report, required 
by the Ethics in Government Act of 1978, may be substituted here). 

See attached Financial Disclosure Report. 

5. Please complete the attached financial net worth statement in detail (Add schedules as 
called for.). 

See attached Financial Net Worth Statement. 

6. Have you ever held a position or played a role in a political campaign? If so, please 
identify the particulars of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

Other than my own, No. 
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u f / <:b/ ID. < 10 rnA 


UUT 1>U BUMHUn 


rt.cn.> L. I 


AO -10 

Uty. 1/2002 


FINANCIAL DISCLOSURE REPORT 

Calendar Year 2003 


Report Rn^ulred by the EfhiM 
in Government ActoT 1978 
(SU.S.C. *pp.§§ 301-111) 


1 , Person Bcporiing (Last name, First name. Middle initial) 

Boylco, Christopher a 

2. Court or Organixation 

DistnetCaun- Nonhem Ohio 

3. Dutu ofRcptm 

7/22/2004 

4. Title (Article III Judges indicate active or senior saius; 
magistrate judges indkawfull- or part-lime) 

U.S. Discn'cc Judge - Nominee 

S. ReportType (check appropriate type) 

@ NowMiion. Date 

O ImiUI C) 4 iiuiliJ Q niul 

6. Reporting Period 

1/1/2003 

7/1/2D04 

7. Chambeis or Office Address 

1200 Chitario Street 

Cleveland. Ohio 44113 

8. On the bests of Che information conuiincd in this Repon and any 
modifications pertaining ihertw. it is, in my opinion, incompliance 
with ippUctblf laws and regulotions. 

Reviowine Oflker *v 

; IMPORTANT NOTES: The ins trueiions accompanying this form muse be followed. Congjlcteall parts, checking the NONE box for ach part 

where you have no reportable information Sign on Ian page h-! 


I. POSITIONS. {llcportins inijiviaual only, set pp. 9-13 ofTlSing institicrions) 
5? NONE - (No reporubic positions.) 


posmoN 


N’AMF O.r ORGflN17.ATlQNmNTlTV 


31. AGREEMENTS. ^Reporting initividualonty.scepp t*- 10 of filing intlfuction.t) 

NONE - (Nrt r«^orttb!B#sr(,vn>«nfs,) 


OATF. 

1983 


Ohio Public Employees Recirement System; pension upon Ktia'munt at earliest dale of eligibility of November I . 
2009, 


lU. NON-INVESTMENT INCOME. (Rqioitmg mdivitJual enJ spouse, scepp. !7-24urniing ir.struciions) 

• ^ NONE • (No rcporeiWc nni'i-in'esimeiil ineiime ) 

H ATE .^o g R CE AND TYPE 

1. 2(K)4 Shervvin Williams 

2 2003 Sherwin WiliiMW 

3. 2002 


(yourt. not spoust^j 


Sherwin Williams 
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IJU we./ w 1 

FINANCIAL DISCLOSURE REPORT 

Nunc of person R^Knting 

Boyko, diriscopher A 

Dale of Repon 

7/22/7004 

at 

NON-INVESTMENT INCOME. (ReporUncmdivfihialafldspoiaciieepp. l7-14of filing insinjctions) 


n 

NONE - (Ko rtpOrUblc n 

DATF 

un-inveslrocni income-) 

SOURCE AND TYPE PROS? 

INCOMP 

ml jpmisc'ti 

4. 

2Q04 

Cuyahoga County 

Wages 

54.866 

5. 

2004 

Stoic of Ohio, iudiciaiy/Supnm: Com • Wages 

S40,020 

6. 

2003 

Cuyahoga County 

Wages 

SI 4.598 

7. 

2003 

Stale of Ohio, iudimry^uprenic Court * Wage* 

593,600 

8. 

2002 

Cuyahoga Cooniy 

Wages 

514,505 

9, 

2002 

Slate of Ohio, Judiciary/Supreme Court - Wages 

S92.200 




FINANCIAL DISCLOSURE REPORT 

Name of Penem Reporting 

Date of Report 


Boylto, Chrisio^WA 

imnoQA 


iV. REIMBUKSEMENTS - transponation, lodgins, enterttinmciw. 

(Includes those to spouse and dependent children. See pp. 23-27 prinstrwtians,) 
n NONE ■ (No such reportable reimbufKfTienls.) 


S QURce ni^snuPTiON 

1. EXEMPT 


V. GlinrS. (Includes those 10 spoubc and dependent children. Seepp. 28-31 ofiftstTVciiuns.) 
Q NONE - (No such reportable gifts.) 

SOURCt; n E ?i£;R )fr ,IQN’ 

1 EXEMPT 


LIABILITIES. (IncUiilc* those of Spouse and dcpcmJcit children. See pp. 32-.14 of lOalruciinns.} 
NONE • (No reportable liabilities.) 


CREmroit 


DI-SCRIPTtON 
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FINANCIAL DISCLOSURE REPORT 
(^age 1 of 2 


Nanw of Person Keponing 

DiiiB of Ittport 

Boyko, Christopher A 

7/22/2005 


/n. INVESTMENTS and TRUSTS -i*>coirc.«tu»,ii»n$«uinii*<^iiicsii»icortiK »t»u« Bfid (lepoklcni eliilclrcn Setpp 34-57 of filing iiwiructioni.) 


A. 

Decf^iion of AsKU 
<iiitludiiis trust Uisu) 

s. 

tnuOTiK diving 
itnofliiig period 

C. 

Ccosa value »l end of 
fepoitaig period 

D. 

Trsniaeiiom during repooing period 






It IlcHeiBm 

Pi Iromdisdosiifc I 

Piiec “(X)" sficr Mch asset eiernpl 
from prior distJosure 

Code! 

<A-n) 

Type (e-i. 
div. reU.or 
me.) 

Vaha 

Code} 

(t-T) 

Vahie 

M«W 

Code? 

(Q-W) 

r>iw {e.g. 
buy, sell. 

•edemplioiij 

m 

Date: ' 
MoniJi- 
Oay 

(5) 

Value 

Code} 

f;-P) 

(•o 

Code 

1 lA- 

t5) 

IJentiiy ol 

btt)vi'ielWr 

Ilfprioir 

nanuclinnj 

] NONE ^No rtfiAruibitf incotir, tsscoi, or Bvnssctiijiu) 










Rental Propeny#!, Cape Coral. FL 

A 

Rent 



EXEMPT 





College Advantage SaWngs Plan. Gu»r»nie<! 

Savings Fund 


Iniemc 

f 

T 

EXEMPT 



^ 


College Advuniagc Ssvingj Plan, Ciuaranteed 

Savings Fund 

A 

iniereet 

1 

T 

EXEMPT 





Sherwin Williams Federal Credit Union 

A 

Interest 

} 

T 




■ 


SO Bank 


1^ 

) 

T 




B 

1 

■ 


Parkview Federal Sa'ings * Loan 

A 




; 

T 

EXEMPT 

B 

■ 

■ 


IRA #l ClliirWi Schwab 

H 

Interest 

m 


EXEMPT 

B 

■ 

i 


• Schwab Money Market Fund 

■ 


■ 




■ 

■ 


- '/engtiord GNMA Fund 


IBI 

■ 







, [RA « Charles Schwjb 

A 

BH 

■ 

T 

EXEMPT 


■ 

■ 


- Schwab Money Market Fund 




B 



■ 

■ 


■ Vanguard GNMA Fund 




B 



■ 

■ 


Shertvin Williams Employee Stock Purchase and 
Savings PUn 

0 


B 

T 



1 



• Sherwin Wiliiaina Common Sioek 







■ 



• t'ldciiiy Instf Sh • Ini Oovi Fund 










Shcrwjn Williams Salaried tmployces Revised 
Pension Inv Plan 

A 

Div £ Int 

i 

T 

EXEMPT 





- Fidelity Matr"an Pund 










- PIMCO Low Dur Admin Fund 








1 



ir;nnie/Gaiii 0»l«S A 

(Sei: Columns D! nnil P-1) p 

(Si;.' Columns Cl and nil N 

!■? 

Value MjlliodCodft 0 

(S« C'tiliimn Cr) V 


-Si.OOO or less 
■- S50,00I-5 hW,IHW 
-Sla.ODUui less 
".5:W.««'-S500,l)00 
- $25,a00,00j.S5O.000,W)(l 
' Apfiroiaal 


D - SI.OOI-S2.5CO 

c - sipo.ooi-si.ot>o.om 

K. -SU.00i-550.WD 
i) I 55TO.OCii-J(,MO.OOO 

K. — Cm (Real Eauie lAUy) 
V - 


C -S2.S0l.55.O0O 
HI -Sl/JOO.OOl^S.WO.WXl 
L •• SjO.OOi-SlW.WO 
PI -SUOOO.OOl-SS.ftOO.DOn 
JM -SMumlhsoSJO.aoO.PDo 
S - AiSv-nimenl 
W -estimated 


n - sj.tiot-sis.s'OO 
H2 - Mure limn S5.00fi.L'!l0 
M - SilX'.OOl.SISO.ono 
P2 -S.VWi.WiI -525,0110.000 

1 ■ C'nsK'Mitflul 
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FINANCIAL DISCLOSURE REPORT 
Page 2 of 2 Do>ko, 


Vn. INVESTMENTS and TRUSTS --c 



hKimic-ZOarn Codci 

A -SI,CX)0otte,> 

0 

= 51^1-0.500 

C =S2.50I-Sj,0(» 

D 

-I5.00i-S15.000 

IS« Co!iinv)k BI wj D-i) 

F -jdo.oni-stofl.noo 

G 

- SlDU.OOI-SI.OOD^XX) 

HI - Sl,0«>,{wt-55.«Ja.«iO 

H2 

- More ilian SS.Dpn.OW 

Value Ciwittt: 

i ’515^0 Of 

K 

-515.001-550,000 

L -SSO.QOI-SIOO.OOO 

M 

- stoo,ont-s25a.ooi) 

(Scv-Ciiliirnm C! and D3) 

N -KJO.OCKVSSOO.ItOO 

r? - szd,0fl0,oot-s5cj.oou.t)w 

0 

-5JOO.D01-SI,WW.OeH) 

PI - Sl.OW.OOl-SJ.OOO.OOO 

PJ -SMoretlMiiSSO.lXlfl.PIHl 

n 

- S5.0O(i,ooi.535,0'.io.t>r)o 

VstiK Method Codo 

0 ■ Appcaial 

K 

' Coal (Real Eeiwe Oatv) 

S - A.iiic»TOirt 

T 

''Cash.'Maikfi 

(Sm C'oluiiin C7j 

IJ - Ucok VaJiic 

V 

OtlKe 

W - letticuoied 
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FINANCIAL DISCLOSURE REPORT 

N aim of Ptfson Reporting 

Boyfco, Ciiriste^tcT A 

Dale of Report 

7/22/2004 

vm. ADDITIONAL INFORMATION OR EXPLANATIONS 

NONE 


financial DISCLOSURE REPORT 

Name of Person Reporting 

Date oi'Rc^vui 


Boyko, Christopher A 

7/22/2004 


IX. CERTOICAHON. 


I certify all information given above (including infonnation pertaining to my spouse and minor or depetidem children, if 
any) is accurate, true, and complete to die best of my knowledge and belief, and that any mformation not reported was widiheld 
because it met applicable statutory provisions permitting non-disclosure. 

I fiirtbcr certify that earned income from outside err^loymeni and honoraria and the acceptance of gifts which have been 
reported are in compliance with the provisions'of 5 U.S.C. § 501 ei. scq., 5 U.S.C. § 7353, and Judicial Conference regulations. 


Sigoature, 




p,,, OUtY >7, >004 


NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FAL5TnES OR FAILS TO FILE THIS REPORT MAY 
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104) 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement 
which itemizes in detail all assets {including bank accounts, real 
estate, securities, trusts, investments, and other financial 
holdings) all liabilities (including debts, mortgages, loans, and 
other financial obligations) of yourself, your spouse, and other 
immediate members of your household. 


1 ASSETS 

LIA.BILITIES 1 

Cash OP. hand and in bank.s 

18 

000 

no. 

see below 

Notes payable to banka-secured 




U.S. Government securities-add 
schedule 




Notes payable to banks-unsecured 




Listed securi t ies- edd schedule 






Notes payable to relatives 




Unlisted securities- -add schedule 






Notes payable to others 




Accounts and notes receivable: 



— 

Accounts and bills du^redit cards 

1. 

inn 

nn 

Due from relatives and friends 





Unpaid income tax 




Due from cther£<carnpaign loan) 

11 

000 

00 

Other unpaid income and interest 





Doubt ful 

75 

000 

00 

Real estate mortgages payable-add 

schedule (personal' residence) * 

155 

)00 

DO 

Real estate owned-add schedule 


ma 

-QQ_ 

Chattel mortgages and other liens 
payable 

4’ 



Real estate mortgages receivable 





Other debts- itemize : 




Autos and other personal property 

50 

000 

00 





Cash vaiue-Iife insurance 










Other- assets itemize; 








OPERS 

275 

000 

00 





IRA’S 

38 

000 

00 





DEFERRED COMP 

20 

000 

00 

Total liabilities 

19R 

inn 

nn 

401K 

-EEUSTON/STOPK PT.AN 

2 

28 

200 

000 

00 

00 

Net Worth 

658 

;nn 

nn 

Total Assets 

857 

200 

00 

Total liabilities and net v.orth 

R57 

7nn 

00 

CONTINGENT LIABILITIES 




GEMER.AL IIJFOPJ-lATIOtJ 




As endorser, comaker or guarantor 




Are any assets pledged’ (Add 
schedule) 




On leases or contracts 


— 


Are you defendant in any suits or 
legal actions? NO 




Legal ClaifiUT 







Have you ever taken bankruptcy’’ j^q 




Provi.sion for Federal Income Tax 








OtVier special debt 

— 

— 

— 






Mortgage holder is Cleveland Selfreliance Credit Union 
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m GENERAL (PUBLIC) 
CHRISTOPHER ALLAN BOYKO 


1. An ethical consideration under Canon 2 of the American Bar Association’s Code of 
Professional Responsibility calls for “every lawyer, regardless of professional 
prominence or professional workload^ to find some time to participate in serving the 
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing 
specific instances and the amount of time devoted to each. 

I have been unable to provide legal services for the past five years because of my judicial 
position. I have in the past done the following: 

I provided legal assistance to veterans (hospitalized and non-hospitalized) by 
drafting legal documents, and giving legal advice, etc. I participated in 
Parma Bar Association’s Law Day at Parmatown Mai and gave free legal 
advice over several years to community members. 

For many years 1 participated as a guardian ad litem in Juvenile 
Court, representing legal interests of minors when parents were 
charged with abuse, neglect or dependency. I also discounted fees. 

Several years ago I helped pass out Christmas baskets to needy 
veterans at South Park Giant Eagle. The United States Veteran’s 
Relief Organization was the sponsor, and I continued to work with 
Veterans as Chairman of the Court’s Veteran’s Service Committee.. 


2. The American Bar Association’s Commentary to its Code of Judicial Conduct states 
that it is inappropriate for a judge to hold membership in any organization that 
invidiously discriminates on the basis of race, sex, or religion. Do you currently belong, 
or have you belonged, to any organization which discriminates - through either formal 
membership requirements or the practical implementation of membership policies? 
If so, list, with dates of membership. What have you done to try to change these 
policies? 

No. 


Christopher Allan Boyko 
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3. Is there a selection commission in your jurisdiction to recommend candidates for 
nomination to the federal courts? If so, did it recommend your nomination? Please 
describe from beginning to end (including the circumstances which led to your 
nomination and interviews in which you participated). 

Senators DeWine and Voinovich have a Screening Committee to make 
recommendations to them for their final decision on whom to recommend to the President. 
1 was one of several finalists recommended to the Senators. 

The Republican Party of Cuyahoga County also put together a screening committee 
on their own, and again, 1 was one of several finalists recommended to the Senators. 

The application form for the Senators was long and detailed, similar in many aspects 
to this one. 

The Senator’s Selection Committee was a diverse group of professionals from law 
firms, government and academia, who focused their questions on qualifications. The 
Selection Committee in many ways mirrored the concerns of Senators DeWine and 
Voinovich concerning professional qualifications, respect in the legal community and 
whether the applicant exhibits proper judicial temperament. 

I interviewed with White House Counsel approximately one week after the Senators 
sent their letter of recommendation to the President. Two members of White House Counsel 
and one attorney from the Department of Justice spoke to me for an hour about 
qualifications, judicial philosophy and areas of potential conflict. They were professional, 
personable and respectful. 

On July 22, 2004, the President submitted my name to the Senate. 

4. Has anyone involved in the process of selecting you as a judicial nominee discussed with 
you any specific case, legal issue or question in a manner that could reasonably be 
interpreted as asking how you would rule on such case, issue, or question? If so, please 
explain fully. 

No one on the Senator’s Selection Committee or White House discussed a specific 
case, legal issue or question in a manner that could reasonably be interpreted as asking how 
I would rule on such case, issue or question. 


5. Please discuss your views on the following criticism involving “judicial activism”. 

The role of the Federal judiciary within the Federal government, and within society 
generally, has become the subject of increasing controversy in recent years. It has 
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become the target of both popular and academic criticism that alleges that the judicial 
branch has usurped many of the prerogatives of other branches and levels of 
government. 

Some of the characteristics of this “Judicial activism” have been said to include: 

(a) A tendency by the judiciary toward problem-solution rather than grievance- 
resolution; 

(b) A tendency by the judiciary to employ the individual plaintiff as a vehicle for 
the imposition of far-reaching ordm extending to broad classes of individuals; 

(c) A tendency by the judiciary to impose broad, affirmative duties upon 
governments and society; 

(d) A tendency by the judiciary toward loosening jurisdictional requirements 
such as standing and ripeness; and 

(e) A tendency by the judiciary to impose itself upon other institutions in the 
manner of an administrator with continuing oversight responsibilities. 

A judge should hold a strong belief in the separation of powers among the 
executive, legislative and judicial branches. The structure of the executive to administer and 
the legislative to investigate, review, contemplate, propose and enact laws gives meaning to 
the “people’s voices” in government. . 

Courts are activated via “grievances” filed before them. Not every problem contained 
in litigation has a solution - nor should it. Courts resolve disputes consistent with 
jurisdictional, statutorial and evidentiary boundaries. Formal judicial proceedings are not 
alternative dispute resolution forms such as arbitration and mediation. Judicial “rules” have 
a purpose- structural guidelines to fairly, and impartially, resolve legal disputes, not simply 
“problems”. Structure exists for predictability and fairness so that everyone who seeks relief 
or defends against a complaint knows the rules of the game. If a court rules in a way which 
limits the consequences to the parties before the court (or at least a predictably affected 
audience), then the legislative and executive have an opportunity to focus on a more defined 
issue or problem and decide what, if anything, they should do as representatives. 

Every court should be mindful of its role in government. 


Christopher Allan Boyko 
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Senator DeWine. Judge, thank you very much. Ms. Howell. 

STATEMENT OF BERYL ALAINE HOWELL, NOMINEE TO BE A 
MEMBER OF THE UNITED STATES SENTENCING COMMISSION 

Ms. Howell. Good afternoon, Chairman DeWine and Senator 
Leahy. It is a pleasure to he here, although it is a new experience 
for me to be sitting on this side of the table rather than behind you 
members up on the podium, and a little bit of a frightening experi- 
ence, one that is a little bit surprising to me. 

And I just want to reiterate what Judge Boyko said, which is I 
am very grateful to the President for considering me and giving me 
this nomination and also very grateful to Senator Leahy, in par- 
ticular, and Chairman Hatch and the other members for their as- 
sistance and support during this process. 

I really look forward to the opportunity to work with the distin- 
guished members of the Sentencing Commission and the excellent 
staff there, with whom I had many dealings when I was on the Ju- 
diciary Committee staff, and I know that they are just great. And 
I do not have a written statement, but I will be happy to answer 
any questions you may have. 

[The biographical information of Ms. Howell follows:] 
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I. BIOGRAPHICAL INFORMATION (PUBLIC) 

1 . Full name (include any former names used.) 

Beryl Alaine Howell 

2. Address: List current place of residence and office address{es). 

Residence; Washington, D.C. 

Office: 1150 Connecticut Ave., NW, Suite 200, Washington, D.C. 20036 

3. Date and place of birth. 

December 3, 1956 at Ft. Banning, Georgia 

4. Marital Status (include maiden name of wife, or husband's name). List spouse's 
occupation, employer’s name and business address(es). 

I am married to Michael Rosenfeld, who is employed by National Geographic 
Television, 1145 Street, N.W., Washington, D.C. 20036-4688 

5. Education : List each college and law school you have attended, including dates of 
attendance, degrees received, and dales degrees were granted. 

1974-1978 Bryn Mawr College, B.A. in 1978 

1980-1983 Columbia University School of Law, J.D. in 1983 

6. Employment Record : List (by year) all business or professional corporations, 
companies, firms, or other enterprises, partnerships, institutions and organizations, 
nonprofit or otherwise, including firms, with which you were connected as an officer, 
director, partner, proprietor, or employee since graduation from college. 

7/78-7/80 Legal Assistant, Shanley & Fisher, Newark, N.J. 

6/81-8/81 Summer Associate, Shanley& Fisher, Newark, N.J. 

6/82-8/82 Summer Assistant, U.S. Attorney’s Office, S.D.N.Y. 

2/83- 4/83 Student Assistant, U.S. Attorney’s Office, S.D.N.Y. 

5/83-6/83 Summer Associate, Schulte Roth & Zabel, New York, N.Y. 

8/83-9/84 Law Clerk, Hon. Dickinson R. Debevoise, D.N.J., Newark, N.J. 
1/85-8/87 Associate Counsel, Schulte Roth & Zabel, New York, N.Y. 

9/87-6/93 Assistant U.S. Attorney & Deputy Chief of Narcotics Section, U.S. 

Attorney’s Office, E.D.N.Y., Brooklyn, NY 
7/93-2/03 Sr. Counsel and General Counsel, U.S. Senate Committee on the 
Judiciary, Washington, D.C. 20510 

2/03-presentManaging Director & General Counsel of D.C. Office of Stroz 
Friedberg, LLC, Washington, D.C. 20036 

7 Military Service : Have you had any military service? No. If so, give particulars, 

including the dates, branch of service, rank or rale, serial number and type of discharge 
received. N/A 
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8. Honors and Awards : List any scholarships, fellowships, honorary degrees, and 
honorary society memberships that you believe would be of interest to the Committee. 

1976-78 President and Member, Honor Board, Bryn Mawr College 

1981- 82 Harlan Fiske Stone Scholar, Columbia University School of Law 

1982- 83 International Fellows Program, Columbia University School of Law 

July 1990 DEA Certificate for Outstanding Contributions in the field of Drug 

Law Enforcement 

1990 U.S. Attorney's Special Achievement Award for Sustained Superior 
Performance 

April, 1991 Attorney General's Director's Award for Superior Performance 

1991 U.S. Attorney's Special Achievement Award for Sustained Superior 
Performance 

Oct 1992 Award from FBI for public corruption case; Award from NYC 
Department of Investigation for public corruption case 
Dec 1992 Award from DEA, Asian Heroin Task Force for prosecution of Flying 
Dragons Leader 

Feb 1993 DEA Certificate for Outstanding Contributions in the field of Drug 
Law Enforcement 

Mar 2001 Induction into the Freedom of Information Act Hall of Fame 
Sept 2004 First Amendment Award, Society of Professional Journalists 

9. Bar Associations : List all bar associations, legal or judicial-related committees or 
conferences of which you are or have been a member and give the titles and dates of 
any offices which you have held in such groups. 

American Bar Association 

10. Olher Memberships : List all organizations to which you belong that are active in 
lobbying before public bodies. Please list all other organizations to which you belong. 

I have been an active member and on the executive committee of the Parent- 
Teacher Association of my children’s public elementary school, the Francis Scott 
Key Elementary School, Washington, D.C. I am also a member of the American 
Bar Association, and I am registered as a lobbyist for the Recording Industry 
Association of America and Universal Music to consult on anti-piracy legislation 
and efforts. 

1 1 . Court Admission : List all courts in which you have been admitted to practice, with dates 
of admission and lapses if any such memberships lapsed. Please explain the reason 
for any lapse of membership. Give the same information for administrative bodies 
which require special admission to practice. 

Admitted to New York Bar since 6/18/1984; 

Admitted to U.S. Supreme Court Bar since 1/6/1997; 

Admitted to DC Bar since 4/4/1997. 
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12. Published Writings : List the titles, publishers, and dates of books, articles, reports, or 
other published material you have written or edited. Please supply one copy of all 
published material not readily available to the Committee. Also, please supply a copy 
of all speeches by you on issues involving constitutional law or legal policy. If there 
were press reports about the speech, and they are readily available to you, please 
supply them. 

PUBLICATIONS (attached): 

• B.A. Howell, “Ambiguities in US law for investigators,” Digital Investigation, 
Volume 1, Issue 2, pp.106-111 (2004). 

• B.A. Howell and E.M. Friedberg, “21®‘ Century Forensics: Searching for the 
‘Smoking Gun’ in Computer Hard Drives,” The Prosecutor, pp.18-27, 
November/December 2003. 

• B.A. Howell, “Information Overload,” Legal Times, June 2, 2003, vol. XXV, 
No. 22. 

• B.A. Howell and S.J. Moritz, “Mail Fraud, Wire Fraud and Securities Fraud 
as Predicate Acts in Civil RICO Actions,” Civil RICO, Practicing Law 
Institute, Course Handbook Series, Number 139, 1985. 

• B.A. Howell and S.J. Moritz, “Mail Fraud, Wire Fraud and Securities Fraud 
as Predicate Acts in Civil RICO Actions,” Civil RICO, Practicing Law 
Institute, Course Handbook Series, Number 141, 1986. 

SPEECHES: I have attached a list of speeches I have given, including the dates, 
topics and groups before whom I spoke. I always speak extemporaneously and do not 
have transcripts of my remarks. 

13. Health : What is the present state of your health? List the date of your last physical 
examination. 

My health is excellent and my last physical examination was in December, 2003. 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether such 
position was elected or appointed, and a description of the jurisdiction of each such 
court. None. 

15. Citations : If you are or have been a judge, provide: (1) citations for the ten most 
significant opinions you have written; (2) a short summary of and citations for all 
appellate opinions where your decisions were reversed or where your judgment was 
affirmed with significant criticism of your substantive or procedural rulings; and (3) 


3 



322 


citations for significant opinions on federal or state constitutional issues, together with 
the citation to appellate court rulings on such opinions. If any of the opinions listed 
were not officially reported, please provide copies of the opinions. Not Applicable. 

16. Public Office : State (chronologically) any public offices you have held, other than 

judicial offices, including the terms of service and whether such positions were elected 
or appointed. State (chronologically) any unsuccessful candidacies for elective public 
office. 

None. 


Legal Career: 


a. Describe chronologically your law practice and experience after 
graduation from law school including: 

1 , whether you served as clerk to a judge, and if so, the name 
of the judge, the court, and the dates of the period you were 
a clerk; 

Yes, I served as a law clerk for one year to Judge Dickinson R. 
Debevoise of the U.S. District Court, District of New 
Jersey from August, 1983 to September, 1984. 


2. whether you practiced alone, and if so, the addresses and 
dates; 

NONE. 


3. the dates, names and addresses of law firms or offices, 
companies or governmental agencies with which you have 
been connected, and the nature of your connection with 
each; 

Yes, I have worked for the law firms and governmental 
agencies listed below in various capacities, as 
indicated. 

7/78-7/80 Legal Assistant, Shanley & Fisher, 550 Broad Street, Newark, NJ 
6/81-8/81 Summer Associate, Shanley & Fisher, 550 Broad Street, Newark, NJ 

6/82-8/82 Summer Assistant, U.S, Attorney's Office, S.D.N.Y., One St. Andrew’s 

Plaza, NY, NY 

2/83- 4/83 Student Assistant, U.S, Attorney’s Office, S.D.N.Y., One St. Andrew’s 
Plaza. NY, NY 

5/83-6/83 Summer Associate, Schulte Roth & Zabel, 900 Third Ave., NY, NY 
8/83-9/84 Law Clerk, Hon. Dickinson R. Debevoise, D.N.J., U.S. Courthouse & 
Post Office, Newark, NJ 

1/85-8/87 Associate Counsel, Schulte Roth & Zabel, 900 Third Ave., NY, NY 

9/87-6/93 Assistant U.S. Attorney & Deputy Chief of Narcotics Section, U.S. 

Attorney’s Office, E.D.N.Y., 225 Cadman Plaza East, Brooklyn, NY 
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7/93-2/03 Sr. Counsel and General Counsel, U.S. Senate Committee on the 
Judiciary, Washington, D.C. 20510. 

2/03-presentManaging Director & General Counsel of D.C. Office of Stroz 

Friedberg, LLC, 1150 Connecticut Ave., NW, Washington, D.C. 20036. 


b. 1 . What has been the general character of your law practice, dividing 

it into periods with dates if its character has changed over the 
years? 

Most of my legal career has been in public service, working as 
a law clerk to a Federal Judge, as a Federal prosecutor and as 
staff on the Senate Judiciary Committee, which altogether 
cover a period of about seventeen years. For a period early in 
my career, from 1984 to 1987, 1 worked as an associate 
counsel at the law firm of Schulte, Roth & Zabel, and I 
currently work as the Managing Director and General Counsel 
of the Washington, D.C. Office of Stroz Friedberg, LLC, a 
digital forensics consulting and technical services firm. 

2, Describe your typical former clients, and mention the areas, if any, 
in which you have specialized. 

While working in the government, as a law clerk to a Federal 
District Court Judge, I provided legal analysis and 
recommendations primarily on pending civil matters before 
the judge for whom I was clerking; as an Assistant U.S. 
Attorney, I represented the Federal government in criminal 
prosecutions: as counsel on the Senate Judiciary Committee 
staff, I provided legal analysis on proposed and pending 
legislation and issues to Senator Patrick Leahy. When I was in 
private practice, as an associate counsel at Schulte Roth & 
Zabel, I worked on civil matters for the firm’s clients, which 
were generally corporations. In my current firm, Stroz 
Friedberg, LLC, I provide professional consulting services in 
civil and criminal investigatory and litigation matters to both 
publicly and privately held corporations, U.S. Attorney’s 
Offices, law firms and trade associations. 

c. 1. Did you appear in court frequently, occasionally, or not at all? If the 

frequency of your appearances in court varied, describe each such 
variance, giving dates. 

When I was an Assistant U.S. Attorney, I appeared frequently 
in Federal District Court and the Court of Appeals for the 
Second Circuit. When I was in private practice at Schulte Roth 
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& Zabel, I appeared in Federal District Court in the Southern 
District of New York occasionally to argue discovery motions. 

2. What percentage of these appearances was in: 

(a) federal courts; 

(b) state courts of record; 

(c) other courts. 

When I was an Assistant U.S. Attorney and in private practice 
at Schulte Roth & Zabel, 100 percent of my appearances were 
in Federal Courts. 

3. What percentage of your litigation was: 

(a) civil; About 5 percent. 

(b) criminal. About 95 percent. 

4. State the number of cases in courts of record you tried to verdict or 
judgment (rather than settled), indicating whether you were sole 
counsel, chief counsel, or associate counsel. 

As an Assistant U.S. Attorney, I was the lead prosecutor on 
over one hundred criminal cases, many of which involved 
multiple defendants and all of which were resolved by verdict 
or guilty plea. 

5. What percentage of these trials was: 

(a) jury; 

(b) non-jury. 

I tried approximately ten criminal cases to a verdict before a 
jury. 
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18. Litigation : Describe the ten most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and 
date if unreported. Give a capsule summary of the substance of each case. Identify 
the party or parties whom you represented; describe in detail the nature of your 
participation in the litigation and the final disposition of the case. Also state as to each 
case: 

(a) the date of representation; 

(b) the name of the court and the name of the judge or judges before whom 
the case was litigated; and 

(c) the individual name, addresses, and telephone numbers of co-counsel 
and of principal counsel for each of the other parties. 

NOTE; Many of these cases were litigated over a decade ago in New York, 
and I have therefore provided the names of the defense counsel 
involved to the best of my recollection and current contact 
information to the extent I was able to locate it. 

1 Brennan v. United States , 867 F.2d 111 f2d Cir. 1989). 

a) 1987- 1989 

b) Judge Leonard Weinstein, Eastern District of New York; Court of 
Appeals for the Second Circuit 

c) Co-Counsel: Hon. John Gleeson, U.S.D.J., E.D.N.Y., 225 Cadman Plaza 

East, Brooklyn, New York 11201,(718) 260-2450 

d) Defense Counsel : 

Arnold E. Wallach, New York, N. Y. - no listing found 

Summary : I successfully handled the response to a petition, filed pursuant 
to 28 U.S.C. 2255, by a corrupt former Justice of the New York Supreme 
Court to set aside his convictions for racketeering, Travel Act violations 
and extortion. The defendant had been convicted of agreeing to “fix" 
cases in exchange for bribes. Following the Supreme Court decision in 
McNally v. U.S. . 107 S.Ct. 2875 (1987), which rejected an “intangible rights” 
theory for wire and mail fraud convictions, Brennan’s wire fraud 
convictions were vacated. He then sought vacatur of his remaining 
convictions. The Second Circuit denied his motion to set aside his 
remaining convictions, 

2 United States v. Beniamin Clemente, et al. , 22 F.3d 477 (2d Cir. 19941. 

a) 1989-1993 

b) Judge I, Leo Glasser, Eastern District of New York 

c) Co-Counsel: AUSA David James, U.S. Attorney’s Office, E.D.N.Y., 147 
Pierrepont Street, Brooklyn, NY 11201, (718)254-7000 

d) Defense Counsels included : 

• Daniel M. Felber, counsel for defendant Albunio, 99 Wall Street 21st FI, New 
York, N.Y. 10005, (212) 422-4600 
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Robert Koppelman, counsel for defendant Mirenda, 585 West End Ave., 
New York, New York 10024 

Samuel Gregory, counsel for defendant Demolfetto, 360 Court St Ste 3, 
Brooklyn, N.Y. 11231, (718)488-1900 

Robert J. Collini, counsel for defendant Cassera, Judge, New York 
Supreme Court, 120 Skimmerhorn Street, Brooklyn, NY 11201, (718) 643- 
8615 

Allen Lashley, counsel for defendant Sharkey, 1 6 Court St, Rm 906, 
Brooklyn, N.Y. 11241, (718) 875-1128 

Charles Ross, counsel for defendant Messana, 767 Third Ave., 26*'’ Floor, 
New York, N.Y. 10017, (212) 425-9464. 

Martin Adelman, counsel for defendant Zurica, 225 Broadway, Suite 1804, 
New York, NY 10007, (212) 732-4343 

Louis Diamond, counsel for defendant Schramm, 400 St Marks Place, 
Staten Island, NY 10301, (718) 448-4800 

Summary : This case involved a three-year investigation into 
widespread corruption within the New York City Department of Buildings 
(DoB) by building inspectors and their supervisors across the boroughs of 
Manhattan, Staten Island, Brooklyn and Queens. The case resulted in the 
convictions of over 25 building inspectors for extorting payoffs from 
architects, engineers, builders and others for “expediting” certificates of 
occupancy (COs) and insuring that paperwork was not lost or 
unreasonably delayed. The intense investigation involved reluctant 
cooperators and consensual recordings and culminated in a trial on Hobbs 
Act and other charges that lasted five weeks. Before the trial one of the 
defendants sought to kill a cooperating witness by hiring a “hit-man,” who 
cooperated with authorities and the illegal plan was stopped before a 
witness was harmed. This case uncovered a pervasive and systematic 
pattern of corruption at DoB, and resulted in the arrests of over one-fifth of 
the inspection force of the construction division of the DoB. Importantly, 
this investigation provided the impetus for local officials to reform DoB 
procedures and management policies to minimize corruption on this 
massive scale in the future at DoB. 

U.S. V. Johnny Eng , 14 F.3d 165 (2d Cir. 1994). 

a) 1988-1992 

b) Judge Reena Raggi, former U.S.D.J., Eastern District of New York, 
current Judge on U.S. Court of Appeals, Second Circuit, Thurgood 
Marshall U.S. Courthouse, 40 Foley Square, NY, NY 10007, (212) 857- 
8500 

c) Co-Counsel: Karen Seymour, U.S. Attorney’s Office, S.D.N.Y., One St 
Andrews Plaza, Room 619, NY. NY 10007, (212) 637-2200; Catherine 
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Palmer, Latham & Watkins, 885 Third Avenue, Suite 1000, New York, NY 
10022, (212) 906-1335 

d) Defense Counsel; Gerald L. Shargel, 570 Lexington Avenue, 16th floor, 
New York, NY 10022, (212) 446-2323 

Summary: The defendant was the head of the Flying Dragons, a violent 
gang operating in the Chinatown area of Manhattan. One of his “street 
names” was “Machine-gun Johnny.” He was charged with engaging in a 
continuing criminal enterprise and running a heroin trafficking operation 
that used various ingenious methods to smuggle heroin into the United 
States from 1987 to 1988. Shortly after other members of the Flying 
Dragons were arrested, the defendant fled the country and was 
subsequently apprehended in Hong Kong, where he was held in custody 
from August, 1989 until November 1991. Shortly after I traveled to Hong 
Kong to work with authorities there, he was successfully extradited to the 
United States to stand trial. Over the course of this investigation, a 
cooperating defendant was shot at point-blank range in an assassination 
attempt, but survived. Eng was convicted after a four week trial in 
December 1992. 

U.S. V. Michael Yu. et. al . 697 F. Supp. 635 (E.D.N.Y. 1988). 

a) 1988-1992 

b) Judge Leonard Wexler, Eastern District of New York 

c) Defense Counsels included: 

Jay Goldberg, counsel for Defendant Yu, Suite 2020, 250 Park Avenue, New 
York, N.Y. 10177, (212) 453-3917 

Gerald B. Lefcourt, counsel for Defendant Lee, 148 E 78th St, New York, 
N.Y., no phone number listed. 

Judd Burstein, counsel for Defendant Chen, Suite 1501, 1790 Broadway, 
New York, N.Y, 10019, (212) 974-2400 

Richard Ware Levitt, counsel for Defendant Tom, 148 E 78th, New York, 

N.Y. 10021, (212) 737-0400 

Bernard H. Udell, counsel for Defendant Chin, Brooklyn, N.Y. 

No listing found 

Charles D. Lavine, Esq., Attorney for Defendant Ting, 30 Vesey St. 6th FI., 
New York, N.Y. 10007, (212)608-6650 

Summary: The defendant, Michael Yu, was the underboss of the Flying 
Dragons, a violent gang operating in the Chinatown area of Manhattan. He 
and his girlfriend and co-defendant, Wah Tom Lee, helped Johnny Eng, the 
head of the Flying Dragons, recruit Chinese women, who were regular 
customers at gambling parlors operated by the gang and owed gambling 
debts, to accept boxes of heroin shipped from Hong Kong to help repay 
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their debts. This is one method used by Johnny Eng and others in the 
gang to smuggle heroin into the United States. As part of the investigation, 
we used controlled deliveries of these boxes, to crack this method of 
heroin importation and take down the leadership of the Flying Dragons. 

The investigation resulted in the convictions of 8 individuals, including one 
woman who was nine months pregnant during the trial and gave birth 
shortly before jury deliberations began, and disrupted the heroin trafficking 
operation of this Chinatown gang. 

U.S. V. Carlos Restrepo. etal., 936 F.2d 661 (2d Cir. 1991). 

a) 1987-1991 

b) Judge Charles P. Sifton, Eastern District of New York. 

c) Defense Counsels included; 

William Mogulescu, 220 Fifth Ave., New York, N. Y. 10001 
Emanuel Moore, 168 Canal Street, New York, N.Y. 10013 
Frank Mandell, 319 Fifth Ave., 3'“’ Floor, New York, N.Y. 10016 
James Cohen, 140 W 62nd St, New York, NY 11241, (212) 929-7500 
Vincent F. Siccardi, Suite 1040, 80-02 Kew Gardens Rd, Kew Gardens, NY 
11415, (718) 544-0306 

Russell J. Carbone, 125-10 Queens Blvd., Suite 2710, Kew Gardens, N.Y. 
11415 

Mario Malerba, 80-02 Kew Gardens Rd, Kew Gardens, NY 11415, (718) 544- 
0306 

Jerald Levine, 73-19 Broadway, Jackson Heights, NY 11372, (718) 507-6464 
Miguel A. Gonzalez, Suite 705, 280 Madison Ave, New York, NY 10016, (212) 
684-3889 

Carlos Perrez Olivo, 369 E. 149”' Street, Bronx, N.Y. 10455 
Jake LaSala, 125-10 Queens Blvd., Kew Gardens, N.Y. 11415 

Summary: This case invited the successful investigation and prosecution 
of various aspects of the largest money laundering cell and narcotics 
distribution cell of the Cali, Columbia cartel ever located up to that time. In 
the New York area. This achievement was highlighted in a November 13, 
1989 issue of Newsweek, when six of the defendants prosecuted in this 
case were included in an article on the cartels (copy attached). An 
important aspect of the investigation began with an undercover 
investigation I supervised of a person who installed secret compartments 
in vehicles that were used by narcotics traffickers. The information 
resulting from this investigation led to an intensive investigation of a 
warehouse located in Queens, New York. Several investigative techniques, 
including pen register devises, the use of a video pole camera, physical 
surveillances and garbage searches, developed strong circumstantial 
evidence that the warehouse was used as a central location by the Cali 
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cartel drug organization to distribute multi-kilogram quantities of cocaine 
and to collect their cash narcotics proceeds. As a result, law enforcement 
officers were able to identify many vehicles, including trucks, vans and 
cars, used by members of the organization to transport cocaine and cash 
narcotics proceeds in hidden, electronically-operated compartments. 

During December 1988 and the beginning of January 1989, agents and 
police officers assigned to the New York Drug Enforcement Task Force 
conducted intensive surveillance of various defendants as they moved 
large loads of cocaine and drug proceeds around Queens, New York. 
During the night of January 4, 1989, I obtained telephonic search warrants 
for four locations in Queens, New York. These search warrants resulted in 
the single largest cash seizure of drug proceeds ever made at that time in 
the United States - $19 million. They also resulted in the arrests of ten 
high ranking associates of the Cali cartel, including Moises Gomez, who 
was the head of that cell, and the seizure of four semi-automatic pistols, a 
silencer and ammunition, money counting machines, and records showing 
the accumulation of $ 44 million in narcotics proceeds between November 
1, 1988 and January 4, 1989. 

Analysis of the records seized on January 4, 1989, produced significant 
amounts of information on additional "stash pads" used by members of the 
drug organization. These additional stash locations were placed under 
surveillance and subsequently searched, resulting in the recovery of 
evidence which became critical in understanding the scope of the 
organization's operations. Ultimately, all ten defendants were convicted. 
Six pleaded guilty to money laundering charges and four were convicted of 
money laundering and narcotics charges after a four week trial at which I 
led the prosecution team. 

U.S. V. Campino. etal., 890 F.2d 588 (2"“ Cir. 1989), cert denied. 110 S.Ct. 
1787(1991), 

a) 1989-1991 

b) Judge Sifton, Eastern District of New York. 

c) Defense Counsel: 

Jerald Levine, 73-19 Broadway, Jackson Heights, N Y. , 718-507-6464 
Barry E. Schulman, 189 Montague Street, Brooklyn, NY 11201, 718-855-8855 
Michael A. O’Connor, 189 Montague Street, Brooklyn, NY 11201, 718-855- 
8855 

Summary: The defendants in this case were convicted in a “dry 
conspiracy” of narcotics trafficking based solely on the seizure of $93,000 
in cash narcotics proceeds, firearms and coded transactions that were 
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proved to be narcotics records. No cocaine was ever found connected to 
the defendants, but this case helped establish that senior management in 
cocaine wholesale operations could not inoculate themselves from 
narcotics charges by storing the narcotics in a separate place than the 
money and records of the iilegal wholesale operation. 

U.S. V. Carlos Montoya and Jose Calderon , 760 F. Supp. 27 (E.D.N.Y. 1991); 
U.S. V. Michael Ahuia. 936 F.2d 85 (2d Cir. 1991). 

a) 1988-1991 

b) Judge I. Leo Glasser, Eastern District of New York. 

c) Defense Counsel: 

Jorge DeJ. Guttlein, counsel for defendant Montoya, N.Y. 

Suite 707, 291 Broadway, New York, N.Y. 10007, (212) 608-7575 
Joel Cohen, counsel for defendant Calderon, N.Y. 

30 W 42nd St Ste 1301, New York, N.Y. 10036, (212) 944-1499 

Roger L. Stavis, counsel for defendant Ahuja, N.Y 820 Second Avenue, 4th 

Floor, New York, N.Y. 10017, 212-557-6767 

Summary: While in the midst of prosecuting the Cali cartel cell headed by 
Moises Gomez, I discovered that an undercover New York City Police 
Officer had been approached by an individual named Michael Ahuja, who 
offered to pay $30,000 as a bribe to aid in the escape of four of the 
defendants in that case incarcerated at the Metropolitan Correctional 
Center in New York City. The federal agents on the case and I perceived 
this illegal activity to be a direct threat by a Colombian drug cartel to the 
integrity of our criminal justice system, and decided that an aggressive 
investigative posture was necessary. I drafted and obtained wiretap 
applications for three telephones in an effort to determine the individuals 
directing Ahuja's activities. I then supervised the FBI and DEA in its 
investigation of the targets identified through the wiretaps. 

In March 1989, the Ahuja wiretap investigation resulted in the identification 
of additional members of the conspiracy to break the defendants out of 
jail, all of whom were believed to be high ranking associates of the Cali 
cartel. These additional targets paid a $50,000 cash bribe to an undercover 
NYC police officer, made arrangements for the defendants to fly out of the 
country to Columbia, provided four complete suits of clothing so that the 
defendants would be appropriately attired when they made their escape, 
and negotiated a bribe price for the jail-break of two additional members of 
the narcotics organization, who had been arrested with the seizure of $5.7 
million in Houston, Texas. I then successfully prosecuted these 
individuals, two of whom pleaded guilty and one of whom was convicted 
after a two-week trial. 
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This case was important to demonstrate to Colombian drug cartel 
members that the American criminal justice system was not easily 
susceptible to corruption, and that they could not bribe their way out of 
U.S. jails and prisons to avoid liability for criminal activity here. 

8. U.S. V. Moskowitz. et al.. 883 F.2d 1142 <2d Cir. 1989). 

a) 1987-1988 

b) Judge Raymond Dearie, Eastern District of New York 

c) Bonnie Klapper, U.S. Attorney’s Office, E.D.N.Y., 147 Pierrepont Street, 
Brooklyn, NY 11201, (718)254-7000 

d) Defense Counsels included; 

• Lawrence H. Schoenbach, counsel for Moskowitz, 111 Broadway, 12th FI., 
New York, New York, 

Summary; I conducted the initial investigation, handled the pre-trial 
motions and then supervised a new Assistant U.S. Attorney at the trial of 
this case. The four defendants in this case were charged with cocaine 
possession and recklessly violating federal regulations on transporting 
hazardous material in air commerce, stemming from their efforts to free- 
base cocaine on an Eastern Airlines flight from New York to Florida. One 
of the defendants was caught in the airplane bathroom burning a butane 
torch, glass pipe, and other drug paraphernalia. This forced the plane to 
be turned back to New York, whereupon the other defendants were found 
to have similar free-basing equipment in their possession. The defendants 
were all convicted at trial. 

9. U.S. V. Contractor, etal .. 926 F.2d 128 (2d Cir. 1991). 

a) 1989-1991 

b) Judge Joseph M. McLaughlin, Eastern District of New York 

c) Defense Counsel included; 

• Christine Yaris, counsel for defendant D’Souza, N.Y. 

• Robert Stolz, counsel for defendant D’Souza, Judge, State of New York, 
NYC Criminal CL, 100 Centre St New York, NY 10013, (718) 590-2931 B 

• Susan Kellman, counsel for defendant D’Souza, 25 8th Avenue, Brooklyn, 
NY, (212) 732-7200 

• Jeffrey Traub, counsel for defendant Shafiq, 100 Church St., New York, NY 
10007, (212) 732-0208 

Summary; I supervised an undercover investigation of heroin trafficking by 
a practicing physician at a medical clinic in Brooklyn, New York. This 
physician, Dr. Mohammed Iqbal Contractor, agreed to sell almost a 
kilogram of cocaine to a confidential informant and undercover DEA agent. 
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When Dr. Contractor was unable to supply the cocaine, he instead sold 
over a half kilogram of heroin. At the same time, he advised the 
undercover agent about additional shipments of heroin that he was in the 
process of importing. Over the course of the next few months, 
arrangements were made for the shipment of five kilograms of heroin in 
meetings that took place in Pakistan and New York. The investigation 
resulted in the arrest not only of the physician, but also of his heroin 
suppliers from Pakistan, Robert Sebastian D’Souza (who was a former DEA 
informant) and Khawaja Mohammed Shafiq. All three defendants pleaded 
guilty. This case was important not only because it shut down the illegal 
narcotics trafficking operation of a practicing physician but also because it 
took a crooked DEA informant off the streets and stopped him from 
damaging other law enforcement investigations. 

10 U.S. V. Huerta . 878 F. 2d 89 f2d Cir. 1989). 

a) 1987-1989 

b) Judge Edward R. Korman, Eastern District of New York 

c) Defense Counsel: 

• Helen Coady, The Legal Aid Society, Federal Defender Services Unit, 52 
Duane Street, New York, NY 10007, (212) 417-8700 

Summary: I believe that this was the first test in the Second Circuit of the 
constitutionality of a provision in the Sentencing Reform Act, 18 U.S.C. 
section 3553(e), which allows the government - and only the government - 
to make a motion for the defendant to be eligible for a sentence below the 
statutory minimum for providing substantial assistance to the government. 
The defendant in this case, Robert Huerta, arranged for the sale and 
delivery of one kilogram of cocaine to a DEA informant. Although he agreed 
to cooperate, his efforts were fruitless, incomplete and produced no 
results. Consequently, the defendant was sentenced to a mandatory 
minimum of five years' imprisonment. 

On appeal, he claimed that the statute requiring a government motion for 
eligibility to be sentenced below the statutory mandatory minimum was 
unconstitutional as violation of the separation of powers, and on other 
grounds. I successfully defended the constitutionality of this portion of the 
statute and the government’s prerogative to evaluate the substantiality of 
cooperation. 

19 Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe the nature of your participation in this question, please omit 
any information protected by the attorney-client privilege (unless the privilege has been 
waived.) 
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During the time that I was privileged to work on the Senate Judiciary Committee 
staff for Senator Patrick Leahy, i was involved in a number of significant 
legislative matters, including those relating to criminal justice, intellectual 
property, anti-terrorism, law enforcement access to information, Freedom of 
Information Act and many others. 
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SUPPLEMENT TO QUESTION 12: LIST OF SPEECHES BY BERYL A. HOWELL 

AS MANAGING DIRECTOR AT STROZ FRIEDBERG. LLC: 

City of Philadelphia Law Department, Continuing Legal Education Meeting, panel presentation 
on "Balancing Privacy Interests with the Patriot Act, " Philadelphia, Pennsylvania, August 12, 
2004. 

American Bar Association, Section of Science & Technology Law, 2004 ABA Annual Meeting, 
panel presentation on "Cyber Security Liability - A Growing Legislative Trend" Atlanta, 
Georgia, August 8, 2004. 

U.S. Attorney’s Office for the Eastern District of Pennsylvania, Annual Retreat, "Computer 
Forensics in Support of Litigation and Investigations f Golden Inn and Conference Center in 
Avalon, New Jersey, June 4, 2004. 

Yale Law School, Information Society Project, Digital Cops in a Virtual Environment: 
CyberCrime and Digital Law Enforcement Conference, panel presentation on "New Crimes: 
Virtual Crimes of the Information Age," March 27, 2004. 

Baker & Hostetler, Seminar on “Top Ten Pointers for Successful Lobbying on the Hill," Society 
of Professional Journalists, March 12, 2004. 

The George Washington University Law School, Symposium on "The Future of Internet 
Surveillance Law, " panel discussion moderated by Ellen S. Podgor, Georgia State University 
College of Law, on “Surveillance Law: Reshaping the Framework,” October 23, 2003. 

Hamilton College Program in Washington, D.C., Seminar on "The USA PATRIOT Act 
Controversies," September 17, 2003. 

Knight Center for Specialized Journalism, Conference on Government Secrecy: Local, State, 
National, “The PATRIOT Act, Law Enforcement and Civil Liberties," September 1 1 , 2003. 

Computer Science and Telecommunications Board, National Research Council of the National 
Academies, "Computer Forensics: Use in Litigation and Investigations," CSTB Brown Bag 
Seminar, August 7, 2003. 

The American Constitution Society for Law and Policy, First National Convention, “Surveillance 
and Detention After September II,” panel discussion moderated by Robert Weiner, former 
Senior Counsel in the White House Counsel’s Office, August 2, 2003, 

D.C. Women’s Criminal Defense Luncheon, "Computer Forensics In Support of Litigation and 
Investigations: What, When, Where and How," MetylH, 2003. 
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American Bar Association Standing Committee on Law and National Security, “The War on 
Terror - Setting the Legal Agenda,” panel discussion moderated by Stewart Baker, former 
General Counsel, National Security Agency (covered by C-SPAN), April 22, 2003. 

The Federalist Society For Law and Public Policy Studies, Georgetown University Law Center, 
Playing Games with Privacy: Homeland Security Measures and Your Rights, panel discussion 
moderated by Mark Bonner, Professor and Senior Policy Advisor to the Under Secretary (Border 
and Transportation Security) at the Department of Homeland Security, April 16, 2003,. 

AS STAFF OF THE SENA TE JUDICIARY COMMITTEE: 


American Library Association Midwinter Conference, Philadelphia, Pennsylvania, Legislative 
Briefing: Library Surveillance and the USA PATRIOT Act, January 25, 2003. 

Knight Center for Specialized Journalism, Civil Liberties in an Age of Terror, “The USA 
PATRIOT Act: Consequences Intended, and Not," December 5, 2002. 

Communications Daily and Washington Internet Daily, Audio Conference, Risks and Rewards 
In the New Senate: Prospects for Telecom, Views from the Judiciary Committee, December 3, 
2002. 

Cardozo Law School, Course: Regulation of the Electronic Media, Guest Lecture on “The Digital 
Rights Management Debate: From the DMCA to the FCC," November 26, 2002. 

Mode! Congress, “How the Judiciary Committee Works,” November 22, 2002. 

Columbia University Graduate School of Journalism, The New Gatekeepers: A Conference on 
Free Expression in the Arts, panel discussion on “Reconciling the Commons and the 
Marketplace,” November 2 1 , 2002. 

Georgetown University’s Communication, Culture & Technology Program, Course: Code & 

Law: Policy Implications of Internet Architecture, Guest Lecture on “The Evolution of the Debate 
Over Digital Rights Management: From Encryption and the DMCA To Pending Bills," October 
23, 2002. 

American Society of Access Professionals, panel discussion on "Critical Infrastructure 
Dilemma, " September 1 1 , 2002. 

D.C. Women’s Criminal Defense Luncheon, on "White Collar Practice and the USA PATRIOT 
ACT," .lanuary 30, 2002. 

Federal Judicial Center Program For Federal Judges, on "Terrorism and the Law: The USA 
PATRIOT ACT," January 17,2002. 
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Cato Institute, Technology and Society Conference, on “Future of Intellectual Property," 
November 14, 2001. 

ABA Standing Committee on Law and National Security, on "The Information Sharing 
Provisions in the USA PATRIOT ACT," November 14, 2001 . 

Public Leadership Education Network (PLEN), on "Women, Law and Public Policy.” November 

2 , 2001 . 

DC Bar, Civil Rights Committee of the Criminal Law and Individual Rights Section, on 
“Fighting Terrorism Through Legislation: Where Privacy Rights and Law Enforcement Collide," 
November 1, 2001. 

Georgetown Law School, on “Technology: Peer-to-Peer and End-to-End: Copyright and 
Napster,” April 4, 2001 . 

Governmental Affairs Institute at Georgetown, Presidential Management Interns, on “A Day in 
the Life of Judiciary Committee Staffer,” February 26, 2001 . 

National Youth Leadership Forum on Law, on "Incorporating Public Service Into Tour Legal 
Career,” November 1, 8, and 15, 2000. 

The Government Affairs Institute at Georgetown University, “What Happens in Conference!" 
September 24, 2000. 

U.S. Chamber of Commerce, Roundtable on ICANN and Related Issues, on “Cybersquatting: 

The Effect of New TLDs on IP Rights," June 20, 2000. 

George Washington University Law School, on “An Insider 's View Of Legislative History, " 
February 1, 2000. 

Electronic Commerce Conference sponsored by Cross-Industry Working Team and Electronic 
Payments Forum, in cooperation with the Financial Services Technology Consortium and 
Commerce Net, on “Cooperation and Competition: What’s Next? ” October 27, 1999. 

National Sentencing Policy Institute, on “Role of the Congress, the Commission, and the Courts 
in Sentencing: A Legislative Perspective," March 8, 1999. 

American Jewish Committee, on “Encryption: Law Enforcement Meets Competitive Reality,” 
Decembers, 1998. 

American Society of Access Professionals (ASAP), on "Government Information Policy Issues 
Before Congress: Nazi War Crimes Disclosure Act, Implementation of EFOIA Amendments, and 
Declassification,” tiovemhex 17, 1998. 
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Fraternal Order of Police Annual Conference, on “Action Items for the Senate Judiciary 
Committee,” Fehniary 10, 1998. 

U.S. Conference of Mayors, Task Force on Youth Violence, on “Why S. 10 is Not the Solution to 
Youth F/o/enc, December 1, 1997. 

Fulbright Foreign Student Washington Seminar, on "The Federal Role in Combating Crime,” 
April 4, 1997. 

American Society of Access Professionals’ (ASAP) Annual Symposium, on 
“Implementation of the E-FOIA Amendments,” December 13, 1996. 

Society of Professional Journalists National Convention, on “Passage of Electronic Freedom of 
Information Act Amendments,” September 20, 1996. 

American Library Association's Government Documents Round Table and D.C. Library 
Association's Government Documents Interest Group, on “Progress on the E-FOIA 
Amendments,” April 10, 1995, 

New York City Bar Association, Committee on Science and Law, on “Hi-Tech Issues Before 
Congress,” February 22, 1995. 

American Society of Access Professionals (ASAP), on "Electronic Freedom of Information Act 
Amendments,” October 20, 1994. 

Democratic Legislative Directors, on "Progress Report on Digital Telephony and Clipper Chip,” 
July 12, 1994. 

Department of Justice, Seminar for FOIA Personnel, on "Congressional Concerns with FOIA,” 
December 14, 1993, 
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I of 2 DOCUMENTS 

Copyright 1989 Newsweek 
Newsweek 

November 13, 1989, UNITED STATES EDITION 
SECTION: NATIONAL AFFAIRS; The Drug Crises; Pg. 36 
LENGTH: 3055 words 
HEADLINE: Cocaine's 'Dirty 300' 

BYLINE: TOM MORGANTHAU with RICHARD SANDZA and MARK MILLER in Washington, DAVID L. 
GONZALEZ and ERIK CALONIUS in Miami, PETER MCKILLOP and PATRICK ROGERS in New York, MICHAEL 
A. LERNER and SHAWN DOHERTY in Los Angeles and bureau reports 

HIGHLIGHT: 

How the Colombian drug cartels operate their sophisticated, $5 billion drug business in America 
BODY: 

Like many big drug cases, this one began with the seizure of a large amount of cocaine and the arrest of a group of 
suspects nobody ever heard of — faceless men, men who were dumb enough or unlucky enough to be hanging around 
when the law cam crashing in. The raid took place on July 29, 1987, at a produce market on Chicago's West Side. Nearly 
5,000 pounds of pure cocaine were seized, and the big fish, as usual, got away, But today, more than two years later, 
federal authorities in Miami say they have the man who masterminded the Chicago shipment. His name is Luis (Lucho) 
Santacruz Echeverri, and he was arrested outside his home in suburban Dade County last July. Saniacniz is married and a 
father, and has lived in Florida since 1983; he claims to be a law-abiding businessman. The Feds claim Santacruz is the 
U.S. overboss for one of Colombia's biggest cocaine cartels — and, they say, his presence in Miami is one sign that the 
cartels are revolutionizing cocaine trafficking in the United States. 

y\ccording to the FBI and the U.S. Drug Enforcement Administration, the Colombian cartels are now directly 
distributing cocaine nationwide. Ten years ago the cartels were largely content to sell their product to American 
middlemen. Now, according to federal law-enforcement experts, carte! kingpins have established smuggling, marketing 
and money-laundering networks that extend from coast to coast. "Instead of hundreds of individual entrepreneurs dealing 
in smaller (loads), you saw a transformation into a very well-organized business with multiton shipments," says Tim 
McNally, assistant special agent in charge of the FBI’s Miami field office. "The Colombians knew that if they . . . 
controlled the warehousing {in the United Stales] and sold to the first-line customer, they would enhance their profits 
dramatically — which they have," 

McNally and other ranking lawmen say the Colombians' methods are highly sophisticated and the scale of the industry 
mind-boggling. The cartels' combined gross wholesale revenues may be as high as $5 billion a year. At least 22,000 
Colombians are involved in the cocaine trade both here and in Latin America. Federal lawmen have Identified about 300 
Colombian trafficking groups now operating in this country, each headed by a Colombian sent to the United States from 
South American by the cartel heads. These men and women — brokers, expediters and smugglers, some identified by 
name and others still unknown — are NEWSWEEK’S "Dirty 300." 

C’iear picture: Many of these managers and trafficking groups are now being investigated by federal agencies, and 
a clearer picture of the cartels' U.S. -based organizations is emerging. In dozens of interviews with NEWSWEEK 
correspondents, federal prosecutors and FBI and DBA experts stress three broad findings about the Colombian traffickers. 
First, like any well-run corporation, the cartel networks arc businesslike, pragmatic and flexible. Second, the Colombians 
are extremely skillful at evading police surveillance — and when they do get caught, they have an army of high-priced 
American lawyers at their disposal (page 41). As a result, ffiough many investigators are confident the cartels can be 
broken, no one predicts that victory will come easily or soon. Finally, federal sources say, the impact of the Colombian 
government's current crackdown against the drug lords is already fading, and that the cartels' ability to move large amounts 
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of cocaine to and within this country has probably been only temporarily affect. 

The popular Image of big-time coke trafficking is largely wrong. The Colombian networks do not much resemble 
La Cosa Nostra, and there are no flamboyant capos like A1 Capone. The cartels are not particularly hierarchical. The 
300 Colombian groups in the United States range in size from five to 50 members, FBI sources say, and they generally 
operate as self-contained cells; information is tightly compartmentalized, and only a handful of managers know all the 
operatives. The FBI and DEA believe that cartel chieftains in Colombian control their U.S, operations by demanding strict 
accountability from their U.S. managers. In ffie case that led to Lucho Santacruz's arrest, for example, on investigator 
says the Cali carte! "knew where the dope was to a gnat’s ass." 

The Santacruz case is alleged to be a prime example of the cartels' operational style — their agility, secreliveness 
and transcontinental sweep. Lucho Santacruz is the half brother of Jose Santacruz Londono, said by the FBI to be co- 
chief of the Cali cartel. (The Cali and Medellin cartels are believed to supply most of the cocaine on the U.S. market.) 
DEA officials say the cartel atranged with a Miami import-export firm to conceal just under 5,000 pounds of cocaine in 
a shipment of plantains, and that Lucho Santacruz or his associates supervised the load at every step. It was spotted in 
Miami by an alert U.S. Customs inspector, then tailed by federal agents from Miami to New York and to Chicago. The 
DEA believes Santacruz and two key associates were in Chicago when the load arrived: at wholesale prices of between 
$10,000 and $15,000 per kilo, the load was worth at least $23 million. 

Multiply this case example a hundred-fold and the scope of the Colombian conspiracy begins to come clear. Cartel 
operators are masters at smuggling cocaine into this country: using planes, ships, trucks, cars and human ’’mules," they 
are successfully penetrating the entire U.S. coastline and the Mexican border as well. From primary distribution centers 
in four U S cities — Miami, Los Angeles, New York and Houston — they have been able to move shipments of cocaine to 
virtually any point in the nation. Colombian cells have been identified in 16 states, and two recent massive seizures have 
left U.S. lawmen both amazed and appalled. One, a record for a cocaine bust in the United Stales, was the discovery of a 
20-ton mother lode in a Sylmar, Calif, warehouse. The other was a lucky hit on a farmhouse in Harlingen, Texas: nine 
tons of stockpiled cocaine were found. "It boggles my mind," says Lawrence Lawler, special agent in charge of the FBI 
Los Angeles field office. "This is the first time in my 27 years in this business that I've looked out and said, 'I wonder if 
society's gonna make it?'" 

No turf Frontline agents are more concerned by the war in the trenches — the exhausting task of chasing tips and 
leads and rumors through the twilight world of drug trafficking. The Colombians, they say, could teach a thing or two to 
other criminal groups. They are expert at disguise and are highly disciplined. Many top-level managers live in south 
Florida but do business ail over the country; the Colombian organizations are not based on geographical turf. Second- 
tier operators — traffic managers, distributors and money-launderers — arc scattered from New Haven, Conn., to Portland, 
Ore A third tier, which Special Agent Tom Cash of the Miami DEA office calls "the ant army," consists of thousands 
of working-class Colombian immigrants who serve as loaders, lookouts, couriers and guards. The Los Angeles Herald 
Examiner reponed that at least 6,000 Colombians living in the Los Angeles area are engaged in the cocaine trade, and 
federal sources say about 5,000 Colombians in the Miami area are doing the same thing Consider the suspects in this 
"Dirty Half-Dozen", 

• In 1 982 cops arrested "Pablo Nieves" on drugs and weapons charges. Two years later he was living under the name 
Luis Martinez; m 1985 he used the names Carlos Rendon and Orlando Torres. He was Luis Martinez again in a 1987 
drug bust in Houston. In September 1988 authorities nabbed him with 56 kilograms of cocaine and $1.3 million. He 
pleaded guilty under the name Carlos Moncado-Rua. 

• Florida .•)iTKiaIs say Leonel Martinez used his Miami real-estate office to coordinate shipments of cocaine from the 
Bafmmas — -I'JO Kilos at a time. They claim he stored coke in the false ceiling of his office; he took in $1 million in cash 
at a time in boxes and bags. Earlier this year — before his arrest — Dade County honored Martinez for his "fantastic 
accomphshments" as an entrepreneur. 

* Humberto Sanchez and his family seemed to live an ordinary, middle-class life. His daughter Gloria was a debutant 
and attended Bonida High School outside San Diego. But customs agents arrested Sanchez after he accompanied a trick 
shipment of cocaine from the Mexican border to Los Angeles. Agents look Sanchez's keys — and. in garages and stor.igc 
lots across San Diego, found Mercedeses, BMWs, a Jaguar and a trailer. 

* In 13 months, Marguerite de Coninck and her daughters Cecilia and Beatriz laundered $36 million — most of it m 
$20 biils, Authorities who finally buster the Conincks in San Diego were reluctant to book 82-year-old Marguerite But 
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a sharp-eyed woman agent notice that Marguerite’s bosom had grown — and found thousands of dollars stuffed in the old 
woman's bra. 

Melida and Pablo Garzon are probably typical of second-tier cartel managers operating under deep cover. Melida 
and the couple's three children — Jose, 25, Carolina, 20, and Pablo Jr., 19 — lived in a modest house in Longwood, Fia., a 
suburb of Orlando. Pablo Garzon, a Colombian rancher, often visted his family at their U.S. home. But prosecutors say 
Melida Garzon spent hours on the phone arranging cocaine shipments and money transfers for the Medellin cartel, and 
that the drug work was "a family affair." Neighbors were stunned when, last summer, ail five Garzons and Mrs. Garzon's 
two sisters were arrested during a banquet celebrating Carolina's graduation from Rollins College. Pablo and Melida 
pleaded guilty to drug charges, Carolina and her aunts pleaded guilty to currency violations, and the charges against the 
two sons were dropped. "Unless you knew,” says a cop who helped stake out the Garzons, "you wouldn’t have suspected 
a thing." 

From Colombia and Peru to Los Angeles and New York, cartel operations follow the same general pattern. Cells 
and subgroups tend to specialize in smuggling, distribution or money laundering, and the connections among them arc 
fluid. As a rule, cocaine stashes and money drops, both called caletas in Spanish, are kept separate, and buyers never see 
the main warehouses and couniinghouses. Those who do are usually trained in detecting and eluding police. To avoid 
wiretaps, most business is conducted on pay phones or cellular phones. Truck and car shipments are often accompanied 
by guards who protect the load and conduct countcrsurvcillancc for police tails. The elaborate security measures create 
huge problems for federal agents. In a recent case in St. Petersburg, Fla., the stakeout team needed a hidden microphone, 
a hidden video camera, aerial iurveiltance and more than 100 officers and agents to do the job — but they did find 3,303 
kilos of cocaine in a shipment of South American lumber. 

Rubber bands; The clandestine complexity of a cartel distribution center is illustrated by the Zoom warehouse case 
According to DEA investigators, Zoom Furniture was a Cali cartel operation in Queens, N.Y. It was raided by the DE.A 
on 3an. 4, 1989, with spectacular results; agents seized $19 million in cash — the U.S. record for cash busts, As the 
DEA tells it. Zoom was home base for a network of stash houses and countinghouscs in suburban Long Island, and was 
serviced by a fleet ofears and trucks equipped with hidden compartments for cocaine. The coke came from as far away as 
Brownsville, Texas; couners were given fake dnver's license that allegedly came from a New York state Motor Vehicles 
Department office in Queens. The main couniinghouse, in Great Neck, N.Y., contained two bill-counting machines, a 
huge collection of rubber bands and tape, and accounting records indicating revenues of $44 million in less than two 
months. 

The huge stash-hou.se busts in California and Texas arc evidence of another development that lawmen agree is 
significant; the gradual shift westward, from Miami to Texas and Los Angeles, in the flow of smuggled cocaine, The 
trend may be the result of increasing Coast Guard and Customs Service pressure on smuggling across the Caribbean. 
South Florida Is still awash with drugs and drug money, and the DEA and FBI believe most of the top U.S. managers for 
the Cali and Medellin cartels stiil live in the Miami area. But the DEA estimates that 40 percent of all cocaine entering the 
United States now comes across the Mexican border. It arrives in trucks, cars, vans, campers, airplanes and on muics - 
both human and real ones 

The Sylmar bust — 20 tons of cocaine and $10 million in cash — is seen by law-enforcement officials as proof positive 
of the Mexican connection. The Colombian cartels, they say, have allied with Mexican smugglers operating along the 
Texas, Arizona and California borders the Mexicans, who have long used their knowledge of the backcountry along 
the border to smuggle m marijuana and heroin, are now carrying cocaine as well. DEA agents call it "the Mexican 
trampoline." "The drugs are being given by the Colombian cartels to the Mexican organizations, who move it north,” says 
Susan Bryant-Deason, an assistant U S atfomey in Los Angeles "fThc Mexicans] arc then pas,sing it back to Colombian 
distribution networks " 

Joint venture; The inventor of the Mexican Irampoline, say DEA and FBI officials, is a Honduran billionaire named 
Juan Ramon Matta Ballesteros Matta ha,s allegedly been involved in drug trafficking since the late 1960s. Federal 
sources say he organized a major West Coast cocaine-distribution ring, and that he has been a major player in both the 
Cali and Medellin carlcLs In 1988 Matta was arrested by Honduran police and turned over to U S authorities; last month 
he was found guilty of drug trafficking and racketeering in a Los Angeles federal court. The prosecution charged that 
his joint venture with the Colombian cartels and Mexican smugglers had distributed $72 million wonh of cocaine in Los 
Angeles, and that his narcotics empire was worth up to $2 billion. Malta's lawyer, who says he will appeal the case, says 
Matta is an innocent businessman convicted because of prejudicial publicity engineered by the govcmnieni 
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So far, at least, the Colombian cartels do not seem to be involved in street-level cocaine sales in the United States. 
Although the potential revenues on the retail level arc enormous, FBI sources say there are good reasons why the cartels 
have not done so. One is that cartel operators, who rely almost entirely on Colombian nationals to do their dirty work, 
do not have the street knowledge or dealer network to do so. Also, American dealers — the cartels' best customers — 
already control the retail market. Finally, lawmen say, street-level sales are troublesome, labor-intensive — and put 
operatives dangerously close to cops. The cartels may in feet be wise in leaving that end of the trade to others. But 
there is no doubt that the cartels have close connections to major American dealers. Brian (Waterhead Bo) Bennett, for 
example, a suspected cocaine dealer awaiting trial in Los Angeles, has been linked to Los Angeles street gangs and to 
crack house in Detroit. The investigation began with a top from Danish police that Bennett was touring Europe with a 
suspected Colombian dealer and his wife. According to law-enforcement sources and court records, Bennett and his 
supplier arranged cocaine shipments from Colombia to Los Angeles with telephone calls made from Denmark and Italy. 

The ongoing wave of assassinations and bombings in Colombia has enhanced the cartels' reputation for ruthless 
violence. Theft, betrayal or any form of cooperation with the authorities is likely to lead to murder; death threats against 
Colombian judges, prosecutors and witnesses have become commonplace. "These guys have declared ware, and they're 
shooting . . . they're nuts," says Joseph Russoniello, the U.S. attorney in San Francisco. "It's possible that the terror we 
see in Colombia will occur [here]." Although the Cali and Medellin cartels were widely believed to be on the brink of turf 
warfare in New York just last year, DEA sources say the feud seems to be resolved. Bui there is no question that the 
cartels regard murder and kidnapping as forms of organizational discipline. 

Hit men. Over the past five years. Tom Healy, a New York police detective in Queens, has become an expert in 
Colombian murders. He says there were 55 drug-related Colombian hits in Queens during 1988, and at least that many 
so far this year. Healy also says a little-known group called Los Palcstinos — "the Palestinians” — is responsible for many 
of them. When New York police first heard the name in 1984, they assumed there might be a link to Palestinian terrorists. 
They learned instead that Palestine was a tough slum in Medellin -- and a notorious breeding ground for professional 
assassins, Los Palcstinos are the muscle for the Cali cartel, Healy says; he believes they have killed about 50 people since 
coming to New York. Bui because victims' families rarely complain to police, few Colombian killings are solved, No 
member of Los Palcstinos has ever been convicted of murder in Queens 

The Colombian cartels may constitute the biggest criminal conspiracy of this century — and perhaps inevitably, 
lavv-cnforccmcnt cxpcn.s compare today's cocaine syndicates to the Mafia's involvement with heroin. But according to 
prosecutors like U.S. Attorney Andrew Maloney of Brooklyn, N.Y., the cartels' U.S. networks are 10 limes larger than 
mob heroin rings ever were. "The drug money so dwarfs the money made by Cosa Nostra that the exact figures are 
inconsequential,'' says Ronald Goldstock of the New York State Organized Crime Task Force. So it came as no surprise 
last week when the FBI in Miami announced the indictment of an alleged mafioso in a cocaine-smuggling case that also 
involved a little-known Colombian cartel. It was the first hard evidence, the FBI said, of a direct link between the Sicilian 
Mafia and the Colombians — a conjunction, so to speak, of a terrible past and a future that may be even worse, 

GRAPHIC; Picture 1 , Juan Ramon Matta, Convicted kingpin irafilckcr and racketeer; Picture 2, Moises Gomez, Accused 
of distributing cocaine for Cali cartel; Picture 3, Carlos Resteepo, Convicted of laundering money for Cali, Picture 4, 
Luis Santacruz, Alleged overboss charged with smuggling; Picture 5, The crackdown is already fading: Miami bust, 
SUSAN GREENWOOD — GAMMA — LIAISON; Picture 6, Alvaro Quintero, Fugitive indicted in major Call coke 
seizure; Picture 7. Mclida Garzon, Pleaded guilty on drug-trafficking charges; Picture 8, Pablo Oarzon, Sr . Admitted 
to cocaine possession in Florida; Picture 9, Carolina Garzon, Busted at her graduation-day banquet; Picture 10, Juho 
Cruz, FBI fugitive indicted on distribution charges; Picture 1 1, Ana Ruiz, One of Cali's money iaunderers; Picture 12, 
Leone! Martinez, Awaiting trial on charges of importing coke; Picture 13, Fabto Ochoa, Jr , Member of a drug-smuggling 
clan; Picture 14, Cesar Ramirez, Pleaded guilty to laundering money for Cali; Picture 15, Felix Gallardo, Alleged head 
of Mexican smuggling cartel; Picture 17. Jose Rivera, A confessed money laundcrer for Cali; Picture 1 8, Omar Ospina, 
Entered guilty plea for money laundering for Cali, Picture 16, 'Fantastic accomplishments': Leone) Martinez’s mansion, 
Picture 19, Maintaining a low profile — and high profits: Confiscated cars and currency, CHRISTOPHER BROWN ~ 
SIPA; Piciure 20, Maintaining a low profile — and high profits; Confiscated cars and currency, 
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 

1 . List sources, amounts and dates of all anticipated receipts from deferred income 
arrangements, stock, options, uncompleted contracts and other future benefits 
which you expect to derive from previous business relationships, professional 
services, firm memberships, former employers, clients, or customers. Please 
describe the arrangements you have made to be compensated in the future for 
any financial or business interest. 

The position for which I have nominated is a part-time position and I plan 
to continue my salaried employment at Stroz Friedberg, LLC. In addition, I 
have a Thrift Savings Plan account from my prior Federal Government 
employment and a 401K account with my current firm. 

2. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. Identify the 
categories of litigation and financial arrangements that are likely to present 
potential conflicts-of-interest during your initial service in the position to which 
you have been nominated. 

I will follow and comply with both the letter and the spirit of all applicable 
ethical rules, statutes and codes. 

3. Do you have any plans, commitments, or agreements to pursue outside 
employment, with or without compensation, during your service with the court? If 
so, explain. 

Yes. The position for which I have been nominated is a part-time position 
and I, therefore, plan to continue my position as Managing Director and 
General Counsel of the Washington, D.C. office of Stroz Friedberg, LLC. 

4. List sources and amounts of all income received during the calendar year 
preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and 
other items exceeding $500 or more (If you prefer to do so, copies of the 
financial disclosure report, required by the Ethics in Government Act of 1978, 
may be substituted here.) 

See attached financial disclosure report required by the Ethics in 
Government Act of 1978. 

5. Please complete the attached financial net worth statement in detail (Add 
schedules as called for) The financial net worth statement is attached. 

6. Have you ever held a position or played a role in a political campaign? If so, 
please identify the particulars of the campaign, including the candidate, dates of 
the campaign, your title and responsibilities No. 


16 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail all 
assets (including bank accounts, real estate, securities, trusts, investments, and other 
financial holdings) ali liabilities (including debts, mortgages, loans, and other financial 
obligations) of yourself, your spouse, and other immediate members of your household. 


MY BEST ESTIMATES ARE PROVIDED HERE. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 


5Q 

000 

Notes payable to banks-secured 


See 

Mort 

gage 


U S. Government securities-add 
schedule 

NA 



Notes payable to banks- 
unsecured 


NA 


Listed securities-add schedule A 


24 

000 

Notes payable to relatives 


20 

000 

Unlisted securities-add schedule 

NA 



Notes payable to others 


NA 


Accounts and notes receivable; 

NA 



Accounts and bills due (includes 

credit cards, tuition, mortgage, utilities) 


12 


Due from relatives and friends 




Unpaid income tax 


NA 


Due from others 

NA 



Other unpaid income and 
interest 


NA 


Doubtful 

NA 



Real estate mortgages payable- 
add schedule (See B) 


638 

000 

Real estate owned-add schedule B 

1 

127 

000 

Chattel mortgages and other 
liens payable 


NA 


Real estate mortgages receivable 

Q 



Other debts-itemize: 




Autos and other personal property 

■ 

m 

B 

Bank of NY credit card 

1 

■ 


Cash value-life insurance 


B 


Citibank Preferred Credit card 


7 

000 

Other assets itemize: 




Car loan - Honda 


25 

000 

iRAs (personal ancJ spouse) 

■ 

■ 






Principal 401 K (spouse) 

Learning Qwest 529 Ed Savings Accounts (3 
accounts for 3 cnildren) 


202 

15 

0(Xl 

000 





Govetnmenl TSP (personal) 

■ 

Qj 

B 

Total liabilities 


712 


Paychex 40IK (.oersonai) 

■ 

B 

B 

Net Worth 

1 

067 

000 

Total Assets 

■ 

B 


Total liabilities and net worth 

1 

779 

000 

CONTINGENT LIABILITIES 

■ 

B 

fl 

GENERAL INFORMATION 
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As endorser, comaker or guarantor 

NA 



Are any assets pledged? {Add 
schedule) 


no 


On leases or contracts 

NA 



Are you defendant in any suits or 
legal actions? 


no 


Legal Claims 

NA 



Have you ever taken 
bankruptcy? 


no 


Provision for Federal Income Tax 

NA 







Other special debt 

NA 








SCHEDULE A- LISTED SECURITIES 

The following listed securities are held through Charles Schwab Institutional in the name of the 
nominee and her spouse or in custodial accounts of their three children: 

Cisco $2,510. 

Intel $3,290. 

Microsoft $1,994. 

Time Warner $ 666. 

Amex $4,521. 

Citigroup $3,834. 

Coca Cola $1,314. 

EchoStar $831. 

ExxonMobil $2,778. 

Qualcomm $2,490. 


Total: 


$24,228. 
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SCHEDULE B 


1 . REAL ESTATE OWNED 

Primary Residence, Washington DC 
2004 assessment: $1,003,000. 

Vacation Home, Leicester, VT 

2004 assessment: $124,000. 

Total assessed value of real estate owned: $1,127,620. 


2. REAL ESTATE MORTGAGES PAYABLE 
National City mortgage on primar>' residence: $61 1,000. 
National City line of credit on primary residence: $27,000. 
No mortgage on Vermont property. 

Total: $638,000 


20 
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! Person Reporting (Last name. Fits) name. Middle inttial) 
Howell, Beryl A 

4 Title (Article III Judges indicale active or senior status; 
magistrate judges indicate full- or part-time) 


7 Chambers or Ofilcc Address 
Siroz Friedberg LLC 
1 1 50 Connecticut Ave . NW 
[X :iio5s 


FINANCIAL DISCLOSURE REPORT 

Calendar Year 

ac. Middle inttial) | 2 Court or Oiganizatioti 


Report Required by the Ethics 
in Government Act of 1978 
(5 U.S.C. app. §§ 101-11!) 

3 Date of Report 

6. Reporting Period 


2 Court or Organization 

U.S Sentencii^ Commission 
5. ReporiType (check appropriate type) 

^ Nomination, Dale 9/^o/oi 
O lAilial Q Annual Final 


8 On the basis of the mformatioii coiiiaincd in this Report and any 
modiiications pertaining fherclo, it is, in my opinion, in compliance 
with applicable laws and ri^ulations 


IMPORt'aN 1 NOTES. The iiisiriiclions accompanying ihr^ foi 
where you have no reportable informaiion Sign on Iasi page 

aaaaaiiaiiir-rwi iwwwmaaaaiiaigiaaiiasaaBatsau^^ 

•ni must be followed Complete all pans, checking the NONF bo\ lor each pan 




i. POSITIONS, (Keportmg tndiviooai only, sec pp n-H oi tiling insirucitonsj 
LJ NONE - (N’o reportable (xisitions > 


POS li 'IO N 

Miinagiiig Direclor, General Counsel of DC7 olTice 


Siroz Friedberg. LLC 


II, AGREEMENTS, ( Ke.pofiini' indtvidoa) oiil\. .sa- pp i4.)6ol lilinc iHstiuciions) 

’ ' NONE - tNn icporiable agtcemciits I 

p arti e s ANDTl-RMS 

1 2004 


,SiTO? I'riedbeig. U.C, continuing employment and position 
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FINANCIAL DISCLOSURE REPORT 

Name ofPerstm Reporting 

Date of Report 


Howell, B«ylA 

‘f/z-o/o^ 


III. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. l7-24of tiling ins(nictions) 

A. Filer's Non-Iiivestment Incom 
CJ NONE - (No reportable non-investmcnl income.) 

DAJ'E SOURCE AND TYPE GROSS INCOME 

(your5. not spouse's) 

1, 2003 Stro2 Friedberg, LLC salary $250,000 

2. 2002 U.S. Senate Judiciary Committee Exempt 


B. Spouse's Non-lnvestnient IncomeClfyou were married dunng any portion ofthc reporting year, please complete this section (doilar amount not 
lequired except for honoraria) 

LJ NONE - (No reportabic non-invesimeni income ) 

PAT H S(;)UR CEANDTYi ’L 

1 , 2003 National Geographic TV 

2 2002 National Geo^phic TV 


IV. REIMBURSEMENTS transponanon, lodging, food, cnienainmcm 
(Includes those lo spouse and dependeni children See pp 25-27 orinsiiucuons i 
^ ' NONE ■ (No such reportable reimbursements ) 


OESCKIP IION 


SaU-RCE 


EXEMP1 
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FINANCIAL DISCLOSURE REPORT 

Name of Perstm Reporting 

Date of Report 


Howell, ^lylA 



V. GIFTS. (Includes those to spouse and dependent children. Seepp 28-31 ormstntciions.} 
O NONE . (Ko such reportable gifts.) 


SOURCH 


DESCRimON 


EXEMPT 


VALUE 


VI. LIABILITIES. (Inctudcsihoseofspouseanddcpendentchildren. Seepp. 32-34 of instructions ) 
n NONE • (No roponable liahiUiies ) 


CREDITOR 
t Bank of New York 


credit card 


DE SCRIPTION 


V ALUE CODE 
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FINANCIAL DISCLOSURE REPORT 
Page 1 of 1 

VII. INVESTMENTS and TRUSTS 


Name of Persoa Reporting 
KowdI, Beryl A 


Date of Report 


e. value, tianscatiwis (ioctudes those of the spouse and dependent childcen. See pp. 34-57 of hhng uisiniciic>ns ) 


iOescnption nf Asseis 
(ini hiding tra.sl asseis) 

B. 

Income 

icpoctuig penod 

C. 

Gives value ai end of 
reporting p^iod 

7 

ransactioiis during reporting period 

(1) 

Amwinl 
Code i 
(A -Hj 


(1) 

Code 2 
(J-P) 

(2) 

Value 
Method 
Code 3 
(Q-W) 

(0 

Type (e g 
buy, ^tU, 

reJiiiipluin) 

!f not exempt from discloscire 

Place "(X)" .liter each asser exempt 
&OI 11 piio! disclosure 

T«5e (eg 
div rent or 
mi ) 

(2) 
Date 
Month - 
Day 

(3) 

Value 
Code 2 
(i-P> 

(4) 

Code ! 
(A-fl) 

(3) 

Identity of 
btiyer/seller 
(it'pnvate 
Iransaction) 

.. .] ISJONi^ (No reponable niconie. assess, ot trans;K>ioii5> 








1 


1 Paychex 40iK (personal) 

A 

Dividend 

K 

T 






2 Principal Financial Group 40tK (spouse) 

E 

Dividend 

M 

T 






3 Citibank IR,A 

A 

Interest 

J 

T 






4 , Bank ofNY IR,,\ 

A 

interest 

J 

T 






5 Lcaining Quest 329 Education Savings Program (3) 

B 

Dividend 

K 

T 






6 Time Warner 

A 

{dividend 


T 






7 Custodial Accounts for 3 children (total) Amex 

A 

Dividend 

) 

T 






g Custodial Accounts for 3 children (total) Ciiigioup 

A 

Dividend 

J 

T 






9 Custodial Accounts for 3 children (total) Coca Cola 

Company 


Dividend 

J 

I' 






iO Custodial Accounts for 3 children (total) Exxon 

Mobil 

■ 

Dividend 

J 

T 






] I Custodial Accounts for .3 children (total) EchoStar 

Comm 

■ 

Dividend 

J 

T 






12 Custodial Accounts for 3 children (total) Intel Corp 

A 

Dividend 

J 

T 






1 3 Cu.siodiul .Accounts for 3 children (total) Microsot) 

A 

UividcmJ 

J 

T 






j 4 Cusoiodial Accounts for 3 children (total) 

Qualcommm Inc 

A 

Diviiknd 

J 

1 






15 Cisco Systems 

A 

Dividend 

J 

r 






1 ft Intel Cotp 

■' 

Dividend 

J 

T 






17 Microsoft Corp 


I>ividend 

) 

T 







1 I'ltome/ti.iiii (\'dc> 

(See CoIumn> ill ajid Dt) 
7 Valiw Coctes 

{See Clolunuis Cl 113) 

) Value Meihod Codes 
iSee Coluriin C?) 


A '■ tl.UUO or less 
]• -•SSO.fiOl-SlDO.OOf. 

J $15,000 or less 
N • $250,000-$500,y00 
P.) -525.000.00i-$50.000.W)0 
Q - Appraisal 
U “ Book Value 


B -Sl.OOI-SJ.SWi 
G - SlOO.OOt-Sl.DIw.OOO 
K - itS.001-$50.CK!C' 

O -JSOO.nOI-Sl.OOO.OOiJ 

R -- tlosl (Real Itslaic Oidy) 


C =$2.50! $5,00!) 

11! - $l.!ifi0,00l-$5.000.<l00 
L - iSO.DOl-SIOO.OOO 
PI -il.0l».00l-s5.000.000 
PJ ’ SMwe (lull $50,000,000 


I.' •-^$5,uyi-SI5.000 
IIJ • Mote tiian $5,000,000 
M - $10C,D01-$250,0(}0 
P2 -■S5.000,CiOI-$25,000,OQO 

1 - C,isli/Markel 


V. -■S15,0Cli-$5Cl,0O0 


V ^CHher 


■noted 
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FINANCIAL DISCLOSURE REPORT 

Name of PcfsCHi Ratting 

Date of Report 


Howdl, Bcr^A 

9/20/ffi^ 


VHI. ADDITIONAL INFORMATION OR EXPLANATIONS iwi"' p“ 


FINANCIAL DISCLOSURE REPORT 

Name of Person Reporting 

DateofReport 


Howell, Beryl A 



IX. CERTIFICATION. 


I certify that all information given above (including infonnation pertaining to my spouse and minor or dependent children, if 
any) is accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was withheld 
because it met applicable statutory provisions permitting non-discl<wure. 


I further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been 
reported are in compliance with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations. 



NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY 
BE SUBJECT TO CIVR. AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104) 


FILING INSTRUCTIONS 
Mai! si^cd original and 3 additional copies to; 

Committee on Financial Disclosure 
Administrative Office of the United States Courts 
Suite 2'301 

One Columbus Circle, N.E. 

Washington, D.C. 20544 
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III. GENERAL (PUBLIC) 

1 . An ethical consideration under Canon 2 of the American Bar Association's Code 
of Professional Responsibility calls for "every latvyer, regardless of professional 
prominence or professional workload, to find some time to participate in serving 
the disadvantaged." Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

Most of my legal career has been spent in public service for the good of the 
people. I believe that my almost seventeen years of public service is 
consistent with this canon. When I was in private practice at Schulte Roth 
& Zabel, I worked pro bono on an immigration matter representing a Haitian 
immigrant seeking asylum. After leaving government service, over the past 
year and one-half, I have provided continuing legal education seminars in 
speaking engagements to law firms, and at conferences of bar 
associations and of federal and local government agencies. 

2. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Do you 
currently belong, or have you belonged, to any organization which discriminates - 
- through either formal membership requirements or the practical implementation 
of membership policies? No. 

If so, list, with dates of membership. What you have done to try to change these 
policies? N/A 

3. Is there a selection commission in your jurisdiction to recommend candidates for 
nomination to the federal courts? 

There is no selection commission for candidates to the U.S. Sentencing 
Commission. 

If so, did it recommend your nomination? N/A 

Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
interviews in which you participated). N/A 

4. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any specific case, legal issue or question in a manner that 
could reasonably be interpreted as asking how you would rule on such case, 
issue, or question? No. If so, please explain fully. N/A 

5. Please discuss your views on the following criticism involving "judicial activism" 

The role of the Federal judiciary within the Federal government, and within 
society generally, has become the subject of increasing controversy in recent 
years. It has become the target of both popular and academic criticism that 
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alleges that the judicial branch has usurped-many of the prerogatives of other 
branches and levels of government. 

Some of the characteristics of this “judicial activism” have been said to include: 

a. A tendency by the judiciary toward problem-solution rather than 
grievance-resolution; 

b. A tendency by the judiciary to employ the individual plaintiff as a 
vehicle for the imposition of far-reaching orders extending to broad 
classes of individuals; 

c. A tendency by the judiciary to impose broad, affirmative duties 
upon governments and society; 

d. A tendency by the judiciary toward loosening jurisdictional 
requirements such as standing and ripeness; and 

e. A tendency by the judiciary to impose itself upon other institutions 
in the manner of an administrator with continuing oversight 
responsibilities. 

The United States Constitution established a three branch federal 
government with checks and balances built into the system to ensure that 
the defined roles and powers of the Judicial, legislative and executive 
branches are restrained and limited. 

The role of the judiciary is particularly circumscribed to deciding only the 
cases before it. Indeed, the judiciary lacks the power to reach out and 
resolve controversies not before it. The power of the judiciary is limited 
not only by the case and controversy requirement but also by other 
jurisprudential doctrines that help focus decisions on those interpretations 
necessary to resolve the case, with opinions outside that realm being 
deemed “dictum” with no legal effect. When the courts are called upon to 
interpret legislation or executive branch regulations they must adhere to 
these principles and interpret the plain language of the provisions at issue. 
The characteristics of “Judicial activism” described in the question pose 
the risk of impinging upon the prerogatives of the political branches and 
should be avoided. 


22 
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Senator DeWine. Thank you very much. I do not want to make 
you nervous, but the family is enjoying watching you on the big 
screen there. 

[Laughter.] 

Ms. Howell. Yes, well, if I could just take a moment to acknowl- 
edge my family who is here. My husband, Michael Rosenfeld, and 
my three children who got to get out of school a little early today, 
Alina, Jared and Calla, and my mother-in-law, Judy Rosenfeld, is 
here. My parents unfortunately are out of the country. And my 
children’s babysitter, Amanda DeBock, is here, and a good friend 
from my prosecutor days, Kirby Heller, is also here. 

Senator DeWine. Good. We welcome them all. 

Ms. Howell. As well as all of my friends on the Committee staff. 

Senator DeWine. We welcome you back. Thank you very much. 

Senator Leahy. 

Senator Leahy. Thank you. 

Senator DeWine. You start and I will follow you. 

Senator Leahy. As I say, Ms. Howell is up for the Sentencing 
Commission, the fairness and sentencing. I almost wonder whether 
we should ask her children how is she at meting out any sen- 
tences? You do not have to answer that. 

[Laughter.] 

Senator Leahy. Bad question. I really do not have any questions 
of Ms. Howell. I know her so well. I just think how fortunate the 
country would be to have her there. I have been very pleased, and 
if I can only just put one bit of a suggestion, I have been extremely 
pleased with the way the Sentencing Commission has worked in 
the last few years. As you look at their results of the various 
things, you cannot really tell whether this was pushed by the Re- 
publican side or the Democratic side. The fact that they have 
reached some consensus, I think, has been helpful to judges. We 
obviously have the recent Supreme Court case which raises whole 
questions, but that is something the Congress is going to try to 
work out. 

In the meantime, I think the Commission must continue to work 
as it has done, and I know the efforts you have made to reach con- 
sensus, so I know that will continue. But I just, I would only em- 
phasize to you as I have to other members of the Commission how 
important that consensus is. And I realize it is not always possible, 
but to the extent that it has been, I think it makes the life of 
judges much, much easier. 

And Judge Boyko, as I understand, there is not a vacancy at the 
moment. You have been nominated for a seat that is still filled; is 
that right? 

Judge Boyko. Yes, Senator, that is correct. 

Senator Leahy. But if you are confirmed, you do not want the 
President to immediately nominate somebody for your seat in an- 
ticipation of your leaving? 

Judge Boyko. Yes, sir. 

Senator Leahy. Most of your work was in State courts. I think 
you said 90 percent or so. How do you expect to get up or what do 
you plan to do to get up to speed for Federal court, keeping in mind 
that they have increasingly large criminal dockets that are some- 
times very complex issues, as well as, of course, civil cases? 
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I do not know exactly what type of procedures they use in Ohio, 
how closely they track either the Federal Criminal Procedures or 
the Federal Civil Procedures, but I assume that there are some dif- 
ferences. Does this concern you and what do you plan to do about 
it? 

Judge Boyko. Thank you for that question. Senator. We carry a 
very heavy caseload in Cuyahoga County State Court, and, as Mr. 
Chairman alluded to, we hear all different types of cases. So we 
have to keep cases moving while giving them due deference. 

Ohio does track the Federal Rules of Civil and Criminal Proce- 
dure. There is very little difference really between the two. So I am 
used to handling a heavy caseload. I do get complicated cases in 
State Court at the Common Pleas level, and I am very familiar 
with the rules of evidence, and they do track very closely between 
State and Federal, Senator. 

Senator Leahy. I know it makes life easier in those States where 
they do. I know a lot of States try to. Senator DeWine mentioned 
the letters of support for you from the President of Norman Minor 
Association, the NAACP’s Cleveland Chapter, I went back in the 
history in the City of Parma. During the 1990s, you were their Di- 
rector of Law. The NAACP filed suit against Parma alleging dis- 
criminatory practices in the hiring practices. 

They had also filed suit against three cities in Ohio. The other 
two cities, and correct me if I am wrong in my facts on this, but 
I understood they fairly quickly settled. Parma chose to fight the 
suit for over a decade opening it to a lot of criticism. What was 
your position there? Obviously, the NAACP is supporting you now, 
but what was your position during this time when Parma would 
not settle, the others did? Were you urging a settlement? What did 
you do? 

Judge Boyko. Thank you again for that question. Senator, and 
it is a good one because as Director of Law, I was lawyer for the 
city. I was not involved in any of the policy decisions that the 
Mayor and Council made with regard to how to handle that case. 
I was in a supervisory capacity. I did my best to work with the op- 
position in resolving the matter, but there were some internal dis- 
agreements on how that should be handled from a policy level. 

Again, it was my obligation to represent the city to the best that 
I could, at the same time trying to push for a resolution of that 
case. It was very difficult at that time. 

Senator Leahy. And am I right that it took nearly ten years to 
resolve? 

Judge Boyko. Yes, it did. Senator. I had left and it was still 
going on. 

Senator Leahy. With what you know about the final resolution, 
are you happy with that? 

Judge Boyko. I am. Senator, because it was a consent decree and 
both sides got together and finally resolved it and came to an 
agreement to finally bring it to an end. 

Senator Leahy. I just find it interesting. We do not have these 
situations in Vermont because of our, not from any great purity on 
our part, but because of racial makeup in our State, and I know 
it can sometimes be difficult, but I was stuck on the fact that it 
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had taken longer there than the others, and I appreciate your an- 
swer. I think it is very candid. 

Judge Boyko. Thank you, Senator. 

Senator Leahy. Mr. Chairman, I have no other questions. I am 
sure you are going to submit Ms. Howell to withering cross-exam- 
ination. 

Senator DeWine. I have about two hours’ worth. 

Ms. Howell. Thank you for that invitation. 

Senator Leahy. Yeah, but knowing that, having seen her cross- 
examining and knowing the reputation she had, the brilliant rep- 
utation she had as a prosecutor, I think she will be safe. 

Senator DeWine. I think she can survive. 

Senator Leahy. Actually, you know, you got a lot of prosecutors 
here. Senator DeWine — 

Senator DeWine. That is right. 

Senator Leahy. — myself. 

Senator DeWine. Judge. 

Senator Leahy. Boyko and Ms. Howell. So old home week. But 
if you do not mind, I am going on to other things. I did want to 
be here, of course, for Ms. Howell and her family, who I will freely 
admit so everybody knows where my prejudices are, are close 
friends of my wife’s and mine, and greatly admired by us, but also 
I just want again to compliment everybody who worked so hard to 
get the closed captioning going. If this works here, I suspect the 
day will soon come where this will be the norm in all committees. 

Senator DeWine. It is a great thing to see. It is good. Thanks, 
Pat. Thank you. Senator. Ms. Howell, I wonder if you could kind 
of give us your just general philosophy how you will approach this 
new position, a very general question, but I think I would just kind 
of like to hear a little bit about how you look at this job? 

Ms. Howell. Well, I have had experience with the sentencing 
guidelines since 1987 when I first became a prosecutor, and that 
is when the sentencing guidelines first became effective, and spent 
I think the first couple years of my life as a young prosecutor 
learning how to use the guidelines and working with the judges in 
the Eastern District of New York and other practitioners there on 
how to effectively implement them. 

And I think, through that process, I have gained an enormous re- 
spect for the guidelines although they are not perfect and critics, 
you know, have points that they can make about them that may 
be accurate, but generally I think that the guidelines have, you 
know, certainly reached some of the statutory goals that Congress 
laid out for them, and I look forward to working as an integral part 
of the Commission to help, you know, ensure that the guidelines 
continue to reflect congressional intent and the statutory goals to 
reduce unwarranted sentencing disparities and promote trans- 
parency, accountability in the sentencing process. 

Senator DeWine. If you look back in the history of the guidelines 
and the history of the Sentencing Commission, is there anything 
that you have learned from that history that would help guide you 
in the decisions in the future? We always look back at either mis- 
takes or successes or trends. What have we learned, collectively 
about the history of the Sentencing Commission that would help us 
in the future? 
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Ms. Howell. Well, I know that there were times when even dur- 
ing my tenure on the Senate Judiciary Committee staff when there 
were — it is not a full slate of Commissioners on the Sentencing 
Commission — and people, I think within the Senate and within the 
Congress, perhaps both houses, questioned sort of the role of the 
Sentencing Commission. 

I think one of the, you know, important jobs of the Sentencing 
Commission I think is to also maintain good communications with 
certainly members of the House and Senate Judiciary Committees 
that have jurisdiction over criminal justice issues and sentencing 
guidelines, in particular, to, you know, make sure that there are 
open lines of communication there, and that when the Sentencing 
Commission makes proposed rule changes that the reasoning be- 
hind those proposals are, you know, fully understood by members 
of Congress, and that there can be a dialogue, and I think that one 
of the things that I may be able to bring to the job is an ability 
to assist in that dialogue. 

Senator DeWine. What about the other side of that coin which 
is the judges? There is the natural, I do not want to overgeneralize 
here, but, you know, natural inclination of many judges not to like 
the whole idea of the Sentencing Commission anyway. So how do 
you get input from judges or do you? Is that part of the role of the 
Sentencing Commission or not? 

Ms. Howell. I think that the — I mean and that is one of the 
things that I am going to learn. Senator. I mean I am certainly, 
you know, I am much more familiar from my past experience with 
the communications between the Hill and the Sentencing Commis- 
sion. I mean I do know that the Sentencing Commission has reg- 
ular meetings with the Criminal Law Committee of the Judicial 
Conference, and that they have probably much more regular, you 
know, contact with the judges and certainly, you know, but I am 
not — I will be honest with you. I am not fully apprised yet of all 
of the communications with the judiciary. 

Senator DeWine. Okay. Judge Boyko, every judge has a different 
style. Describe your style for us. How do you deal with lawyers, for 
example? 

Judge Boyko. Mr. Chairman, I would like to think of myself as 
user friendly. The cases and the clients are tough enough; the court 
does not have to add to that. I want to make sure that everybody 
believes that their case was fully heard before me before they leave 
that courtroom and that is important because of their clients, not 
just the attorneys. 

The client’s first question, did the judge listen to you; did he hear 
our side of the argument, he or she; was he fair; what did he think? 
Those are the questions that the clients ask of the attorneys. So 
it is my job, my duty, to make sure that the attorney is able to an- 
swer that question by saying yes, we were given full and fair con- 
sideration even if he did not rule in our favor. It is the perception 
of what went on that drives me to think that way and act accord- 
ingly. 

Senator DeWine. A complaint you hear sometimes from lawyers 
is the judge did not allow me to try my case. How do you react to 
that? 
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Judge Boyko. I have heard the complaint before. In my court- 
room, the lawyers are allowed to try their cases, and you have to 
strike the balance and the key to that is setting parameters before 
the trial starts, sitting down with counsel, going over what you ex- 
pect of them, ask their opinion on things, how long certain phases 
of the trial they think will last, and allow them to be heard during 
trial, because again the only way a client can be heard, a litigant 
can be heard, is through their attorney, and if you do not give the 
attorney the opportunity to be heard during trial, the client is not 
heard during trial. 

Senator DeWine. You have been on the bench for a number of 
years now. What has that experience taught you? I will not ask you 
the questions of what mistakes you have made, but what have you 
learned from that experience that will help you be a better Federal 
judge, understanding that Common Pleas is a trial court bench in 
Ohio and is frankly very similar to the Federal bench with dif- 
ference in jurisdiction obviously? 

Judge Boyko. Yes. Thank you for that question. Senator, and 
what I have learned is that even though we have a great amount 
of cases that we have heard, and I have heard probably in the 
neighborhood of 8,600 cases since I have been there eight years, 
that each case is important to that person who comes in front of 
you, and you cannot forget that, that it may be, quote, “run of the 
mill,” or you have seen this type of case a thousand times, but it 
is important to that person. 

So I stick with that and remind myself daily that every case is 
important and I should not shirk my responsibility just because I 
have seen this before. I take that same attitude, enthusiasm, en- 
ergy, and hopefully we all learn from our mistakes, and we do 
make them, and I think the best thing anyone can do, including a 
judge, is admit that you have made a mistake, learn from it and 
move on. Do not be bigger than the job. No one is every bigger than 
the job. 

Senator DeWine. Why do you want to be on the Federal bench? 

Judge Boyko. Mr. Chairman, I love being a trial judge. I love the 
dynamics of trial. I love the interaction with the attorneys, the liti- 
gants, and I have dedicated most of my professional life to public 
service. To serve on this nation’s premier trial bench would be not 
only the epitome of my career, but allow me to fulfil my dream of 
public service for a lifetime. 

Senator DeWine. Docket management is always a challenge on 
the Federal court. What have you learned in your current position? 
How do you do it? How do you move cases? How are you going to 
move cases expeditiously and keep things rolling, make sure people 
have their day in court on time? 

Judge Boyko. Thank you, Mr. Chairman. Again, as I mentioned 
before, we do have a heavy caseload so I am used to moving cases. 
In Cuyahoga County alone last year, we had upwards of 17,000 
criminal indictments and 35,000 civil cases filed each year. So we 
are used to moving a great number of cases. 

You meet with the attorneys. First off you set deadlines. You 
give them realistic deadlines, enough time to prepare their cases, 
but with the expectation that those time frames will only be moved 
if necessary, and sometimes it is. Sometimes there are emer- 
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gencies; sometimes there is illnesses, and you have to accommodate 
them and be reasonable with that. 

Set a trial date; stick with it. I found very helpful if the attor- 
neys are having discovery problems, for instance, instead of having 
them paper the case to death, call me, call my staff attorney, we 
will get you in, sit you down for 15 minutes, resolve it and move 
on. That not only saves time for the case itself but saves the liti- 
gants extra money. 

Senator DeWine. Talk to me a minute about your view of judicial 
temperament. What kind of judicial temperament would you say 
you have? And what is the proper judicial temperament? 

Judge Boyko. Proper judicial temperament is treat everybody 
the way you want to be treated. When I was practicing law, I only 
asked two things of a judge: to give me a fair hearing and treat 
me with respect. I have kept that in mind ever since I have walked 
onto the bench, and I believe I have conducted myself accordingly. 
Again, the perception of our system is huge. You want the public 
to believe that the judges are fair, open-minded, non-emotional, 
and that they give the attorneys the time of the day and henceforth 
the litigants the time of the day. And I would carry that tempera- 
ment with me if I am fortunate enough to be on the federal bench. 

Senator DeWine. Judge, what do you think has been your most 
challenging case while serving as a judge, and can you tell us about 
that? 

Judge Boyko. Certainly, Mr. Chairman, and thank you. My most 
challenging case was probably about five or six years ago when I 
had the capital murder trial of a defendant who had shot a Cleve- 
land police officer to death on the streets of Cleveland. 

It was a very challenging case, not because of the complexity of 
the issue itself, which was the aggravated murder, but because of 
the extreme emotionalism and heavy media coverage of that trial. 
Had officer after officer come in and break down on the stand. The 
jury would break down in tears listening to the testimony. I had 
the jurors after the case crying when the verdict was being read. 
Some of them had to actually seek psychological counseling as a re- 
sult of this case. There was turmoil within the jury deliberations 
themselves such that it was an 11 to one decision that was turned 
around by that one person, and many of the jurors could not for- 
give themselves for that. That was the most challenging case I 
have ever had. 

Senator DeWine. And how did you deal with that then? 

Judge Boyko. You have to be the eye of the storm in the sense 
that when everybody else is breaking down or things are running 
amok, you have got to be stable, pull everybody together. If breaks 
are necessary, give them breaks. Take time so that everybody can 
collect themselves. Remind them that we are here in trial, but you 
have got to be compassionate when you do that because this is a 
very tumultuous experience for everybody that was involved includ- 
ing myself. I will never forget the case. 

But you have got to be stable enough. Remember it is your court- 
room, you are in control, but give the people time to collect them- 
selves and move on. 
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Senator DeWine. Judge, you serve on a trial court bench that at 
least by Ohio standards is a big bench. How many judges, Common 
Pleas judges, are there in Cuyahoga County? 

Judge Boyko. We have in the General Trial Division 34 that sit 
in my division. Of course, there are other divisions. There is a Pro- 
bate, Juvenile and Domestic, and so there are many other Common 
Pleas judges, but in the General Trial Division, we have 34 judges. 

Senator DeWine. And how do you all interact? You all have, ob- 
viously, your own docket, but — 

Judge Boyko. We have regular judges’ meetings. We also have 
committee meetings. I sit on the Criminal Rules Committee, the 
Jury Committee. I head the Veterans Service Committee. So we are 
constantly meeting on different issues, and I think that it is impor- 
tant to have collegiality. It is important for judges to talk to find 
out what the issues are in their own courtrooms, how attorneys are 
acting, how the cases are being tried. 

We help one another with suggestions after going through dif- 
ferent experiences so that, again, the collegiality is extremely im- 
portant when you sit on a bench as large as the one I serve on. 

Senator DeWine. Judge, under what circumstances do you be- 
lieve it appropriate for a Federal court to declare a statute enacted 
by Congress unconstitutional? 

Judge Boyko. Well, Mr. Chairman, thank you for that difficult 
question, and it is a difficult one, because I think, first of all, prob- 
ably it would be a rare circumstance if that happened, but you 
have to do a step-by-step analysis. There is a strong presumption 
of constitutionality for any legislative act. And you have to look at 
every facet. 

When I say that, you have to start from beginning, get the facts, 
get all the facts that you possibly can, distill the operative facts 
from what you have, then start looking above, above at Supreme 
Court decisions, the Sixth Circuit Court of Appeals. Let us see 
what they have done, what their decisions have been in that issue, 
on that issue and area of law. 

It is not for me to impose my will on a case. It is for me to look 
at Supreme Court decisions. Sixth Circuit decisions, and impose 
what I believe their will is, and if I am convinced, if I am convinced 
after giving all due deference, because I am a strong believer in the 
separation of powers, that it is right to rule it unconstitutional, I 
would do that. But again, it would only be in very rare cir- 
cumstance, Mr. Chairman. 

Senator DeWine. Well, let me follow up with that, and I think 
you have certainly, at least partially if not completely, already an- 
swered this, but in general Supreme Court precedents are, of 
course, binding on all lower courts and the circuit court precedents 
are binding on the district courts within that particular circuit. 

I have to ask you as we all ask all nominees whether you are 
committed to following the precedents of higher courts faithfully 
and giving them full force and effect even if you personally disagree 
with such precedents? 

Judge Boyko. Unequivocally, yes. Senator. There is no question 
that is my duty under oath to follow those decisions and to inject 
my personal views or opinions would be highly improper. 
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Senator DeWine. You stated — I appreciate your answer — there 
may be times, however, when you will be faced with cases of first 
impression. If there were no controlling precedent concluding an 
issue with which you were presented in your circuit, to what 
sources would you turn for persuasive authority? What principles 
will guide you or what method will you employ in deciding cases 
on first impression? 

Judge Boyko. Thank you for that question, Mr. Chairman, be- 
cause I had to face it actually in State court. So we have to start 
with again gathering the facts, looking at Supreme Court cases. If 
there are none there, moving on to the Court of Appeals level. If 
there are none there, look at the trial level, but you have to start 
from the beginning. Statutory construction means you look at the 
plain language. 

Then you look at the statutory and case law that surrounds that. 
I had an issue of attorney-client privilege surviving a death that 
I had to address in Ohio for the first time, and there were no cases 
on all fours that I could point to to guide my decision. So I had to 
carefully analyze what was available in other districts, other coun- 
ties in Ohio, and there were none. 

So I literally had to go out of State to find persuasive authority 
to render my decision. So it is a painstaking step-by-step logical 
analysis using statutory rules of construction that you employ to 
reach that decision. 

I would do the same on the Federal bench. You have to again 
give all due deference to whatever persuasive authority is out 
there, but it just be logical, cogent, and reasonable. 

Senator DeWine. Well, I want to thank both of you very much 
for your testimony here today. As Ms. Howell knows, the record 
will remain open, and members of the Committee may be submit- 
ting written questions. We would encourage both of you, of course, 
to respond to those questions if you receive them as soon as pos- 
sible. The record will remain open. We appreciate your testimony. 

Before we conclude the hearing today, though, I want to take a 
minute to recognize someone who is here in the audience as she 
has been here for literally hundreds of Senate Judiciary Committee 
nominations hearings over the years. Sheila Joy is retiring from 
the Department of Justice on October 1. This is her last, we believe 
at least, her last Judiciary Committee hearing. Sheila, will you 
stand up, please, so we can recognize you, please? 

[Applause.] 

Senator DeWine. Sheila has been with the department since 
1968, has served under 14 attorney generals. She has been facili- 
tating judicial nominations for 26 years in both Democratic and Re- 
publican administrations. She has played a role in confirming over 
1,400 judges to our Federal court including eight of the nine cur- 
rent Supreme Court justices. 

She has patiently worked with all the nomination staff on this 
Committee and the entire Senate including the various members of 
my Judiciary Committee staff, and let me just say that she will cer- 
tainly be missed. 

Sheila, on behalf of Chairman Hatch, Senator Leahy, and all the 
current and certainly former members of the Senate Judiciary 
Committee, I would like to thank you for your hard work and your 
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dedication and your service and for contributing to one of the most 
important roles that this Committee plays or that this Senate 
plays, and we just thank you very much for your great work. And 
we certainly wish you the best in your retirement. Thank you very 
much. 

Ms. Joy. Thank you for your very kind words. 

Senator DeWine. Thank you very much. The hearing will be ad- 
journed. 

[Whereupon, at 4:30 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 

JUDGE CHRISTOPHER A. BOYKO 


September 29, 2004 


The Honorable Onin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 


Dear Chairman Hatch; 

Attached are my responses to Senator Leahy’s written follow up questions to my Hearing 
on September 22, 2004. 

Thank you for your consideration. 

Respectfully, 

Christopher A. Boyko, Judge 



cc: Senator Patrick J. Leahy 
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Written Responses of Judge Christopher A. Boyko to the 
Written Questions of Senator Patrick J. Leahy 

1. In 2001, the Cleveland Plain Dealer reported about a case involving a child 
molester who negotiated a plea agreement with the prosecutor, and where 
you were the presiding judge. You apparently sentenced the man to prison 
for eighteen years. According to the news article, during the sentencing 
hearing, you told the defendant, “There’s a special place in hell for you. 
Predators of children are the lowest form of life on the planet.” While many 
may share your feelings, judges are also expected to remain fair and 
impartial and treat others with dignity. 

a. Do you recall making this statement? Please provide a copy of the 
transcript from the sentencing hearing for this defendant, David K. 
King (approximate date; March 15, 2001). If there is a written 
opinion in this case, please provide a copy. 

Response: Although 1 do not specifically recall this statement, I acknowledge it, since 
the sentencing transcript so states. A copy of the sentencing hearing is attached. There 
was no written opinion in this case. 

b. The Ohio Code of Judicial Conduct, Canon 3, section B(4) states; “A 
judge shall be patient, dignified, and courteous to litigants, jurors, 
witnesses, lawyers, and others with whom the judge deals in an official 
capacity.” Section B(5) of the same Canon states; “A judge shall 
perform judicial duties without bias or prejudice.” The Code of 
Conduct for federal judges contains similar provisions. How. do you 
reconcile your statement in this case with the Ohio Code of Judicial 
Conduct? 

Response; In this case, as in all others, 1 gave defense counsel and the defendant, Mr. 
King, a full and fair opportunity to be heard before passing sentence. As the transcript 
demonstrates, I ensured that the defendant’s rights were protected and that he understood 
the consequences of his plea agreement. The Plain Dealer article and the sentencing 
transcript provide the background for what I clearly remember as an emotionally charged 
courtroom full of seven boys and their families who suffered immeasurably. The young 
boys, including the defendant’s own son, were repeatedly raped, physically violated and 
emotionally and psychologically ravaged over a period of years. I saw the tears, the boys 
shaking, a parent having an asthma attack, the boys’ fear of being in the same room with 
the defendant, the recounting of a near suicide of one of the victims. I can understand 
how these two sentences might be perceived. I can assure you that it is not my normal 
practice to use such language. However, I believe that a review of the entire transcript 
demonstrates that 1 comported myself in a matmer consistent with the Code of Judicial 
Conduct. 


1 



365 


c. What will you do, to ensure that you - as well as the lawyers, staff, 
court officials and others subject to your direction and control — are 
patient, dignified, and courteous to other litigants. Jurors, witnesses, 
and lawyers? 

Response: There are several factors that control my conduct and those whom I supervise. 
First, as I continue to give speeches on “Professionalism” I am more aware of my own 
conduct and pass my thoughts on to those around me. Second, I have tried to build a 
reputation for being courteous and dignified to litigants, jurors, witnesses and lawyers. If 
confirmed to the federal district court, I would continue to set a tone of dignity and 
respect towards everyone who appears in the courtroom. 

2. On numerous occasions the Court of Appeals of Ohio reversed your decisions 
for abuses of discretion or blatant mistakes in applying the law. Since you 
did not provide copies of your underlying opinions in this case, my 
understanding of your rulings are based on the appellate court decisions. 

For example, in Beard v. Meridia Huron Hospital , the appellate court found 
your decision to admit certain evidence a clear abuse of discretion because 
the evidence materially prejudiced the defendant. The court concluded that 
“the trial court’s action was inconsistent with substantial Justice.” In 
Molchan v. Williams , you granted the plaintiffs motion to impose a 
discovery sanction on the defendant insurer. The appellate court held that 
you abused your discretion in imposing the sanction, finding the sanction to 
be “unreasonable, arbitrary, and unconscionable.” In light of these Court of 
Appeals decisions, as well as others, how can you assure me that you will not 
“abuse your discretion” as a federal District Court Judge? Please provide 
me with copies of your underlying opinions in these two cases. 

Response: I attempt to carefully apply the law to the individual facts of each case and 
would continue to do so if I were confirmed to the federal district court. I believe that a 
review of my entire record would demonstrate that I am a fair and impartial judge. In 
addition, I have spent four straight years at the National Judicial College focused on 
constantly improving myself with courses such as Advanced Evidence, Managing Trials 
Effectively, and Conducting the Trial. I can assure the Committee that 1 would continue 
to apply the law in a fair and impartial manner if confirmed. 

In addition, to clarify, although Beard v. Meridia Huron Hospital was on my docket, I 
did not try the case. Because 1 was in trial on a criminal case. Beard was referred to 
retired Judge Robert Feighan for trial. 1 have attached a copy of part of the Court’s 
docket in this case to confirm that I did not try the case. 


2 
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3. Please provide copies of the articles that you wrote for the Cuyahoga Bar 
Association publication “Law and Fact.” 

Response: The articles are attached. 


3 
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THE STATE OF OHIO, ) 

) SS: CHRISTOPHER A. BOYKO, J. 

COUNTY OF CUYAHOGA.) 

IN THE COURT OF COMMON PLEAS 

CRIMINAL DIVISION 

THE STATE OF OHIO, ) 

) 

Plaintiff, ) 

) 

-V- ) Case No. CR-395587 

) C/A: N/A 

) 

DAVID KING, ) 

) 

Defendant. ) 


DEFENDANT'S TRANSCRIPT OF PROCEEDINGS 


APPEARANCES : 

WILLIAM D. MASON, ESQ., Prosecuting Attorney, 
by: KESTRA SMITH, ESQ., Assistant County 
Prosecutor, 

on behalf of the Plaintiff; 

DONALD BUTLER, ESQ., 

on behalf of the Defendant. 


Bruce J. Bishilany, RDR/CRR 
Official Court Reporter 
Cuyahoga County, Ohio 


368 


03/29/21)04 15:46 FAX ’2163464036 CUV CO COMHOM PLEAS CT 0008/043 


THE STATE OF OHIO, ) 

) SS: CHRISTOPHER A. BOYKO, J. 

COUNTY OF CUYAHOGA,. ) 

IN THE COURT OF COMMON PLEAS 
CRIMINAL DIVISION 

THE STATE OF OHIO, ) 

) 

Plaintiff, ) 

) 

-V- ) Case No. CR-395587 

) C/A: N/A 

) 

DAVID KING, ) 

) 

Defendant. ) 


DEFENDANT'S TRANSCRIPT OF PROCEEDINGS 


BE IT REMEMBERED, that at the January 
A.D., 2001 term of said Court, to-wit, 
commencing on Thursday, March 15, 2001, this 
cause came on to be heard before the Honorable 
Christopher A. Boyko, in Courtroom No. 19C, 
Courts Tower, Justice Center, Cleveland, Ohio, 
upon the indictment filed heretofore. 
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1 THURSDAY MORNING SESSION, MARCH 15, 2001 

2 THE COURT: We are proceeding 

3 on case number 395587, the State of Ohio versus 

4 David King. Mr. King is present in court with 

5 counsel, Mr. Donald Butler. On behalf of the 

6 State of Ohio Ms. Kestra Smith. This' matter 

7 has been set for trial.. today . Ms. Smith, go 

8 ahead. 

9 MS. SMITH: Judge, may it 

10 please the Court, Judge, this is a case, it is 

11 a 29 count indictment. All of the victims 

12 being boys under age 13 at the time of the act. 

13 Judge, I have met with Mr. Butler this 

14 morning and he advises me at this juncture on 

15 the day of trial his client's wish to change 

16 his plea from not guilty. The state is 

17 therefore offering him to plead to count 24, 

18 which is one count of rape, deleting the sexual 

19 violence specification, as well as deleting the 

20 language that talks about force, and the child 

21 under the age of 13. 

22 The state expects also that he will 

23 plead to count 20, which is also one count of 

24 rape, amending that count in the indictment to 

25 delete the sexual violent predator 
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specification as well as deleting the language 
of force and the child being under the age of 
13 at the time of the act. 

The state is also offering that Mr. 
King plead to count 15, felonious assault, as 
well as counts two, 12, 17, 19 and 20, all 
counts of gross sexual, imposition, deleting in 
those counts the language sexual violent 
predator specification as well. 

Judge, as part and parcel of this plea 
agreement it is agreed that Mr. King will spend 
18 years in prison. No shock probation, no 
early release as well as part of the plea 
agreement . 

It is part of his plea that he agrees 
to being found a sexual predator, which means 
that he will have to register for the rest of 
his life when he gets out every 90 days. 

Now, Judge, this plea has been 
approved by Tom Sammon, who is the supervising 
attorney in my office as well. 

I have all the victims except for one, 
the defendant's own son isn't here but the 
other victims are present in the courtroom as 
well as the parents of the victims. I have 
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1 discussed this case with them and they are in 

2 agreement with this plea. 

3 The State of Ohio has made no threats 

4 nor any promises to induce this plea. 

5 THE COURT: Thank you, MS. 

6 Smith . 

7 MS. SMITH: ..." The parents do 

8 want to be heard, some of them, at some point . 

9 THE COURT: Okay. 

10 Mr. Butler. 

11 MR. BUTLER: Judge, that’s a 

12 correct statement of the plea agreement that I 

13 have discussed with my client after discussing 

14 same with the State of Ohio and at this time my 

15 client is prepared to withdraw his formerly 

16 entered plea of not guilty and enter pleas of 

17 guilty to counts 24, 20, 15, 2, 12, 17, 19 and 

18 29 as amended by the State of Ohio with the 

19 understanding that after his plea of guilt to 

20 these counts of the indictment is accepted by 

21 the Court, the Court will go over his 

22 Constitutional rights with him. 

23 Judge, I'm satisfied that after you 

24 have went over his Constitutional rights with 

25 him that the plea of guilty that he will give 
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1 to these counts of the indictment will be 


2 

knowingly, intelligently and • 

voluntarily made 

3 

with the further understanding that all other 

4 

counts will be nolled against 

him. 

5 

THE COURT: 

Okay. Mr. 

6 

Butler, is there an agreement 

to the sexual 

7 

predator classification? 


8 

MR. BUTLER: 

That's correct. 

9 

Your Honor. 


10 

THE COURT: 

Mr. King, did you 

11 

understand everything that has taken place in 

12 

your case so far? 


13 

THE DEFENDANT: 

Yes . 

14 

THE COURT: 

As you stand 

15 

before me right now are you under the influence 

16 

of alcohol or drugs? 


17 

THE DEFENDANT: 

No. 

18 

THE COURT: 

Is your mind 

19 

clear? 


20 

THE DEFENDANT: 

Yes . 

21 

THE COURT; 

Are you on the 

22 

same page with Mr. Butler? 


23 

THE DEFENDANT: 

Yes . 

24 

THE COURT: 

Let ' s go over the 

25 

plea agreement. You will plead to counts two. 
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1 12, 15, 17, 19, 20, 24 and 29. Let's go over 

2 those in detail. 

3 Count two is GSI, the specification is 

4 removed. 12 is gross sexual imposition. 

5 Again, the specification is removed. Count 15 

6 is felonious assault, the sexual motivation 

7 specification is removed'. Count 17, gross 

8 sexual imposition, the specification is 

9 removed. Count 19, gross sexual imposition, 

10 the specification is removed. Count 20 Is 

11 rape, the specification is removed. Count 24 

12 is rape, the specification is removed. Count 

13 29 is gross sexual imposition, the 

14 specification is removed. 

15 Now for each of those gross sexual 

16 imposition charges, those are felonies of the 

17 third degree, potential sentence on those are 

18 one to five years, $10,000 in fines, not 

19 subject to a community control; do you 

20 understand that, Mr. King? 

21 THE DEFENDANT: Yes. 

22 THE COURT: Count 15 is 

23 felonious assault, that's a felony of the 

24 second degree, potential sentence is two to 

25 eight years, that's a $15,000 fine. Again, 
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1 presumption is prison on that; do you 

2 understand that? 

3 THE DEFENDANT: Yes. 

4 THE COURT: Count 20 and 

5 count 24, each of those are rape charges. 

6 Those are felonies of the first degree, for 

7 each of those counts potential sentence is 

8 three to ten years, up to $20,000 in fines, 

9 presumption is prison; do you understand that? 

10 THE DEFENDANT: Yes. 

11 THE COURT: Since there will 

12 be no chance of community control in this 

13 situation, I must advise you that when you are 

14 sent to prison please keep in mind that the 

15 parole authority has the power to place 

16 conditions upon you when you are released. 

17 Those conditions will last five years; do you 

18 understand that? 

19 THE DEFENDANT: Yes. 

20 THE COURT: And if you 

21 violate any of their conditions you will find 

22 yourself back in prison. You can serve up to 

23 nine months for each incident and for repeated 

24 violations up to one-half of the maximum term; 

25 do you understand that? 
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1 THE DEFENDANT: Yes. 

2 THE COURT: Another thing, 

3 Mr. King, if you do commit a new felony or 

4 felonies, in addition to the time you can serve 

5 for those, you can again be brought back into 

6 prison for these charges and you can serve up 

7 to an additional one yearr in prison; do you 

8 understand that? 

9 THE DEFENDANT: Yes. 

10 THE COURT: You also 

11 understand you have agreed to be classified as 

12 a sexual predator. You have to register when 

13 you are released once every 90 days for life 

14 with the county sheriff in the county in which 

15 you reside. If you do change addresses you 

16 must notify the sheriff's office at least seven 

17 days in advance so they know where you are 

18 going to live so they keep track of you at all 

19 times; do you understand that the failure to do 

20 this could constitute a separate crime; do you 

21 understand that? 

22 THE DEFENDANT: Yes. 

23 THE COURT; Do you have any 

24 questions at all about this? 

25 THE DEFENDANT: No. 
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1 

THE COURT: 

Now that you 

2 

understand the remaining 

charges, all the 

3 

potential penalties, are 

you willing to enter 

4 

pleas of guilt to the charges 1 have just 

5 

discussed with you? 


6 

THE DEFENDANT: 

Yes . 

7 

THE COURT: 

All right. Mr. 

8 

King, are you an American 

citizen? 

9 

THE DEFENDANT: 

Yes . 

10 

THE COURT: 

How old are you 

11 

right now? 


12 

THE DEFENDANT: 

31. 

13 

THE COURT: 

How far did you 

14 

go in school? 


15 

THE DEFENDANT: 

Got my GED. 

16 

THE COURT: 

Do you understand 

17 

that by entering pleas of 

guilty you are 

18 

waiving or giving up certainly Constitutional 

19 

rights? 


20 

THE DEFENDANT: 

Yes . 

21 

THE COURT: 

Let me know that 

22 

you understand those rights by saying yes to 

23 

the questions I ask you. 


24 

Do you understand you have the right 

25 

to trial by jury or by a 

judge? 
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2 THE COURT: You have the 

3 right to call witnesses to appear and testify 

4 in your behalf? 

5 THE DEFENDANT: Yes. 

6 THE COURT: You have the 

7 right to confront and cross examine witnesses? 

8 THE DEFENDANT: Yes. 

9 THE COURT: You have the 

10 right to have the State of Ohio prove your 

11 guilt beyond a reasonable doubt? 

12 THE DEFENDANT: Yes. 

13 THE COURT; You have the 


14 right not to testify at trial and no one may 

15 use your silence against you? 

16 THE DEFENDANT: Yes. 

17 THE COURT: Other than what 

18 has been agreed to for the sentence, has anyone 

19 else made any threats or promises in order to 

20 convince you to change your pleas? 

21 THE DEFENDANT; No. 

22 THE COURT; Are you currently 

23 on probation or parole in any other case? 

24 THE DEFENDANT: 


25 


THE COURT: 


No . 

And you 
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1 understand that legally the Court could proceed 

2 and will proceed to sentencing you after 

3 accepting your pleas? 

4 THE DEFENDANT; Yes. 

5 THE COURT: Okay. Mr. King, 

6 as to count two, GSI, as amended, felony of the 

7 third degree, how do yrou plead? 

8 THE DEFENDANT; Guilty. 

9 THE COURT; Count 12, gross 

10 sexual imposition, a felony of the third 

11 degree, how do you plead? 

12 THE DEFENDANT: Guilty. 

13 THE COURT; Count 15, 

14 felonious assault, a felony of the second 

15 degree, how do you plead? 

16 THE DEFENDANT: Guilty. 

17 THE COURT; Count 17, gross 

18 sexual imposition, a felony of the third 

19 degree, how do you plead? 

20 THE DEFENDANT: Guilty. 

21 THE COURT: Count 19, gross 

22 sexual imposition, a felony of the third 

23 degree, how do you plead? 

24 THE DEFENDANT: Guilty. 

25 THE COURT: Count 20, rape, a 
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felony of the first degree, how do you plead? 

THE DEFENDANT: Guilty. 

THE COURT: Count 24, rape, a 

felony of the first degree, how do you plead? 

THE DEFENDANT: Guilty. 

THE COURT; And count 29, 

gross sexual imposition^ a felony of the third 
degree, how do you plead? 


THE DEFENDANT: Guilty. 

THE COURT: The Court finds 

the defendant has knowingly, intelligently, 
voluntarily entered his plea with a full 
understanding of his Constitutional rights and 
therefore will enter findings of guilt on those 
specific charges. The rest of the charges will 
be dismissed. 

Mr. King, do you have any questions at 
all about what we just did? 

THE DEFENDANT: No. 

THE COURT; You understand 


everything so far? 

THE DEFENDANT : Yes . 

THE COURT: Mr. Butler, is 
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there any reason why we should pass sentence at 
this time? 
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1 MR. BUTLER: No, Your Honor. 

2 THE COURT: Before we hear 

3 from you and Mr. King, Ms. Smith, on behalf of 

4 the State of Ohio. 

5 MS. SMITH: Thank you. Judge. 

6 It is my understanding that Dessirae 

7 Thomas and Mona Basala.,will speak. 

8 THE COURT: Step forward, 

9 please. I want them over to this side. Okay. 

10 Who is speaking first? 

11 MS. D. THOMAS: Your Honor, I 

12 want to. 

13 THE COURT: Can you please 

14 give me your name, ma'am? 

15 MS. D. THOMAS: My name is 

16 Dessirae Thomas. My two sons were involved in 

17 this and I want you to know that this man 

18 destroyed the trust that my sons had in the 

19 male gender to the point they will not even 

20 stay in the room by themselves with their 

21 grandfathers. They have to be at my side or my 

22 husband's side when they are not in school. 

23 They don't trust anybody any more and I don't 

24 think that is fair for them. That's all I 

25 wanted to say. 
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1 THE COURT: Thank you, ma'am. 

2 Your name, ma'am, 

3 MS. F. THOMAS: Felona Thomas. 

4 I just wanted to say, you know, as 

5 much as wrong has been done here, I can't say I 

6 hate anybody, I pity them. These kids, it's 

7 sad my 13 year old is suicidal. I have five 

8 boys involved in this but because of my nerves 

9 I couldn't deal with things with my kids, that 

10 I put my faith in somebody that pretended to be 

11 a friend. 

12 I advised everybody around me to know 

13 who your friends are because these kids, they 

14 are living through nightmares. They cry 

15 together, they stay together. Last night they 

16 wanted to be together before the trial at my 

17 house. They needed that. Today they wanted to 

18 eat lunch together because they wanted one last 

19 day before they had to face him. 

20 They have stated to me that to have 

21 lost faith. It seems like the person that — 

22 one of the people that they cared about the 

23 most is the one who hurt them the most. 

24 18 years is a short time compared to 

25 what these kids are going to have to live with 
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1 because they are going to have to live with 

2 this until the day they die. So I hope, Dave, 

3 you learned a lesson from all this, you change 

4 your life. You do what's right. Don't hurt 

5 anyone again. These kids loved you, every one 

6 of them did. You were their hero. You were 

7 somebody that could be- there for them. Don't 

8 let anyone else down, please. 

9 THE COURT: Thank you, ma'am. 

10 Your name, ma'am. 

11 MS. BASALA: My name is Mona 

12 Basala and I just wanted to say that I really 

13 don't think that 18 years is enough. I think 

14 he deserves more, but he put our kids through 

15 enough right now and we don't need to put them 

16 on the stand to see his face again. 

17 And, David, I don't understand you, 

18 they trusted you, we trusted you. We had 

19 cookouts together, our families, they were 

20 friends, and the whole time you were molesting 

21 our children. How can you do that? 

22 I just want to know, I just want to 

23 know why you did that. Were they mean to you? 

24 Did you like them not looking up to you? Is 

that what it was? 


25 
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I don't understand, David. I don't 
understand. I just don't understand. 

I'm done, Your Honor. 

THE COURT: Thank you. 

Ms. Smith, anything else on behalf of 


the state? 


MS. SMITH: 

behalf of the state. 

THE COURT: 


Nothing else on 
Thank you. Judge. 

Mr. Butler, on 


behalf of Mr. King. 

MR. BUTLER; Judge, just 

briefly, I think this entire experience is 
obviously traumatic for all and I think my 
client is hard pressed about what has occurred 
here and what his conduct was in the situation. 
He realized that he had a relationship with not 
only these children but the families, and he is 
regretful and he is remorseful as to what 
happened here. He has expressed that to me. I 
think he wants to just put this behind him so 
that he can at some point get on with his life. 

These children have been taken away 
from him. He will probably never see his 
children again. So he has lost a lot here and 
he is going to pay a tremendous price for it 
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and he understands that and he has accepted 
that responsibility by entering a plea and 
saving these kids from testifying in this 


4 courtroom. 


I just think. Judge, he wants to move 


on and put this behind him. 


THE COURT: 


Thank you, Mr. 


8 Butler. 


9 Mr. King, anything you want to say 

10 before I pass sentence? 


THE DEFENDANT: 


Just I apologize 


12 to the Court and families and I hope that 

13 somewhere a long the line some good comes out 

14 of this. That's all. 

15 THE COURT: All right. 

16 Before the Court passes sentence we 

17 need to address classification as a sexual 

18 predator. As we discussed before, Mr. King, 

19 you have agreed to be classified as a sexual 

20 predator once every 90 days with the county 

21 sheriff's office for life. Again, you can't 

22 change your address without notifying them 

23 without subjecting yourself to a second 

24 separate criminal charge. Again, you 

25 understand that, don't you? 
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1 THE DEFENDANT: Yes. 

2 THE COURT: All right. Mr. 

3 Butler, may I please have Mr. King's signature 

4 on this form so that he understands what we are 

5 talking about? 

6 Thank you, Mr. Butler. 

7 Okay. I'm satisfied that Mr. King 

8 understands his duty to register as a sexual 

9 predator upon hearing held pursuant to 2950.09 

10 (B) . The defendant is hereby adjudicated to be 

11 a sexual predator and is ordered — an address 

12 registration and verification is ordered every 

13 90 days for life and for any remaining 

14 applicable period as set forth below after any 

15 determination of the defendant's status as a 

16 sexual predator. 

17 The Court notified the defendant of 

18 all registration duties pursuant to 2950.03 and 

19 hereby submits to them. 

20 Okay. Time to pass sentence. We have 

21 heard from the State of Ohio and the victims' 

22 mothers, friends and family, we have heard from 

23 Mr. Butler on behalf of Mr. King and from Mr. 

24 King. 
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1 an agreed upon sentence of 18 years. I must 

2 take into consideration all the factors the law 

3 requires me to and first and foremost I must 

4 also consider the victims, many of which I know 

5 are seated in the back of this courtroom. They 

6 had to go through all of this. 

7 The Court is going to accept the 

8 agreed upon sentence of 18 years mainly because 

9 the children were spared the ordeal of going 

10 through this trial, Mr. King, and that is the 

11 only reason I'm doing that or else I would not 

12 be accepting this agreed upon term of 18 years. 

13 This crime is nothing short of 

14 disgusting, to be a predator of children is to 

15 be the lowest form of life on this earth. At 

16 least you finally admitted to it after going 

17 through all of this and putting the families 

18 and children through all of this. 

19 18 years is nothing compared to what 

20 they will go through for the rest of their 

21 life, the psychological damage and emotional 

22 damage which will also affect them. Their 

23 families will have to live with this. They 

24 will have some comfort knowing that you will be 

25 away for 18 years but it doesn't change the 
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1 fact that these horrible crimes were committed. 

2 They were victims here, all of whom were 

3 children when this was done. 

4 By pleading you averted a life 

5 sentence if the state would have proved their 

6 case, and again we saved the children from 

7 testifying and having .to relive this in public 

8 view as a witness to these horrendous crimes. 

9 By law community control isn't an 

10 option and obviously we have an agreed sentence 

11 of 18 years which will be as follows; In 

12 counts two, 12, 17, 19 and 29, those are all 

13 gross sexual imposition, five years at the 

14 Lorain Correctional institute. Counts 15, 

15 which is a felonious assault, three years 

16 Lorain Correctional Institute. Counts 20 and 

17 24, which are the rapes, ten years each, Lorain 

18 Correctional. Counts two, five, 17, 19 and 29 

19 shall run concurrent to each other. Count 15 

20 shall run consecutive to those former counts. 

21 Counts 20 and 24 shall run concurrent to each 

22 other and consecutive to the other counts. I'm 

23 sorry, delete count five, that will be count 12 

24 instead of five. I'm sorry. 

25 The maximum term as given on the gross 
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1 sexual imposition on each of the counts is, the 

2 Court finds the defendant committed the worst 

3 form of the offense. He possesses the greatest 

4 likelihood of committing future crimes, and for 

5 the consecutive terms the Court finds that this 

6 is necessary to protect the public and punish 

7 the offender. It's not -disproportionate to his 

8 conduct, which the danger he possesses and harm 

9 is so great and unusual that the sentence does 

10 not reflect the seriousness of the conduct. 

11 As far as the rapes, those are maximum 

12 sentences, same thing. The offender committed 

13 the worst form of the offense, rapes on boys 

14 under the age of 13. Worst of all, worst of 

15 all, Mr. King, everyone trusted you, these 

16 children trusted you, looked up to you. You 

17 took advantage of young boys. There is a 

18 special place in hell for you. But after that, 

19 five years of post release control. Costs are 

20 waived. 

21 The families and boys have suffered 

22 enough. Time to put this to an end. I hope 

23 that all the families can find it in their 

24 strength to come together and get over this. 

25 It's going to take a long time. The boys will 
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IN THE COURT OF COMMON PLEAS 
CASE NO. 442745 

CV01442745 


ROBERT A. MOLCHAN, JR. 
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vs. 


ROBERT L. WILLIAMS, JR., et al.. 
Defendants. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


niiliiliiin 

13987675 

OPINION AND .TOIIRNAL 
ENI BY 


Christopher A. Boyko, J. 

The present case involves a declaratory judgment action brought by Plaintiff 
Robert Molohan (“Plaintiff”) seeking a determination of the extent of uninsured 
Uotorists coverage (“UM coverage”) existing under the automobile liability and general 
commercial liability policies issued to his employer, Defendant Spoth, Inc. dba Lakeland 
i Temporary Agency (“Lakeland”) by Defendant Westfield Insurance Company 
; (“Westfield”). Plaintiff brings the action pursuant to Scott-Pontzer v. Liberty Mut. Fire 
jpur. Co. (1999), 85 Ohio St.3d 660. For the following reasons, the Court finds that UM 
i coverage limits exist up to $2,000,000 under Lakeland’s automobile liability policy and 
I jhat no UM coverage exits under Lakeland’s general commercial liability policy. Thus, 
j jthe only remaining issues in the case are the liability of the tortfeasors herein and the 

i lextent of Plaintiff’s damages for which he can claim UM coverage. 

1 ' 
i 

I 

1 
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FACTUAL AND PROCEDURAL HISTORY 

The parties do not substantially dispute the facts underlying the accident giving 
^e to the present lawsuit. At the time of the accident. Plaintiff was an employee of 
Defendant Spoth, Inc. dba Lakeland Temporary Agency (“Lakeland”).' On June 28, 

1999, a Ford F-150 truck owned by Defendant Ricky Wilson and driven by Defendant 
Robert L. Williams, Jr. struck Plaintiff while Plaintiff was waiting outside of Lakeland’s 
1285 W. 9"* Street offices for transportation to where he would be working that day. As a 
result of the accident, Plaintiff suffered severe and debilitating injuries. 

Apparently, neither Wilson nor Williams were insured.^ Furthermore, neither of 
these defendants has responded to Pl aintiff ’s complaint Because neither defendant is 
insured, Plaintiff brought a declaratory judgment action against Lakeland’s insurer, 
Westfield Insurance Company, seeking uninsured motorist coverage pursuant to two 
policies issued to Lakeland, an automobile liability policy and a general commercial 

I 

pability policy. 

The commercial automobile liability policy with Westfield at issue, policy number 
, CWP 8 381 144, initially contained liability and UM/UIM coverage limits of 


On January 9, 2002, the Court granted Lakeland’s Motion for Summary Judgment 
filed November 2, 2000 on Count Three of Plaintiff’s Amended Complaint. As 
such. Lakeland is no longer a party to this action. 

In his complaint. Plaintiff did not allege that Wilson and Williams were 
uninsured, nor is there any independent evidence in the record to establish this. 
However, at no time has Westfield challenged the uninsured status of either 
individual and has in fact proceeded throughout this litigation as if they were in 
fact uninsured and even tendered what it asserted were the limits of its uninsured 
motorists coverage, $500,000.00 


2 
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II 

5500,000.00, effective August 1, 1998 through August 1, 1999. OnAprilBO, 1999, 
Lakeland increased its liability limits from $500,000.00 to $2,000,000.00. The patties 
lispute whether Westfield offered and/or Lakeland rejected corresponding UM/UIM 
limits of $2,000,000.00. 

The commercial general liability policy (CGL policy), policy number CWP 8 381 
144, provided exclusions for liability coverage for accidents involving aircraft, 
lutomobiles, or watercraft, with a limited exception for damages arising from “parking an 
‘auto’ on, or on the ways next to, premises you own or rent, provided the ‘auto’ is not 
rwned by or rented or loaned to you or the insured,” 

[I LAW AND ANALYSIS 

A. Coverage under Lakeland’s Commercial Automobile Liability Policy 
Former R.C. §3937.18* required all automobile liability policies issued in Ohio to 
jffer coverage for injuries caused by accidents involving both uninsured and 
mdeiinsured motor vehicles, in amounts equal to the liability limits of the policy. The 

' after needed to be in writing. An insured could either select lower UM/UTM limits or 

|i 

i reject the coverage altogether. Selection of lower limits or outright rejection also had to 
Le in writing, signed by the insured and had to occur prior to the effective date of the 

policy.* See Gyori v. Johnston Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St.3d 

1 1 

' The statute as it existed on the effective date of the policies at issue, see Ross v. 
Farmers Ins. Group of Cos. (1 998), differs substantially from the current version. 

' In 1997, HB 261 amended R.C. § 3937.18(C) to allow for the presumption of a 
written offer of UM/UIM coverages where the insured provided a written, signed 
rejection of such coverages. 

3 
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II 

S65. The failure to offer and/or secure a written rejection of either UM/UIM coverage 
would result in coverage arising by operation of law, 

With respect to the present case, the parties devoted the rnajority of their 
arguments as to whether and what extent there had been a valid rejection of increased 
□M/UIM limits under the standard imposed by the Supreme Court in Linko v. Indemnity 
Insurance Co. of North America (2000), 90 Ohio St.3d 445. Specifically, the parties 
dispute the applicability of Linko to cases involvihg the post HB 261 version of R.C. § 
3937.18, which took effect on September 3, 1997.’ While the Court is inclined to 
include that the requirements of Linko do not apply to post HB 261 cases, it need not 
aecessarily address the issue because it is not dispositive of the case. Regardless of the 
applicability of Linko, what is dispositive is that this Court will not permit Westfield to 
introduce a purported signed rejection form from Lakeland in support of its Motion for 
Summary Judgment that was not produced to Plaintiff during discovery. 

Irrespective of the internal disorganization which led to discovering the rejection 
'form long after discovery was closed, the Court will not allow Westfield to conduct 

! I 

trial by surprise. The legal strategies of each side are driven by the facts and evidence 

li 

I produced during discovery. The policy behind the discovery rules of openness is 
thwarted by interjecting the rejection form into this case at the trial stage. Cutoff dates 

I 

'and sanctions exist as procedural safeguards to insure fairness and integrity in the time 

i 

line of a case. 


This precise issue is cirrrently pending before the Supreme Court in Kemper v. 
Mich. Millers Mat. Ins. Co. (2002), 94 Ohio St. 3d 1435. 

4 
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Under Civ. R. 37(B), a court may impose sanctions against a parly failing to 
jrovide discovery after a court issues an order requiring it to do so. The Rule is not 
limited to orders made pursuant to a motion to compel discovery under Civ. R. 37(A), but 
illows for sanctions for feilure to abide by any order of the court to provide discovery. 
Possible sanctions include “an order reftising to allow the disobedient party to support or 
oppose designated claims or defenses, or prohibiting fit! from introducing designated 
matters in evidence . Civ. R. 37(B)(2)'(b) (emphasis added). The rules of discovery give 
trial courts great latitude in crafting sanctions to fit discovery abuses. Nakqffv. Fairview 
Gen. Hasp. (1996), 75 Ohio St.3d 254. 

A review of the docket reveals that in an entry journalized December 20, 2001, 
jthis Court specifically ordered Westfield to provide responses to Plaintiff's discovery 
jrequests by January 3, 2002. Westfield failed to provide a copy of the rejection form, 

incorporated into the affidavit of Alan Sills attached to its Motion for Suminary 

I 

jJudgment, until May 7, the day the Motion was filed with this Court. Furthermore, 

' Westfield failed to identify Mr. Sills as a witness in the case. This court will not permit 
Westfield to submit this testimony and documentary evidence to support its Motion for 
j Summary Judgment when such was not revealed to Plaintiff through discovery. 

Westfield’s response to Plaintiffs Motion in Limine/Motion to Sttike leaves 

: something to be desired in terms of credulity. Basically, Westfield claims that it never 

h 

provided the rejection form to Plaintiff because Plaintiff never asked for it. However, 

1 

paintiff s Request for Production of Documents No. 1 states; “Please provide a verified 
popy of the policy of insurance and attachments, endorsements, and amendments that was 

5 
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0 effect in June 1 999, between Westfield Insurance Company and . . . Lakeland . . . 
Furthermore, Plaintiff’s Interrogatory No.3 states; “please list any and all exhibits, 
documents, photographs and/or other material which you intend to introduce or admit 
nto evidence in the within matter.”* Neither discovery request elicited the rejection form 
hat Westfield attempted to attach to its Motion for Sununaiy Judgment However, 
Flaintiff’s discovery requests, in particular. Request for Production of Documents No.l, 
ire sufBciently broad enough to obligate Westfield to produce Lakeland’s purported 
rejection of UM/UIM coverage in tin amount equal to its liability limits. Because it failed 
:o produce this form in discovery, Westfield is precluded from introducing it at what was 
issentially the trial stage in the case. As Westfield failed to properly produce evidence of 

1 valid written, signed selection of lower UM/UIM limits, the Court concludes as a matter 
)f law that UM coverage exists under Lakeland’s commercial automobile liability portion 
of its policy with Westfield in an amount equal to the liability limits under the policy, 

li 

I p,ooo,ooo,oo, 

I ' B, Coverage under Lakeland’s CGL Pol icy 

■ ; The Court concludes as a matter of law that Lakeland’s CGL policy does not 

I constitute an automobile liability policy thereby requiring the corresponding offer of 


‘ Although Westfield objected to this Interrogatory on the basis of attorney work- 

i product privilege, it nevertheless stated in its answer that it would supplement 
; , pursuant to the local rules. Local Rule 21 requires parties to submit lists of non- 
|; expert trial witnesses seven days in advance of the final pretrial. Westfield failed 

I j to identify Alan Sills as a non-expert witness in its final pretrial statement. While 

the Court eventually ordered the case submitted on briefs alone in lieu of trial, 
Westfield would still have been required to disclose any non-expert witnesses 
from whom it intended to procure affidavits in support of its defense of the case if 
I such witnesses were not disclosed during discovery. 
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il 

UM/UIM coverage, and as such, no such coverage arises by operation of law due to the 
Failure to offer such coverage. In Selander v. Erie Ins. Group (1999), 85 Ohio St.3d 541, 
[he Ohio Supreme Court held that the provisions of R.C. § 3937.18 applied to a policy of 
general liability insurance that provided coverage for claims of liability arising out of the 
ise of hired or non-owned vehicles. The Court rationalized that where an insurance 
jolicy provides any measure of motor vehicle liability coverage, even in limited form, it 
Bust offer UM/UIM coverage, and that failure to do so creates such coverage under R.C. 
j 3937.18. 

Two years later, in Davidson v. Motorists Mutual Ins. Co. (2001), 91 Ohio St3d 
?1, the Court held that a homeowner’s insurance policy that provides limited liability 
leverage for vehicles that are not subject to motor vehicle registration and are not 
mended to be used on a public highway is not a automobile liability policy and is thus 
rot subject to the requirements of former R.C. § 3937.18. The court concluded that an 
lutomobile liability policy as that term is defined in R.C. § 4509.0 1(L) is limited to 

jpolicies certified as proof of financial responsibility and which applies to vehicles by 

; i 

1 which persons or property may be transported upon a public highways (“we have found 
hat ‘the financial responsibility laws and the UlM statute are related in purpose and that 

1 

• the General Assembly intended them both to apply only to policies that insure against 
liability arising from the ownership or operation of “vehicles” that can be used for 
ransportation on the highway,’” quoting Delli Bovi v. Pacific Indemn. Co. (1999), 85 
Thio St.3d 343, 345. The Court distinguished the Selander decision in that the policy in 
Selander expressly provided insurance against liability arising out of the use of 
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jutomobiles that were used and operated on public roads. 

In this case. Lakeland’s COL policy contains an “Aircraft, Auto, or Watercraft” 
liability exclusion, with the following relevant exception as to “parking an ‘auto’ on, or 
3tt the ways next to, premises you own or rent, provided the ‘auto’ is not owned by or 
rented or loaned to you or the insured.” While the Court finds that the phrase “on the 
ways next to premises you own or rent” is ambiguous as to whether the “ways next to” 
could include public highways, the court nevertheless concludes that the parking 
exception does not provide motor vehicle liability coverage, even in limited form, as that 
created by the policy in Selander, in that the exception applies only to parking a vehicle, 
W to the general operation of a vehicle along a public highway. A closer case could be 
made under a strict application of the reasoning of Davidson since there is no indication 
that the automobiles contemplated by this “valet parking” exception would not be 
mtended to be used on public roads, even if just for the limited purpose of parking them, 

I [hereby subjecting them to motor vehicle registration. 

' ' However, the Court need not decide this issue, due to the language added to R.C. 

, g 3937.1 8 by HB 261, effective September 3, 1997. Specifically, HB 261 added § 
j [ 3937 . 18(L), which provides as follows; 

' i 

(L) As used in this section, “automobile liability or motor vehicle liability 
policy of insurance” means either of the following; 

(1) Any policy of insurance that serves as proof of financial responsibility, 
; . as proof of financial responsibility is defined by division K of section 

I j 4509.01 of the Revised Code, for owners or operators of the motor 

j vehicles specifically identified in the policy of insurance; 
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(2) Any umbrella policy of insurance.’ 

R.,C. § 4509.01(K) defines “proof of financial responsibility” as; 

[P]roof of ability to respond in damages for liability, on account of 
accidents occurring subsequent to the effective date of such proof, arising 
out of the ownership, maintenance, or use of a motor vehicle in the amount 
of twelve thousand five hundred dollars because of bodily injury to or 
death of one person in any one accident, in the amount of twenty-five 
thousand dollars because of bodily injury to or death of two or more 
persons in any one accident, and in the amount of seven thousand five 
hundred dollars because of injury to property of otiiers in any one 
accident. 

Under subsection (L), then, Lakeland’s CGL policy would not qualify as an 
‘automobile liability or motor vehicle liability policy” in that the automobiles referenced 
n the “valet parking” exception are not specifically identified in the CGL policy. As 
such, the CGL policy is not an automobile liability or motor vehicle liability policy under 
former R.C. § 3937.1 8(L)(1). Furthermore, the CGL policy is primary insurance, and not 
jmbrella coverage.' See CGL policy. Section TV(4)(a). Thus, it cannot qualify as an 
kutomobile liability or motor vehicle liability policy of insurance under former R.C. § 

I 3937. 1 80^)(2). Accordingly, as the CGL policy is not an automobile liability policy, the 
i tlM/UIM requirements of former R.C. § 3937.18 do not apply, and Plaintiff cannot 
! recover under titis policy. 


Subsequent amendments to R.C. § 3937. 1 8 have completely eliminated this 
subsection. However, this subsection as quoted was in effect on the effective date 
of the policy and tiierefore applies. 

While the GCL policy provides excess coverage in limited circumstances, such 
does not transform the policy into an umbrella policy. An umbrella policy would 
never provide any form of primaiy coverage, and as such, the GCL policy can in 
DO way be considered an umbrella policy under R.C, § 3937.18(L)(2). 
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til CONCLUSION 

For the foregoing reasons, the Court finds (1) UMAJIM coverage exists under 
Lakeland's automobile liability policy up to $2,000,000 and (2) no UM/UIM coverage 
;xists under Lakeland’s CGL policy. The case shall proceed on the issue of damages in 
he event Plaintitf s motion for default judgment is granted as against Defendants Wilson 
md Williams. 


IT IS SO ORDERED. 



O, JUDGE 


bate: July / Q . 2002 


CERTinCATE OF SERVICE 

j A copy of the foregoing Ruling has been sent by regular U.S. Mail this day 

i of July, 2002 to the following: 

i| HECSlVSa PC'S 

Vincent A. Stafford, Esq. 
i Jennifer L. Malensek, Esq. 

I STAFFORD & STAFFORD CO, L.P. A 
i 323 Lakeside Avenue, West 
i 380 Lakeside Place 
Cleveland, Ohio 441 13 
I Attorneys for Plaintiff 

Christopher M. Ernst, Esq. 

Lisa M. Sidoti, Esq. 

jlVESTON HURD FALLON PAISLEY & HOWLEY L.L.P. 

2500 Terminal Tower 
50 Public Square 
Cleveland, Ohio 44113'2241 

l^ttomeys for Defendant Westfield Insurance Company 
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I often quip to the attorneys at civil 
pretrials that I don’t envy them practicing before 
thirty-four different judges in this county (more if 
they practice in other divisions). Each judge 
carries a different set of expectations based upon 
their professiotlal and personal backgrounds. Their 
life histories generate specific mind sets, beliefs 
and attitudes toward the people and cases they are 
assigned. 

Clients who present their case at the 
pretrial meeting with the attorney understandably 
want to know how their case shapes up and their 
chances of success. I know more than a few 
attorneys who respond telling them, "I'll know 
mote after I see who we pull". Some clients are 
shocked to know that decisions aren't based 
entirely on the existing case law, as if the judge 
merely regurgitates some Ohio Supreme Court 
ruling. Interpretations by people wearing robes 
leads us back to their life histories. But there is 
mors. 

Attorney’s fresh out of law school 
(especially young in age) who haven't been 
exposed to the realities of practicing law are more 
anxious to give clients their anticipated measure of 
success based upon the law only. In a perfect 
world with perfect judges, that would be good 
advice. But it's not reality. Whom you pull as your 
judge on a particular case will force you to choose 
one strategy over another. And those attorneys 
who fail to learn everything they can and about the 
judge are bordering on malpractice (not legal - 
practical). 

The Cuyahoga County Bar Association did 
a major service to practicing lawyers by compiling 
a sort of profile of the trial judges in Cuyahoga 
County. The judges individual expectations on 
civil discovery, pretrials, motion practice and other 
important subjects is invaluable information. But 
your inquiry does not end there. Read on: 

YOUR OPPONENT 

Who is your opposing counsel? Someone 
you know and have handled cases with over the 


years? Someone you never heard of? Veteran? 
Rookie? Solo? Law firm? Which one? 

Knowing something about your opposing 
counsel is mandatory. You owe your client an idea 
of what to expect from the other side. Nice guy 
who will be flexible and agreeable throughout the 
case (less time and money)? Or a real pistol, bent 
on making you and your client's life a living hell 
(more money, time and gray hairs)? Some 
attorneys you can trust with your money and 
family. Others would do whatever it takes for "Mr. 
Green" all day and sleep like babies at night. Know 
your opposition and adjustl 

THE BAILIFF 

By appearing a couple of times in a judge's 
room, you will know how much authority a 
particular bailiff possesses, As gatekeeper, your 
access 10 the judge and how the judge treats you 
may be affected by your relationship with his or 
her bailiff. Treat the bailiff badly and guarantee a 
slashing comment to the judge. I know bailiffs can 
be as bad or worse than the judges at times but you 
just have to bite your lip and stay polite, calm, and 
professional. Think of your client and fend off the 
urge to slap the gatekeeper. Know the bailiff and 
adjust! 

THE STAFF ATTORNEY 

It amazes me how attorneys sometimes 
treat the staff attorneys. For some unknown reason 
(let's call it stupidity), they, believe they can 
demand, push, denigrate, criticize or try to 
manipulate the staff attorney. The resulting effect 
on the judge’s perception of the attorney can range 
from irritating to "Give me something on the law 
so I can rale against him or her." What, you don't 
think judges speak to their staff attorneys about 
who counsel is on the case? I want to know from 
my staff attorney how he's treated. He will 
automatically tell me now who's nice, who’s a pain 
in his side and who's trying to manipulate him, is 
criticizing one, or both of us. It's easy to be nice to 
a judge when you appear in chambers or in open 
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court You should adopt the same attitude with the 
bailiff and staff attorney. I work very closely with 
my staff attorney, reading and discussing cases 
together. I have respect for his opinion and even 
though the final decision is mine, his opinion 
carries weight. Find out the relationship the staff 
attorney has with his or her judge, and something 
about the staff attorney. In some courtrooms this 
may be a waste of time. In others, where the staff 
attorneys recommendations are rubber-stamped, it 
could decide your case prior to trial. Know the 
staff attorney and adjust! 

THE TRIAL JUDGE 

Getting back to profiling your judge on a 
case, you need to know what to expect at trial. Are 
sidebars allowed generally when requested? Is he 
or she on top of the evidence rules? How much 
leeway is allowed on examinations, especially 
redirect and recross? Is the judge flexible in the 
timing and method of presenting witnesses? Are 
you given latitude during voir-dire? Arc liquid 
refi-eshments permitted at the trial table? Will the 
judge allow note-taking and/or questions by 
jurors? Will the judge berate you in front of the 
juiy for not adhering to his or her rules? 

The questions are almost endless but you 
should know generally what to expect from a 
judge when the prospective jurors fill the 
courtroom. Ask around. Who do you know has 
tried a civil or criminal case in the judge's room? 
Get as much information as you can. If no one has 
a handle on the judge, then you must go through 
the experience and take notes for future reference. 
Any trial lawyer who seeks to succeed in all our 
courtrooms should have a short and pertinent 
profile on each judge. You should know something 
about me and how I handle cases before you walk 
through my door. You should know what to expect 
if you try a case in my room. You can never have 
too much knowledge about your opponent, the 
judge and his or her bailiff and staff attorney. 

This doesn't mean the law and your hard 
work aren't important. They count for a great deal. 

My point is this: By knowing your 
opponent, the judge, the bailiff and the staff 
attorney you can form an intelligent over-all 
strategy to the case and spend your client's money 
wisely. Your handle on the lawsuit will be 


stronger, your advice better, and your client 
satisfied that you've considered the people who 
have a say in how his or her case is decided. 

I've focused on the civil side but much of 
what IVe said applies to criminaK Know your 
prosecutor and your judge's anticipated sentencing 
for your type of case, and whether he or she will 
give you an indication of what the sentence may be 
if your client pleads. Of course, you make no 
promises to your client but at least there should be 
no major sutprises. As we all know, which judge 
you pull can give you a spread of community 
control to consecutive time in prison. 

They may not teach all of this in law school 
but until they replace people with computers in our 
justice system you would be wise to keep in mind 
something I've said before - This is a people 
business. ' 

And that, ladies and gentlemen, is the reality 
of practicing law. 


The Honorable Chlrstopker A. Boyko is a Judge in 
the Cuyahoga County Court of Common Pleas and Co-Sditor 
o/ View from the Bench for Law and Fact. 



^ XXXXK.ATB. 0».«AirXZX]> $ 
AW® »XXAXX 

^ SXVS BOXXC SAXAB.T AIT® 
£x:®EK.XKircis KXSxos.xr 
XO; 


®4kWsr*».s'rsx®jM; 

@W3BT8eA*JE.ir®T 


•Hwswi 


Coosty Bar JLsseciaUos lAW i TIC f March/ipidl^U 


!l 




404 


09/29/2004 15-50 FAX 12163484038 CUV CO COWSON PLEAS C7 


® 042/043 


^iew ^rom 77 ?^ 

9f's 'Tfie Hittfe ^fiinjs Tfiai 'Matter 

’ffie 'Honora(}fe Cfiiisiop(i$r Bo^(ip 


Sitting on the common pleas bench for almost 
four years continues to be a great learning experience. 
The attorneys that come before a judge nm the 
gamut - from, "Ho-w did he get his license?" to, “lt*s a 
privilege to have her practicing before me." 

Trials are the same. I cell my juries to expect 
“the good, the bad, the ugly, happiness, sorrow, and 
everything in bcrween.*" From the dynamics of a trial 
comes a decision by the jury chat, in any given case, 
will affect someone’s freedom, money, property, 
livelihood, health, reputation or life. 

Therefore, how an attorney handles himself or 
herself during trial consciously or subconsciously 
impacts on the dynamics of a jury’s decision-making 
process. Are’ details important? You bet, Says who? 
I’ll teU you who ~ the jurors that I speak with at length 
after every jury trial I have concluded. 

I have put together some points that I hope 
will enlighten the beginning trial attorney and fine 
tune the veteran. Some thoughts are my own, but 
most are straight from the mouths of jurors. Don’t 
make the mistake of thinking some of the items I 
mention below will overcome a lack of credible 
evidence. Look for these to make a difference when 
the cases arc close. As you know, many are, and as the 
saying goes, "There is no substitute for preparation 
(hard work)," 

Here we go: 

1. Failing to use jurors’ names or pronouncing 
them incorrectly 

One of the most prized possessions a person 
has is his or her name. Countless times I have seen 
attorneys point to a prospective juror and say, "How 
about you?" or lake a tough name, butcher it, and not 
bother to ask the juror the correa pronunciation. If 
you don’t care enough to use their names or find out 
how to pronounce them, why should they take an 
interest in you? If they have a diminished interest in 
you, your client is the one who ultimately suffers. 

Don’t make the opposite mistake of using 
their first names. They are not your drinking buddies 
and some jurors see it as a slick way to get close to 
them, and, by association, close to your diem. In 


either case, you will be viewed as less than 
professional. Look at this from a different 
perspective. If you are like me, I have an immediate 
disinterest in mail I receive with my name misspelled. 

2. Give the jury some background information on 
you and your client 

During voir dire we ask jurors very personal 
questions and even chough we tell them we don’t 
wish to pry into their personal lives, that is exactly 
what we do. If the judge allows you, try and level the 
playing field by briefly opening up a part of your life 
to the jurors. If they know something about you and 
your client they feel ‘less exposed.” 

Your goal is to make the jurors comfortable 
with you and your client. Sure, you will elicit 
personal information from your client on the stand (if 
he or she takes it), but that comes later. The jury 
needs to relax a little during voir dire. They enter a 
courtroom nervous and inrirntdaced. I do my best to 
make them loosen up, but it doesn’t hurt to have 
counsel personalize themselves. All of us come into 
court with a life history - why should the jurors not 
know some of yours? 

3. Repeating yourself ad rtAuseum and inefficiency 

Not only will you try the patience of the 
judge in asking the same question ten different ways 
to the prospective jurors and witnesses, but you harm, 
your credibility. Constant repetition conveys a 
condescending message to the jury - "you jurors are 
not sharp enough to understand something the first 
Of second time, so I’m going to spoonfeed you eight 
times to make sure it sinks in.” Hogwash. One of 
the biggest complaints about attorneys at my jury 
debriefings is the lack of efficiency and time 
management. Ask your question, make your point, 
and move on. Remember, you have eight or twelve 
minds processing all the information. If it was a good 
point, most of them will remember, and include it in 
deliberations. Also, why have the judge tel! you the 
question has been answered and to move on? Don’t 
ever set yourself up to be reprimanded from the 
bench. The message to the jury is clear: You are not 
... continued on page 22 ... 
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... continued from pa^ 21 

doing a proper job so the judge has to straighten you 
out- 

Dttring my pose voir dire inscmcticins I tell 
the jury that this isn’t television and not everything 
will be pack^ed so neatly to fit into an hour 
segment. Scheduling ■witnesses, especially experts, can 
be a nightmare. Everyone has things to do and lining 
people up in smooth chronologlcai order is almost 
fiaion. However, there are lessons to learn from 
Law and Order , The Practice , and the former L.A. 
Law. The attorneys must get their point across in a 
limited time so their direct, cross, opening and closing 
statements must be concise, understandable, and 
generate impact. There is much to the phrase “less is 
more" when the “less” is quality, 

Keep in mind that the jurors haw pleniy"‘of 
downtime already - they wait to be brought up, wait 
to be brought our, and wait while we have sidebars. 
They rightfully expect that once we are in trial their 
time -will not be wasted any hirther. 

4. Edltorialolng during examination of a witness 
and remarks to opposing counsel 

Keep your unsolicited comments to yourself. 
If you are Trustrated by a witness’ lack of cooperation, 
understanding, or contradiction in testimony, do not 
make remarks under your breath. The jury will 
notice your lack of control and wonder if you have 
the ^emperatnem to properly finish the trial. 
Remember, you are not testifying, nor are you 
entitled to editorialize on whatever the witness says. 
If he or she b avoiding the question, the judge is 
available to help the -witness along. 

1 have had to pull attorneys to sidebar and 
stop the comments between them (again, slightly 
under their breath) which demonstrated a lack of 
profesionalism and civility in the courtroom. No 
matter how tovigh the case, client, or witness is, you 
must maintain self-control. If there is a problem the 
judge cannot readily identify, ask for a sideb.if in a 
“professional manner.” Think of yourself as the eye 
of a storm. Your head ■will stay clear and your case 
will remain focused. 

5, Trying to take over the courtroom 

There are attorneys who w.mc to run the 
show when they try a case. Sorry, Mr. Wanna-be- 
judge, but chat Is my job. Not only is it disrespectful 
to the court and jury to yell, whine, moan, personally 
attack counsel, and demand to have things your way, 
but the jury will punish you and your client for 
outrageous behavior and lack of professionalism. 
Besides, you may find yourself in jail or paying a fine. 

I believe attorneys are generally comfortable 


trying a case in my room and I give them a reasonable 
amount of leeway. What I expect in return is that they 
don't cross the line and try to take advantage of my 
goodwill. I view my courtroom the s-anie way a police 
officer chinks about his gun - no matter what the 
circumstances, I never give it up- 

6. Failing to ucilixe demonstrative evidence ia all 
phases of the trial 

You have heard how important this is before, 
but in one out of every three trials I find myself asking 
the witness to step down to the blackboard and sketch a 
room, an interseaion, street, house, living room, or a 
hundred other things to clarify testimony. 
Demonsir-ative evidence should be a pair of opening 
statements, direct and cross, and closing arguments. 
Many times the jury looks at me with puzzled faces, 
forcing me to ask for ■visual clarification of testimony. 
Giving them something to look at keeps cheir attention, 
focuses the testimony, and increases retention. Civil 
attorneys tise it more than the prosecutors and crimin-al 
defense lawyers and it remains an effective device for 
getting your point across. 

7. Repeating to the jury. “What I sav is not evidence” 

This is one of my favorites. Translation of this 
heading. “Don’t listen to me because what I have to say 
Is not important.” I literally cringe every time I hear an 
attorney make that statement- I already said it in my 
post voir dire overview of the case, and I will say it 
again in my closing instructions. Why de-empbasize 
your importance? What you say, and how you say it, is 
important! Do you really want the jury ro ignore your 
explanation of why your client should prevail? Either 
don’t repeat what I have said (first choice), or, if you 
feel compelled to comment, use it ns a springboard: 
"Ladies and gentlemen, even though the judge has told 
you what 1 say is not evidence, that doesn’t mean my 
remarks are not important. They certainly are to my 
cheat, Mr. Jones. He’s counting on me to help you 
understand how the evidence clearly demonstrates his 
entitlement to a verdict.” 

FINAL THOUGHTS 

There are certainly other do's and don’ts at trial 
we can discuss, but these will hopefully give you a 
framework •where other things fall in place. 

Again, I have focused on "secondary" matters 
which cannot subsiiuite for credible witnesses and 
exhibits, but which, nonetheless can influence a jury’s 
verdict. 

Keep in mind this is a people business and you 
influence juries by effective communication and 
presenting yourself and your client as trustworthy. 

Good luck and see you at trial! 
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STROZ FRIEDBERG, LLC 


October 1, 2004 

The Honorable Orrin G. Hatch 
Chairman 

Committee on the Judiciary 
United States Senate 
224 DIrksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Enciosed please find my responses to the written questions submitted by Senator 
Jeff Sessions and Senator Saxby Chambliss in connection with my nomination to the 
United States Sentencing Commission. 


Thank you for your consideration. 
Sincerely, 

Beryl A. Howell 


V SUiTE 200,'WASHiNGTON'. DC 20C36 202 464 SBOO 2(2 
!:;;i;strort!c coro a'.v.v srro2iic cotn 


cc: Senator Patrick Leahy 
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OCTOBER 1, 2004 RESPONSES OF BERYL ALAINE HOWELL TO SENATOR 
SESSIONS’ FOLLOW-UP QUESTIONS, SUBMITTED SEPTEMBER 29, 2004 

1 . Please summarize your understanding of the purpose(s) behind the creation of the 
Federal Sentencing Commission. 

Answer: If I am confirmed to be a Commissioner, I would faithfully follow the 

determinations of Congress regarding sentencing, including the purposes for the creation 
of the Federal Sentencing Commission, as set forth in section 991(b) of title 28, United 
States Code. These include assuring the purposes of sentencing to reflect the seriousness 
of the offense, promote respect for the law, provide just punishment, afford adequate 
deterrence to criminal conduct, protect the public, and provide the defendant with needed 
training, medical care or other correctional treatment in the most effective manner; 
establishing sentencing policies and practices for the Federal criminal justice system that 
provide certainty and fairness in meeting the purposes of sentencing, avoiding 
unwarranted sentencing disparities among defendants with similar records who have been 
found guilty of similar criminal conduct while maintaining sufficient flexibility to permit 
individualized sentences when warranted by mitigating or aggravating factors not taken 
into account in the establishment of general sentencing practices; and measuring the 
degree to which the sentencing, penal and correctional practices are effective in meeting 
the purposes of sentencing described above. 

2. Explain what role you believe that the Federal Sentencing Commission serves in 
today’s judicial system. 

Answer: 1 believe that the Federal Sentencing Commission serves the role Congress 

set for it as an agency located within the Judicial Branch of the Federal government. It is 
charged with promulgating and distributing to all courts of the United States and to the 
United States Probation System guidelines for use in determining the sentences to be 
imposed in criminal cases, and policy statements regarding application of the guidelines 
or other aspects of sentencing and sentence implementation, pursuant to the statutes 
passed by Congress and signed by the President. Among the other responsibilities 
specified by Congress, the Commission was created to fulfill the mandate of Congress to 
limit sentencing disparities and assure greater uniformity in federal sentences, and 1 
believe it is serving that role, with continued guidance from the Legislative Branch. 

3. What do you understand to be the responsibilities demanded of members of the 
Federal Sentencing Commission? 

Answer: The responsibilities demanded of members of the Federal 

Sentencing Commission include helping to establish sentencing policies and practices for 
the Federal courts, including guidelines for the punishment of offenders convicted of 
federal crimes as prescribed by Congress; assisting Congress and the Executive Branch in 
the development of effective and efficient sentencing policy; and collecting, analyzing, 
and distributing information on federal crime and sentencing statistics. Commissioners 
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are responsible for participating in the numerous public hearings the Commission holds 
each year as well as helping to prepare the publications distributed by the Commission. 

4. Do you believe that your experience as a staff-member on the Senate Judiciary 
Committee will have any effect on your ability to fulfill your responsibilities as a 
member of the Federal Sentencing Commission? 

A. If yes, how will that experience affect your job performance? 

B. If no, why will that experience not affect your Job performance? 

Answer: Yes. My experience as a staff member on the Senate Judiciary Committee will 
have a positive effect on my ability to fulfill the responsibilities as a member of the 
Federal Sentencing Commission as well as my experience as an Assistant U.S. Attorney. 

1 have tremendous respect for the prerogatives and decisions of the Legislative Branch 
under our Constitution. 

5. Please summarize the content of the following speech that you made on the 
Federal Sentencing Commission: “Role of the Congress, the Commission, and the 
Courts in Sentencing: A Legislative Perspective,” March 8, 1999. 

Answer: On March 8, 1999, 1 spoke at the National Sentencing Policy Institute as 

part of a panel discussion with a counsel from Senator Hatch’s staff, and others. To the 
best of my recollection, each speaker on the panel was given a few minutes to make 
introductory remarks and then responded to questions from the moderator(s) and the 
audience. To the best of my recollection, the discussion involved pending legislation that 
could have an impact on sentencing. I provided the only copy I have of an audio tape of 
the panel discussion to the Committee. 

6. Please summarize the content of the following speeches that you gave on the USA 
PATRIOT Act of 2001 and other post-9.1 1 matters, addressing specifically which 
provisions you spoke in approval of and those you disapproved: 

A. “Balancing Privacy Interests with the Patriot Act,” August 12, 2004. 

Answer: 1 spoke as part of a panel discussion with representatives from the ACLU 

and the U.S. Attorney’s Office for the Eastern District of Pennsylvania at a continuing 
legal education meeting sponsored by the City of Philadelphia Law Department. 1 have 
provided to the Committee an unpublished essay, which was submitted in connection 
with this CLE and discussed approvingly in general the following provisions in that law: 
the telephone and internet surveillance provisions, the FISA changes, the national 
security letter provisions, and the delayed notice for search warrant provision, but each of 
these points was not covered during my oral remarks due to time constraints. 1 recall that 
in my extemporaneous remarks I addressed some of the "myths" about the USA 
PATRIOT Act, which were listed in the essay I have provided to the Committee. 
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B. “The USA PATRIOT Act Controversies,” September 1 7, 2003. 

Answer: I spoke to a group of Hamilton College students as part of a seminar 

program and primarily responded to their questions about some of the controversies 
reported in the press about which the students were concerned surrounding the USA 
PATRIOT Act. To the best of my recollection, the questions focused on the delayed 
notice for search warrants provision and the pen register law changes, and I spoke 
generally approvingly of those provisions in the law. 

C. “The PATRIOT Act, Law Enforcement and Civil Liberties,” September 
11,2003. 

Answer: I spoke to a group of journalists at a conference sponsored by the Knight 

Center for Specialized Journalism, and primarily responded to their questions about some 
of the controversies reported in the press about which the journalists were concerned 
surrounding the USA PATRIOT Act. To the best of my recollection, the questions 
focused on the process involved in passage of the USA PATRIOT Act, the delayed notice 
for search warrants provision and the pen register law changes, and I spoke generally 
approvingly of those provisions in the law. 

D. “Surveillance and Detention After September 1 1 August 2, 2003. 

Answer: I spoke at the First National Convention of The American Constitution 

Society for Law and Policy, as part of a panel discussion addressing how certain 
hypothetical situations outlined by the moderator could be resolved under the USA 
PATRIOT Act. To the best of my recollection, the questions focused on the delayed 
notice for search warrants provision and the criticisms by librarians of section 215 of the 
USA PATRIOT Act. 1 spoke generally approvingly of those provisions in the law. 

E. “The War on Terror - Setting the Legal Agenda,” April 22, 2003. 

Answer: 1 spoke as part of a panel discussion sponsored by the American Bar 

Association Standing Committee on Law and National Security, and responded to 
questions posed by the moderator. To the best of my recollection, the questions focused 
on the criticisms by librarians of section 215, the sunset provision, and FISA wiretap 
provisions of the USA PATRIOT Act. I spoke generally approvingly of those provisions 
in the law. 

F. “Playing Games with Privacy; Homeland Security Measures and Your 
Rights,” April 16, 2003. 

Answer: I spoke as part of a panel discussion sponsored by The Federalist Society 

For Law and Public Policy Studies at Georgetown University Law Center. I focused my 
remarks on the electronic surveillance provisions in the USA PATRIOT Act, and spoke 
generally approvingly of those provisions in the law. 
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G. “Legislative Briefing: Library Surveillance and the USA PATRIOT Act, 
January 25, 2003. 

Answer: I spoke as part of a panel discussion sponsored by the American Library 

Association and addressed concerns that had been raised by the librarians in the press 
about section 21 5 in the USA PATRIOT Act and, specifically, whether that provision had 
authorized and, in fact, prompted increased surveillance at libraries. To the best of my 
recollection, as part of my remarks, 1 reviewed answers provided publicly by FBI 
officials to oversight questions posed by Members of the House and Senate Judiciary 
Committees on this issue, and spoke generally approvingly of that provision in the law. 

H. “Civil Liberties in an Age of Terror, ‘The USA PATRIOT Act: 
Consequences Intended, and Not,’” December 5, 2002. 

Answer: I spoke to a group of journalists at a conference sponsored by the Knight 

Center for Specialized Journalism, and primarily responded to their questions about some 
of the controversies surrounding the USA PATRIOT Act. To the best of my recollection, 
the questions focused on the process involved in passage of the USA PATRIOT Act, the 
delayed notice for search warrants provision and the pen register law changes, and I 
spoke generally approvingly of those provisions in the law. 

I. “White Collar Practice and the USA PATRIOT Act,” January 30, 2002. 

Answer: 1 spoke as part of a panel discussion to a group of attorneys and primarily 

responded to their questions about some of the controversies surrounding the USA 
PATRIOT Act. To the best of my recollection, the questions focused on the money 
laundering provisions and the pen register law provisions, and 1 spoke generally 
approvingly of those provisions in the law. 

J. “Terrorism and the law: The USA PATRIOT Act,” January 17, 2002. 

Answer: 1 spoke, along with one other panelist, as part of a Federal Judicial 

Center’s education program for Federal judges about the USA PATRIOT Act. To the 
best of my recollection, 1 spoke about the process involved in passage of the USA 
PATRIOT Act, the delayed notice for search warrants provision and the pen register law 
changes, and 1 spoke generally approvingly of those provisions in the law. 1 provided the 
only copy I have of a videotape of the panel discussion to the Committee. 

K. “The Information Sharing Provisions in the USA PATRIOT ACT,” 
November 14, 2001. 

Answer: I spoke at a program sponsored by the American Bar Association’s 

Standing Committee on Law and National Security about the USA PATRIOT Act. To 
the best of my recollection, my remarks addressed the process involved in passage of the 
USA PATRIOT Act, the delayed notice for search warrants provision and the pen register 
law changes, and 1 spoke generally approvingly of those provisions in the law. 
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L. “Fighting Terrorism Through Legislation: Where Privacy Rights and Law 
Enforcement Collide,” November 1, 2001 . 

Answer: I spoke, along with a representative from the U.S. Department of Justice 

and others, as part of a panel discussion that was sponsored by the District of Columbia 
Bar Association. To the best of my recollection, my remarks and the questions posed 
addressed the process involved in passage of the USA PATRIOT Act, the delayed notice 
for search warrants provision and the pen register law changes, and 1 spoke generally 
approvingly of those provisions in the law. 
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OCTOBER 1, 2004 RESPONSES OF BERYL ALAINE HOWELL TO SENATOR 
CHAMBLISS’ FOLLOW-UP QUESTIONS, SUBMITTED SEPTEMBER 29, 2004 

1 . Regarding the following provisions of the Feeney Amendment to the PROTECT 
Act, Publ. L. No. 108-21 (1993), please state your opinion on the merits or shortcomings 
of each provision, and please include any relevant, personal experiences you can provide 
as a former Federal prosecutor: 

a. With respect to child-victim and sex-crimes cases, the prohibition 
on non-specified grounds for departure and the elimination of 
departures for aberrant behavior, family/community ties, and 
diminished capacity; 

b. The reversal of the Supreme Court’s decision in Koon v. United 
States by establishing de novo review of departure decisions in all 
cases; 

c. Required reporting of departures by the courts to the Sentencing 
Commission; 

d. The ban on granting downward departures based on new grounds 
when a case is remanded to the trial court for resentencing after a 
successful government appeal; and 

e. The requirement of a government motion to allow an additional 
one-point downward departure for acceptance of responsibility in 
early guilty pleas. 

Answer; The Feeney Amendment was passed by the Congress in order to reduce 
the number of departures, especially downward departures, which were perceived to 
create sentencing disparities and undermine the purpose of the Sentencing Guidelines. 
Thus, the Feeney Amendment, inter alia, eliminates certain grounds previously available 
for departures from a guideline range (e.g., (a) and (d), above), provides a new procedure 
before a defendant is eligible for a one-point downward departure for acceptance of 
responsibility (e.g., (e) above), and provides a mechanism for enhanced oversight by the 
Congress and review by appellate courts of the exercise by Federal judges of their 
departure authority (e.g., (b) and (c), above). When I was a Federal prosecutor, I 
prosecuted over one hundred cases and worked on a daily basis within the rubric of the 
Sentencing Guidelines in charging decisions, plea negotiations, and sentencing 
recommendations. If I were confirmed to be a Sentencing Commissioner 1 would 
faithfully help implement the provisions of the Feeney Amendment, as with all 
obligations of federal law, including those items listed above and I am confident that my 
experience prosecuting federal crimes would be an asset to the work of the Commission 
in fulfilling its statutory responsibilities. 

2. What are your thoughts on the propriety and utility of statutory minimum 
sentences, particularly in regard to those imposed under Title 21 of the United States 
Code? Do you think that the limitations on the applicability of statutory minimum 
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sentences imposed in Section 5C1 .2 of the United States Sentencing Guidelines are 
adequate and, if not, how so? 

Answer; The Congress has the power to define criminal prohibitions and set the 
penalties for such activity, including the minimum and maximum sentences that may be 
imposed upon conviction. Title 21 of the United States Code contains mandatory 
minimum sentences for crimes involving specified amounts of illegal narcotics. Statutory 
mandatory minimum sentences have been used successfully by prosecutors, including 
myself when 1 served in the U.S. Attorney’s Office for the Eastern District of New York, 
to provide incentives to defendants to cooperate against other participants in narcotics 
conspiracies and to plead guilty, without the necessity of a trial, as part of an agreement 
with the government to be charged with an alternative applicable offense that did not 
carry a mandatory minimum penalty. The question of whether mandatory minimum 
sentences are adequate to deter and punish crime is a question committed to Congress, 
which has established the mandatory minimum sentences by statute. 

Section SCI. 2 of the U.S.S.G. mirrors the statutory direction from Congress set forth in 
1 8 U.S.C. § 3553(f). Based on my experience, 1 believe there is some inadequacy in the 
Guidelines because currently defendants may abuse the opportunity to seek a reduction in 
sentence-provided by both the statute and the Guidelines— by truthfully providing the 
government with information and evidence only on the day of sentencing, when the 
government's ability to pursue leads and conduct follow-up investigation to test the 
veracity of the information may be hampered by belated communication of the 
information and inability to obtain further cooperation from the defendant after sentence 
is imposed. If this is a matter about which the Congress would like the Sentencing 
Commission to research, 1 would be honored, should I be confirmed, to help bring such 
matters to the attention of the Chairman and other Members of the Commission. Overall, 
based on my prosecutorial experience, I do not believe mandatory minimums to be 
inadequate but rather found them to be useful in the effort to deter and punish crime. 


7 



414 


SUBMISSIONS FOR THE RECORD 

HEARING STATMENT 

INTRODUCTION OF JUDGE CHRISTOPHER BOYKO 
NOMINATED TO BE FEDERAL DISTRICT JUDGE 
FOR THE NORTHERN DISTRICT OF OHIO 
U.S. SENATOR MIKE DEWINE 
SEPTEMBER 22, 2004 

I'm happy to introduce Judge Christopher Boyko, 
who President Bush has nominated for an upcoming 
vacancy in the Northern District of Ohio, in 
Cleveland. 

Judge Boyko currently serves on the Cuyahoga 
County Court of Common Pleas. This is Ohio's 
highest trial court, where all the major civil 
and criminal matters are tried. During his time 
on the bench. Judge Boyko has seen virtually 
every type of case you can imagine. He is an 
excellent judge, and his reputation reflects 
that . The consensus among lawyers in Cleveland 
is that Judge Boyko is . intelligent , fast, fair, 
and has a terrific temperment. 
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So much so that lawyers want their cases to be 
assigned to Judge Boyko. The only objection 
I've heard to Judge Boyko's nomination is that 
the Court of Common Pleas will be losing one of 
its best judges! I'd like to note that the ABA 
and I are in agreement on Judge Boyko -- they've 
given him a rating of "Unanimous Well 
Qualified . " 

Before serving on the Court of Common Pleas, 
Judge Boyko also served as a judge on the Parma 
Municipal Court in 1993. From 1981 until 1993, 
Judge Boyko was Assistant Prosecutor and then 
Prosecutor for the City of Parma, prosecuting a 
variety of criminal matters for the City. 

During much of that time. Judge Boyko was the 
Director of Law for Parma, overseeing the civil 
litigation in which the City was involved. And, 
also during that time period. Judge Boyko was 
engaged in private practice with his father and 
brother at the firm of Boyko and Boyko. There 
are only a few attorneys in Ohio who are willing 


2 



416 


to tackle this kind of a diverse practice -- 
engaging in a private practice, acting as a 
prosecutor, and representing a local government 
all at the same time. 

I think this is a real testament to Judge 
Boyko's work ethic, not to mention the vast 
legal experience he gained from this type of 
practice earlier in his career. 

Finally, I just want to mention the broad bi- 
partisan support Judge Boyko has in Cuyohoga 
County. I have a number of letters here from 
prominent Ohio Democrats, which I'll submit for 
the record without objection. Let me just read 
to you from a few of those letters: 

Jimmy Dimora, the Chairman of the Cuyahoga 
County Democratic Party, wrote to Senator Leahy 

"I am recommending that Judge Chris Boyko 
be confirmed for appointment as Federal 
District Judge.... He is fair and open- 
minded with a commitment and dedication 
to the law. His high ethical standards 
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and judicial temperament will be useful 
on the federal bench -- with experience 
and a background to match. ... If any 
Republican deserves Democratic support, 
Judge Boyko does . " 

George Forbes, President of the Cleveland 
Chapter of the NAACP, wrote to Senator Daschle 

"Judge Boyko has not only served with 
distinction on the Court of Common Pleas, 
but is a person of fairness, integrity, 
keen knowledge of the law and possesses 
the judicial temperament to execute the 
duties of a federal judge in a fair and 
impartial manner.... I can say without 
reservation that Judge Boyko would make 
an excellent judge." 

Russell Tye, President of the Norman S. Minor 
Bar Association, the largest African-American 
Bar Association in the State of Ohio, wrote to 
Senator Leahy: 
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"Judge Boyko has always been honest, fair 
and a man of great integrity. . . . Judge 
Boyko is a very learned judge who has 
certainly mastered the art of always 
following the law and carefully applying 
it with judicial discretion and 
fairness . " 

Tony George, who describes himself as "a Kerry 
delegate, lifelong Democrat, Teamster member, 
and Ohio businessman" wrote to Senator Feingold: 

"I have known Judge Boyko for over 15 
years and he has built a reputation for 
integrity, fairness, and professional 
competence. Although he is a Republican 
nominee of President Bush, he finds as 
much favor among Democrats as he does 
Republicans. His non-partisan approach 
to judging and politics has earned him 
extensive bi-partisan support." 

I have other letters of support here from people 
like Dennis White, the Chair of the Ohio 
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Democratic Party; Dean DePiero, the Democrat 
Mayor of the City of Parma,- Loree Soggs, the 
Executive Secretary of the Cleveland Building 
and Construction Trades Council; and many 
others . 

I recognize that the Committee is considering 
this nominee in an election year. But, I'd 
encourage the Members of this Committee to 
seriously consider Judge Boyko on the merits. 

I believe he is an excellent nominee, and I hope 
any political considerations can be set-aside, 
especially given Judge Boyko's strong support 
from Ohio Democrats. 
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Statement of Senator Orrin G. Hatch, Chairman 

Before the Committee on the Judiciary 
United States Senate 

On the Nominations of 

Christopher A. Boyko, United States District Court for the Northern District 

of Ohio, and 

Beryl Alaine Howell, United States Sentencing Commission 
September 22, 2004 

Today the Committee has the honor of considering the nominations of two 
outstanding individuals: Christopher Boyko, our nominee for the Northern District 
of Ohio, and Beryl Howell, a former staffer of this Committee, nominated to the 
United States Sentencing Commission. I commend the President for selecting such 
fine nominees for these posts, and 1 look forward to their testimony. 

Judge Boyko has distinguished himself as one of Ohio’s best judges through 
his tenure on the Court of Common Pleas in Cuyahoga County and Parma 
Municipal Court. 

Prior to his appointment to the bench, Judge Boyko built a successful private 
law practice, which he coupled with his duties as assistant prosecutor, prosecutor, 
and director of law for the city of Parma. He also served as the legal advisor to the 
local police department’s S.W.A.T. team, as a statutory legal counsel for the Parma 
School District, and as chief legal counsel for the Southwest Enforcement Bureau. 

Judge Boyko’s broad bipartisan support is another indication that he is 
clearly qualified to sit on the federal bench. I’d like to highlight just a few of the 
many letters sent to this Committee regarding the character and experience of this 
fine nominee. 

The Chairman of the Cuyahoga County Democratic Party, Jimmy Dimora, 
said of Judge Boyko, “Although [he] has always run as a Republican, I want all the 
Democratic members of the United States Senate Committee on the Judiciary to 
know that he has always been fair to Democrats here locally. ... He is fair and 
open-minded with a commitment and dedication to the law. His high ethical 
standards and judicial temperament will be useful on the federal bench — with 
experience and a background to match.” 
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Tony George, a self-identified “Kerry delegate, lifelong Democrat, Teamster 
member, and Ohio businessman,” has known Judge Boyko for more than 15 years. 
He “strongly” urges this Committee to move quickly to confirm Judge Boyko. He 
says of Judge Boyko, “He has built a reputation for integrity, fairness and 
professional competence. . . . [He] is more interested in justice than toeing the party 
line.” 


Avery Friedman, Chief Counsel of the Fair Housing Council of Northeast 
Ohio, says it is “with much enthusiasm” that he supports this nominee. Mr. 
Friedman notes that Judge Boyko, “has had a lifetime professional commitment to 
civil rights. As a recipient of the Freedom Award, the NAACP’s highest local 
honor, and as a recipient of the 2004 Legendary Champion of Civil Rights Award 
given by the Southern Christian Leadership Conference, I write you with not only 
thirty years of experience in federal civil rights prosecution, but also with the 
specific knowledge of this unique candidate.” He closes his letter by urging that 
Judge Boyko, “be given a swift confirmation.” 

Let me just also say that the ABA Committee has recognized this seasoned 
nominee with a unanimously “Well Qualified” rating. In addition, he has received 
Martindale-Hubbell’s highest rating of “AV”. He has the distinction of having 
been elected to Who’s Who in American Law (1994-2004), and the Judicial 
Candidates Rating Coalition, unanimously gave him an “Excellent” rating for 
2004. 


I think my colleagues will all agree that with his impeccable credentials, 
reputation and experience, Judge Boyko will make an excellent addition to the 
Northern District of Ohio. 

I am also pleased to introduce one of our own. Beryl Howell. Ms. Howell 
cumently serves as the Managing Director and General Counsel for the D.C. office 
of the consulting firm Stoz and Friedberg, where her practice focuses on legislative 
and strategic solutions for computer-based risks. Prior to joining her current firm, 
she worked for Senator Leahy as General Counsel of this Committee. During her 
tenure here, she worked on many significant pieces of legislation including the 
USA PATRIOT Act, the Freedom of Information Act, the Homeland Security Act, 
amendments to the Computer Fraud and Abuse Law, and the Digital Millennium 
Copyright Act. 
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From 1987 to 1993, Ms. Howell distinguished herself as one of the finest 
attorneys in the U.S. Attorney’s Office for the Eastern District of New York. She 
began as an Assistant United States Attorney and was later promoted to Deputy 
Chief of the Narcotics Section. She prosecuted some interesting cases, including 
many RICO violations, drug smuggling and human trafficking operations, money 
laundering rings, and a conspiracy to break members of a Columbian drug cartel 
out of jail. 

From 1985 to 1987, Ms. Howell was an associate at the law firm of Schulte 
Roth & Zabel in New York City, where she was involved in insurance and 
securities fraud litigation. Immediately after law school, she served as a law clerk 
to the Honorable Dickinson R. Debevoise, U.S. District Judge for the District of 
New Jersey. She received her B.A. from Bryn Mawr College with honors, and her 
J.D. from Columbia University School of Law, where she was a Harlan Fiske 
Stone Scholar. Ms. Howell’s knowledge and experience will make her a valuable 
addition to the U.S. Sentencing Commission. 
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LIABILITY FOR CYBER-SECURITY: IS FT TIME TO GET OFF THE SOAPBOX? 

FOR PANEL ON CYBER SECURITY UABn-ITY - A GROWING LEGISLATIVE TREND 
ABA ANNUAL MEETING, ATLANTA. GEORGIA 
August 8, 20£M 
By Beryl A. Howell’ 

Our enormous dependence cm computer systems and networks means that damage 
from malicious insiders or outsiders, or failures in the systems themselves, can result in 
significant losses. Even if the system software and hardware work as intended or 
designed, sloppy design and lax s^tem administration creates vulnerabilities that are 
easily exploitable by malicious actors. Allocating who will bear the cost of those losses, 
and when the cost burden will be shifted from the victim to others, is a time-honored way 
in our legal system to force change and focus attention and resources on fixing perceived 
problems. 

Policy makers and legislators are regularly bombarded with statistics on the scope 
of the cyber security problem, with billions of dollars of losses mounting each year. From 
the vantage point of investigating cyber security incidents, my firm regularly sees the 
economic harm to businesses caused by cyber security breaches, as well as how 
frustrating and distracting such incidents can be for the senior management at Fortune 
500 companies. 

In one recent case solved by my firm earlier this year, a publicly traded company 
was the victim of a two-year e-mail harassment campaign in which their clients were sent 
e-mails with obscene attachments and derogatory information about the company. As 
those clients started taking their business elsewhere, the FBI was brought in but was 
unable to identify who was sending the e-mails, or even whether the e-mails were being 
sent by a person acting alone or a group of people. 

Tracking the perpetrator was no easy matter since he used several methods 
simultaneously to hide his identity; he spoofed the e-mail address to make the c-mails 
appear to come from senior executives within the company; he hi-jacked AOL and Yahoo 
e-mai! accounts with stolen passwords from authorized users to use to send the spoofed e- 
mails; and he used open computer labs at universities and unprotected wireless access 
points to access the Internet to transmit the e-mails. The e-mail harassment escalated to a 
multi-million dollar extortion demand made to the CEO of the company, or else the 
perpetrator threatened to unleash a denial of service attack on the firm’s clients to make it 
appear to come from the company. Using a variety of technical and investigative 
techniques, wc were able to track the culprit, and he pleaded guilty in Federal court earlier 
this siunmer to violations of the Computer Fraud and Abuse statute. While the victim did 
not seek redress from the university through which the perpetrator launched his attack, it 
seems only a matter of time before such a suit is brought on the theory that lax security, 
i.e. negligence, by the “innocent” entity in the middle made the attack possible. It seems 


’ TSe aulhor is the Managing Director anS General Counsel of Ihc Washington, D.C, office of Stroz Frredberg. IXC. a technical 
services and professional ccmsuUing firm specializing in digiUI forcsisics anifeyber security investigations She previously served as 
Ihe Gtaieral Counsel on ihe U.S. Swiate Judiciary Committee for Senator Patrick J. Leahy (D-VT). 
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unlikely that corporate victims would ever bring such suits against homeowners on the - 
same theory, even though many recent, major distributed denial of service attacks against 
corporate targets are being launched by co-opting thousands of such unsecured home 
machines and using them as “zombies” that attack the corporate target at a specified time. 

In the course of this investigation, we saw multiple forms of physical and cyber 
security vulnerabilities that allowed this criminal to steal confidential data, not just from 
hacking into the company’s computer network by using obsolete but still viable ,, 
authentication passwords, but also by “Dumpster Diving” - or physically going throtigh 
the company’s unsecured trash bins, He used multiple wireless routers that consumers are 
setting up in their homes without changing the default settings to secure access and log 
users, and insecure computer labs at local universities. The defendant was deftly able to 
exploit multiple vulnerabilities for criminal purposes, and the question we consider today, 
is how the law should be used to promote more secure networks so cyber criminals do not 
have such an easy playing field. 

At the Federal level, the policy has been to provide incentives for, rather than 
mandates on, the private sector to improve cyber security. Criminal and civil liability has 
been reserved for malicious actors, who may be pursued by either injured parties or 
government agents. One cyber security expert has called the federal approach the 
“soapbox strategy,” which involves “warning of the urgency of the problem, urging 
hardware and software manufacturers to make more secure products, and cajoling owners 
and operators of critical business networks and utilities to devote more attention and 
resources to their own cyber security.”^ Rather than imposing any afftrmative obligation 
on manufacturers, owners or operators of computer systems to take responsibility for 
cyber security, they have been shielded from liability that might serve as an incentive to 
take action. As one connmentator noted, “Rather than increasing accountability of 
manufacturers or consumers, the government has ... shielded manufacturers from liability 
for harm arising from software failure.”’ 

Discussed below are three fairly recent examples reflecting this federal policy. 

Y2K Act, Five years ago, when people across the country were worried about 
Y2K computer failures, the response of the Congress was to pass a liability limiting law 
that created special procedural hurdles for plaintiffs who claimed either actual or potential 
computer failures that caused harm before January 1, 2003; preempted state consumer 
protection laws; capped punitive damages; and limited liability for any potential Y2K 
failures, no matter how much harm or injury was foreseeable or caused.* Opponents, who 
were concerned that this law promoted a “don’t worry, be happy” mentality instead of 
providing incentives for software manufacturers to take remedial action and fix the 


^ Michael A. Vatis, Testimony before the U.S, House of Representatives Committee on Government Reform, Subcomm. On 
Technology. Information Policy, Iniergovcmmenta] Reladons and the Ccimis, at hearing on “Cybcrsecurity: The Challenges Facing 
our Nation in Critical hiflrastnictyrc Proteclion." April 8. 2(H)3, &( p. 5-6. 

^ Kevin R. Pinkney. ‘Tutting Blame Where Blame is Due: Software Manufacturer and Customer liability for Security -Related 
Software Failure ” 1 3 Albany Law Journal of Science & Technology 43 (20d5f)r 
’ Y2K Aci, P.L. 106-37 (July 20. 1999), codified at 15 U.S.C. 1 6601, et se^. 
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problems, lost this debate in the Congress. 

In fact, the new law had the effect of aUowing a software roanufactnrer to avoid 
certification of a plaintiff class of software consumers, after the manufacturer cancelled 
technical support for a software product with a known Y2K defect, rather than repair it.® 
Other plaintiffs who claimed harm from software with Y2K defects also had dieir suits 
dismissed for failure to satisfy the new pleading requirements under the Act, or stayed 
with mandatory referral to alternative dispute proceeding.® 

CFAA. Y2K may have been a special circumstance, coming once only every 1000 
years, but other laws enacted after tire Y2K Act similarly re-direct liability for cyber- 
sccurity failure away firom computer software and hardware design vulnerabilities. The 
Computer Fraud and Abuse Act, (“CFAA”), 18U.S.C. § 1030, is the primary Federal 
criminal statute prohibiting multiple forms of computer crime, including computer frauds, 
viruses, worms, theft of computer data, and hacking. This statute has ridden the wave of 
concern about cyber security over the past twenty years, with periodic amendments, 
which have dramatically expanded its reach. Tracking these changes, and in particular, 
the scope of the civil liability provided in this law, is illustrative of the trends generally at 
the Federal level. 

When this statute was initially added to the Federal criminal code, the CFAA was 
focused on outside hackers or malicious insiders who obtained unauthorized access to 
classified information or other information on government computers. The only private 
data and computers deemed sufficiently important to protect under this new federal law 
were financial records or credit histories held by financial institutions. There was no civil 
liability, no specific federal prohibition on damaging computers or stealing data from 
computers, or any general federal protection for private sector computers. 

In the early days of the CFAA, the view of the Congress was generally summed 
up as follows: “the most effective means of preventing and deterring computer crime is 
‘more comprehensive and effective self-protection by private business’ and that the 
primary responsibility for controlling the incidence of computer crime falls upon private 
industry and individual users, rather than on Federal, State, or local governments.”'' The 
CFAA has been regularly amended to expand the scope of its coverage to virtually every 
computer coimected to the Internet, to provide civil causes of action for violations, and to 
create new offenses for online extortions, damage or alteration of data by unauthorized 
users, the theft of data, and the transmrttaj of damaging worms, viruses or other programs. 

One byproduct of the new offenses, in combination with the civil liability, was the 
use by software consumers of this statute to sue software and hardware manufacturers for 


^ Kfineroi Area Osfeopaihic Hospital, Inc v. Keane, Inc., 192 F.R.D. 589 (N.D. Iowa 2000). 

^ LeMiis Tree Service. Inc. v.Lueeni Technologies, Inc., 2000 U-S, Dist, LEXIS 12922 (S.D.N.Y.); Preferred MSO of America- Auslin 
V. Qvadramed Corporation, 85 F. Supp. 2d 974 (C.D. CA 1999). 

^ '‘Computer fraud and Abuse Act of 1986,” Rt^ort of Senate CQmmittqc on the Judiciary, 99* Cc«g.> 2d Scss.» Report 99-432, at p. 
3 (Sept 3, 1986), citing Hepori on Computer Crime, Task Fwce On CompufcHCrime, Section of Criminal Justice, American Bar 
Association, ai p. S4, June 1 984. 
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defective or negligently designed products. As one court explained, in allowing a civil 
suit under the CFAA to proceed against the manufacturer of faulty computer parts, 
“Congress, grappling with technology that literally changes every day, iafted a statute 
capable of encompassing a wide range of computer activity designed to damage computer 
systems - from computer hacking to time bombs to defective microcode.”® 

Following the 9-1 1 terrorist attacks, the Congress amended the CFAA to increase 
penalties and protections for government computers. Specifically, in the USA PATRIOT 
Act,’ the requirement of a minimum of $5,000 in damage for felony liability was 
eliminated for attacks against computers used for national security or criminal justice. In 
addition, the damage from a single attack could be aggregated across many computers to 
meet the $5,000 damage threshold in other contexts. 

In a little-noticed but significant provision of the USA PATRIOT Act, however, 
the scope of civil liability under the CFAA was limited for software or hardware glitches. 
Specifically, the statute was amended so that no civil action may be brought under the 
CFAA for the “negligent design or manufacture of computer hardware, computer 
software, or firmware.” This provision limits the ability of consumers, including 
businesses, from suing over alleged defects in software or hardware that may have been 
the source of security vulnerabilities that resulted in loss to the end user. 

One commentator acknowledged that, “Admittedly, Congress seems to have 
intended the CFAA to curb computer fraud and abuse resulting from unauthorized 
computer use. Removing manufacturer liability is faithful to the original purpose.” 
Nevertheless, ‘lihe unfortunate result was to foreclose an opportunity for software 
manufacturers to be held liable for defective programming.”"* 

What Congress giveth. the Congress may taketh away. Some prominent cyber- 
security experts are calling for software manufacturers to be held accountable and liable 
for security failures. Richard Clarke, tire former chairman of the President’s Critical 
Infrastructure Protection Board has called upon the government and software consumers 
to hold vendors accountable for the security of software products." 

CII Act . Other recently enacted federal laws continue this incentive and 
liability limiting approach. For example, the Critical Infrastructure Information Act, 
passed as part of the Homeland Security Act in 2002,'^ granted special protections to 


® $fiaw V. Toshiba America Information Systems, Inc., 91 F. Supp. 926, 937 (E.O. T* 1 999); North Texas Preventive Imaging, 
LJ^C. w. liisenberg, 1996 U.S. Dist. LEXIS 19990 (C.D. C»l. Aug. 19, 1996) (finding ihalplajniiffhBd sttted cliim under § 
103 D(bX^){A) where disk manufacturer had provided plalnHQ'with defective disks that were programmed to render sottware 
inoperable on u iqjccilic date); In reApL Version i.0^o/twareLIUgo$ion,l6Zf. Supp. 2d 1359 (S.D.Fl. 2001)(plaintifft consumers 
stated claim under CFAA for injury from defendant's defectively designed and/or unreasonably dangerous soAware insiaHarion 
process). 

® US.A PATRJOT A«, P.L. 107-56 (Oct 26, 2001). 

PinknCy, supra -n, 3, alp. 65. 

' ‘ Dennis Fisher, ‘t^larke; Hold Developers Accountable for Software (nsecqrity,” eWeek, May 14, 2004, 
hUp://www.Bwek.con»'aJlic1c2/0,l 759,1 592963 .OO.asp, 

The Homeluid Security An. P.L. 107-296 (November 25, 2002X“HSA"), bile II, Bubtitlc B. 
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information voluntarily submitted, either orally or in writing, by businesses to any federal 
government agency that is marked as “critical infiastructure information” (“Cn”). This 
law was intended to make moot the excuses that businesses used to explain their 
reluctance to share with the government information about cyber-security vulnerabilities 
and security risks to systems supporting energy, banking, telecommunications, 
transportation, and other vital services, most of which are owned and controlled by the 
private sector. 

The cn Act gives this private sector Cn information more protection than 
classified national security information. CD information is exempt from FOIA disclosure, 
exempt from rules barring submission of ex parte materials to decision-makers in 
regulatory proceedings, exempt from Federal Advisory Committee Act rules, and exempt 
from disclosure to Congress. Criminal penalties apply to any government worker who 
discloses Cll-marked information. Moreover, Cll-marked information may not be used 
directly in any civil action, even against persons other than the submitter, without the 
submitter’s consent. What this means is that when information that has or may have been 
submitted as Cll-marked information, is used in a regulatory or enforcement action or in a 
civil suit, a party may litigate whetlier the source of information is the CH-marked 
information or independently obtained, before it may be used against the party.’^ This 
could potentially complicate litigation, depending on how much companies take 
advantage of the ability to submit Cll-marked information to the government. 

Right now, the Cll-marked submissions have been “underwhelming” with only 
six submissions made between January and May of this year.'^ If this experiment with 
voluntary submissions to the government of cyber-security vulnerabilities is not 
successful, despite the myriad of protections extended to the submissions, the government 
may strike ihe permissive “may” used in the law and mandate disclosure. 

CAIjTFORfilA LAW. Against the backdrop of Federal law limiting liability for 
software security-related vulnerabilities, California has taken the lead to shift the burden 
of security risks to those owning and operating computer systems and networks. This new 
California law became effective one year ago. It was enacted a few months after a hacker 
obtained the personal information of over 200,000 state employees from a government 
system housing payroll information, and in the context of increasing consumer 
complaints about identity theft. 

Under Bill 1 386, companies that hold any computerized personal information of 
California residents - whether or not the company itself is located in California — must 
take steps either to encrypt this personal information or adopt, as part of an information 
security policy, certain notice and disclosure procedmes for any computer security 
breaches- whether or not the breach occurs in California. Noncompliant companies are 
subject to civil suits, including class actions, for damages and injunctive remedies in 


H.SA. sccrion 2l«(aKlXC), 

J4 

Winistn Jacltson," Response slow to DHS protected info sharing,” May 24. 2004, GCN Sudr. 
TiQl/securitv-noHcv/26030-1 .hlnti . 
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CaJifomia courts. One commentator observed that, “tn forcing companies to come clean, 
the California law takes the opposite approach of the Bush Administration’s emerging 
cyber security policies, which encourage secret disclosure to govanment officials, rather 
than public warnings.”” 

The mandatory disclosure requirements are triggered by a broadly defined “breach 
of the security of the system.” Such a breach covers any situation where there is a 
reasonable belief that there has been an “unauthorized acquisition of computerized ... 
personal information maintained by the person or business." Disclosure of the security 
breach must be “in the most expedient time possible and without unreasonable delay, 
consistent with the legitimate needs of law enforcement ... or any measures necessary to 
determine the scope of the breach and restore the reasonable integrity of the data system.” 
Reporting of breaches to law enforcement agencies would allow companies to delay the 
required disclosure to affected customers. 

TRENDS . The liability limitations imposed at the federal level may only be a 
Pyrrhic victory for software and hardware manufacturers since States are taking the 
opportunity to provide consumer and business protection in a patchwork of regulatory 
enforcement actions and new laws, such as the California mandatory disclosure law. New 
York Attorney Genera! Eliot Spitzer applied the State’s unfair practices law in a recent 
enforcement action against Victoria’s Secret for data leakages at its Web site. This type of 
suit is also available to the Federal Trade Commission in enforcement actions against 
companies that claim to observe security as part of their privacy policies but then allow 
data leakages through sloppy practices, as violations of Section 5 “Unfair and Deceptive 
Practices,” The FTC has brought and settled unfair trading practice actions against 
Microsoft and Eli Lilly and Company for misleading consumers and not having suflBcient 
security measures in place to fulfill promises to customers about the security and privacy 
of their data.’* 

At the Federal level, the consumer pressure for improved privacy protection may 
also be forcing a new trend. The Senate Judiciary Committee held a bearing late last year 
on a Federal version of the California mandatory disclosure law, called S. 1350, the 
Notification of Risk to Personal Data Act, S. 1350.” This bill would require Federal 
agencies, and persons engaged in interstate commerce, in possession of electronic data 
containing personal information, to disclose any unauthorized acquisition of such 
unencrypted information by notifying the persons whose personal information was 
affected. Failure to provide the required disclosures and notification may be penalized 
with fines. Unlike tbe California law, enforcement is left to the FTC and State Attorney 
Generals, rather than private causes of action. This bill would preempt similar stare laws, 

” Kwin Poulsen. Security Socus, Jan. 6, 2003- 

FTC Press Release. Elt Jally Settles FTC Charges Cpnccming Security Breach, Jan. 18.2002, 
http;/Avww,Ac.gov/opa/20O2/01/eHHl!y,htm; Microsofl settlcmeitt of FTC conripliuni that the company falsely represented that it 
employs reasonable and appropfiato measures to maintain and proreci the privacy and confldctitiuhty of consumers' penotiai 
mfofiDation cpllcciml Ihrougll iis Passport and Passport Wallet services, including credit card ttumbfifs and bitlrng inforfration stored 

"Dsttbasc Security: Flpding Out When Your Diformation Has Been CwTipronriscd, " Hearing Before the 
ScTiate Judiciary SubcommiUee on Terrorism, Technology and Homeland Security on November 4, 2003. 
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except for California’s SB 1386. 

Other pending bills, the Software Principles Yielding Better Levels of Consumer 
Knowledge, or SPY BLOCK, Act (S. 2145), and the Securely Protect Yourself Against 
Cyber Trespass Act, or “SPY ACT” (H.R. 2929) would require disclosure to computer 
users of certain computer software features that may pose a threat to user privacy. 

Computer security experts do not think that the “soapbox strategy” is working and 
argue that more is needed to change the legal, policy and economic environment to 
improve cyber security without imposing burdensome regulations that would put at risk 
technological advances. Approaches that have been suggested include: 

• tax incentives to increase network security expenditures; 

• requiring distribution of computer software and hardware with the most 
secure default settings activated; 

• legislation that creates liability on manufacturers or network operators for 
negligent actions or omissions that harm others; and 

• requiring disclosures by public companies of potential cyber risks or actual 
security breaches in their annual Form 10-K disclosure.'* 

It is only a matter of time before federal policy makers get off the “soapbox” and 
start legislating more aggressive measures. It is then that cyber security investigators will 
have to be vigilant to ensure that important self-help and self-defense tools and methods, 
which are helpful in detecting, tracking, identifying, monitoring and apjjrehending 
malicious insiders or outside hackers, are not unduly hampered by legal restrictions or 
mandated security measures that can make these tasks more difficult. Over-broad 
legislative or policy fixes implemented to protect privacy or security may risk throwing 
out the proverbial baby with the ditty bath water at a time when companies victimized by 
computer Clime often turn to private firms for help, when law enforcement agencies are 
otherwise engaged in fighting terrorism. 


M. A. Vatis. siipra n- 2 
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SURVEILLANCE POWERS IN THE tfSA PATRIOT ACT; HOW SCARY ARE THEY? 

City of Philadelphia Law Department, Continuing Legal Education Program 
August 12, 2004 
By Beryl A. HowelP 

“Conventional wisdom” holds the USA PATRIOT Act^ is a prime example of govenunent over- 
reaching in times of national security crises. This law is not perfect, but few are, and after a decade of 
service on the Senate Judiciary Committee, I have seen the passage, both before and after the USA 
PATRIOT Act, of more seriously flawed laws, which nonetheless have not generated the same ferocity of 
grass-mots opposition. In fact, Philadelphia is one of over 250 other cities and communities to p^s a 
resolution calling upon its congressional representatives to repeal the law.^ This resolution, and others 
passed around the country, cite the following four examples of expanded surveillance powers that raise 
concern: 

(1) Limiting judicial supervision of telephone and internet surveillance; 

(2) Granting law enforcement and intelligence agencies broad access to sensitive medical, mental 
health, financial, and educational records with little, if any, judicial oversight; 

(3) Expanding the government’s ability to conduct secret searches of individual’s homes and 
businesses, including monitoring books bought from bookstores or borrowed from libraries; and 

(4) Limiting the disclosure of public documents and records under the Freedom of Information Act 
(FOIA). ^ 

This litany of horrors is downright scary, but just how scared we should be requires a careful parsing 
of how the USA PATRIOT Act actually changed the law and the underlying reasons for the changes. This 
essay is not intended to be an exhaustive review of the USA PATRIOT Act, but a brief discussion of the 
provisions that may have prompted each of the four examples cited in the City’s resolution. 

At the outset, however, I want to address three myths sunx>unding this law: 

' The author is the Managing Director and Genera] Counsel of flic Washington D.C. Office of Stroz Friedberg, LLC, a 
professional consulting and technical services firm specializing in the forensic preservation, acquisition and exansnatiou of digital 
evidence. During 2001 , she served as the General Coxmsel of the Senate Committee on the Judiciary for Senator Patrick Leahy (D- 
VT), who was the ComiTOttee's Chairman. 

^ Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 
Pub. L. No. 107-56, 1 15 Stat. 272 (2001). 

^ Resolution against the USA PATRIOT Act and Other Executive Orders for the City of Philadelphia, Pennsylvania, passed by 
PhDadelphia City Council, by a vote of 13-3, on May 29, 2003. 

■* at seventh "Whereas” clause. 
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MYTH ONE : Congress was Jnst a rabber-stamp giving the Ashcroft Justice 

Hepartment and the Bush Administration every new power for which they asked. To demonstrate its 
legislative prowess, the Administration has encouraged this myth. Yet, the Administration did not get 
everything it asked for; at the same time it got a lot it never asked for or wanted. In fact, the Dcpaitment of 
Justice contributed only about one-third of the provisions that became the USA PATRIOT Act, and fliat one- 
third was significantly modified from what the Attorney General presented in draft form to the Congress.* 
While the parts of this law that have proven the most controversial come from the one-third oiiginaliy 
proposed by the Administration, Congress supplied most of the substantive provisions, including a sunset on 
many of the surveillance provisions, the anti-money laundering title, provisions increasing resources for 
security on the Northern Border, increasing the number of translators at the FBI and practical steps for 
improving cooidmation among law enforcement personnel at different levels of government. 

MYTH TWO: The Congress short-circuited the normal legislative processes to 

pass the Administration’s proposals without any public hearings. The process for passage of the USA 
PATRIOT Act was not perfect but to say there were no public hearings is incorrect. While the bill was not 
“marked up” or foimally reported by the Senate Judiciary Committee, a version of the bill was debated, 
amended and “marked-up” in the House Judiciary Committee. Bills are often only marked up in a committee 
of one House, rather than both Houses, of Congress. The House Judiciary Committee held a hearing on the 
bill; the Senate Judiciary Committee and its subcommittees held three hearings on the bill before its passage; 
and the Senate Banking and Intelligence Committees each held hearings on parts of the bill. &i total, at least 
six hearings were held on parts of the bill that became law. Indeed, despite the criticisms about the 
legislative process, this bill received more public hearings and attention from multiple committees in the 
Senate than many bills ever get before passage and certainly more than the Administration wanted. 

The Administration wanted thfc bill passed immediately, without any hearings. Even before the 
Justice Department had provided a draft bill, the Attorney General publicly demanded that Congress pass the 
yet-unscen legislation by Sqjtcmber 21, 2001. The Attorney General and the Vice President repeatedly set 
artificial deadlines on Sunday talk shows and the press, with the intended or actual result of making it appear 
that Congress was moving too slowly. The Administration appeared to look for opportunities to lodge 
partisan criticism against the Democrats for delaying legislative action and being insufFiciently tough on 

The USA PATRIOT Act contains 161 substantive sections compared to the 53 sections in the Administration’s draft Anti- 
terrorism Act, which amounts to only about one-third the number of sections in the final Jaw. 
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terrorism. The New York Times even criticized the Forney General’s "scurrilous remarks” after one 
outburst when he indicated Senator Leahy and then-Majority Leader Daschle were being obstructionists.® 
The complaints about the abbreviated legislative process for consideration of the USA PATRIOT Act 
are somewhat ironic since there were some brave Members fiom bodi parties who stood up to the 
Administration, at their own political peril, and made clear the legislation would be reviewed and public 
hearing would be held before the bill would be passed. Senator Leahy was one of them and paid for it by 
being called in the conservative press "Osama’s Enabler in Congress.”^ 

MYTH Three: The USA PATRIOT Act is to blame for a panoply of controversial dvU liberties 
actions taken by the Administration. This law has been the fly paper catching much of the blame for many 
of the controversial actions raising serious constitutional and civil liberties concerns that were takem by the 
Administration and the Justice Department after 9-11. Many of these unilateral, executive branch actions 
were taken in the few short months after the new law was enacted at the end of October 2001 , and became 
indelibly linked in the public perception to passage of the new law. ft may come as a surprise that the 
following actions have NOTHING to do with -- and were not in any way authorized or addressed in -- the 
USA PAUUOT Act: 

• Authorizing the use of military tribunals for combatants captured on the battlefield and for 
American citizens arrested in the United States; 

• Not allowing certain U.S. citizens arrested on American soil to have access to lawyers; 

• Detaining hundreds of immigrants for indetenninate periods and refusing to disclose the 
numbers to anyone, including congressional oversight committees; 

• Arresting some unknown number of people, including citizens, and holding them for 
indetenninate amounts of time as ‘*material witnesses;” while refusing to disclose the 
numbers, locations or names of these persons to anyone, including congressional oversight 
committees; and 

• Issuing new administrative ruieS'authorizing eavesdropping on attorney-client privileged 
communications of detained persons; 

• Modifying long-standing Attorney General guidelines restricting FBI surveillance activities at 
churches, mosques and other public meetings and allowing much broader surveillance of 

® Editorial, Toward a Balanced Terrorism Bill, N, Y. Times, Oct. 4, 2001, at A26. 

’’ Edward Walsh, Wash. Post, "Civil Liberties Defender Picks His Figbt^ Dccend)cr 6, 200 1 , at A37 (citing “the headline 
‘Osama’s Enabler in Congress/ fin] the conservative magazine Human Events this week”). 
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public TTieetings, wherever they may be held, including in denominational and 
nondenominational settings, such as parades. 

This law may have become controversial even before it was on p^er, when the Administration 
focused attention immediately following the 9-1 1 terrorist attacks on perceived shortcomings in the law. 
Every Admimstration, when tragedies strike, is adqit at blaming the state of the law and running to 
Congress for legislative changes. This is much easier than undertaking the time-consuming and sometimes 
embarrassing task of identifying any management, pei^miel, resource or other factors that may have 
contributed to the incident. At the same time, pushing for legislation in the aftermath of a tragic incident 
heightens sk^ticism about whether the legal changes are necessary or responsible, since this is the most 
difficult time for the Congress to say “no” to any law enforcement and national security measure. In 
addition, prematurely legislating before an opportunity for a full accounting of what actually went wrong 
mak^ it difficult to defend the legislation as a targeted approach to fix an identified problem. 

The antidote to this skepticism about the USA PATRIOT Act was inclusion of a sunset provision 
requiring the most controversial surveillance provisions to lapse at the end of 2005. The sunset was 
intended to provide an incentive to the Justice Department to cooperate with the Congress in evaluating 
whether the surveillance powers were needed and effective in fighting terrorism and to be careful about 
avoiding abuses. The FBI understands the point of the sunset. FBI field guidance issued after passage of 
the USA PATRIOT Act on use of administrative subpoenas, called National Security Letters ("NSL”), in 
foreign intelligence gathering investigations, advises agents that: 

“[NSLs] must be used judiciously. The USA PATRIOT Act greatly 
broadened the FBI’s authority to gather this information. However, the 
provisions of the Act relating to NSLs are subject to a ‘sunset’ provision 
that calls for the expiration of those provisions in four years. In deciding 
whether or not to re-authorize the broadened authority, Congress will 
certainly examine the manner in which the FBI exercised it.” 

Set against that background on the myths surrounding the USA PATRIOT Act, the four examples of 
potaitially over-reaching government powers contained in the law arc discussed below. 

fl) Limiting iudicial supervision of telephone and internet surveillance. 

The legal rules governing federal government surveillance are generally found in two places, 
d^ending on the type of investigation. Chapters 1 19 and 121of the Federal criminal code deal with electronic 
surveillance to gather evidence in criminal investigations; ani^the Foreign Intelligence Surveillance Act deals 
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with gathering evidence in foreign intelligence, espioimgc and intemational terrorism investigations. The USA 
PATRIOT ACT made changes in the rules govermng elechonic surveillance in both types of investigations. 

The changes to the statutory authority governing electronic surveillance in criminal investigations 
laigely reflected codifications of pre-existing case-law or practice, clarified the authority that law 
enforcement was already exercising without clear guidance and, in some ways, actually increased privacy 
protections. That being said, the changes made were not perfect and could have been improved from a 
privacy protection and Fourth Amendment standpoint - but the legislative process is not a solitary one. 
Legislating is a messy proems where the perfect is often sacrificed, or compromised, for the better. 

The electronic surveillance changes that have garnered the most controversy were those made to the 
pen register statute, and the new computer trespass exception to the wiretap law. I will talk briefly about 
each of those provisions. 

Pen Register Devices . Pen registers are devices that track the numbers (not the content) of all 
outgoing calls on a telephone or, when applied to fotemet communications, collect addressing information 
on emails or header information on data packets showing where on the Internet a user is going. The USA 
PATRIOT Act made two significant changes to the pen register law: (1) nationwide effect was given to pen 
register and trap and trace orders obtained by Government attorneys, obviating the need to obtain identical 
orders in multiple Federal jurisdictions; and (2) the language was updated to clarify that pen registers may be 
used for computer transmissions to obtain electronic addresses. 

Despite the controversy, neither of these amendments changed what prosecutors or investigators 
could do already. Prosecutors have been able for years to get a pen register in one district for targets in an 
entirely different district. Furthermore, updating the language of the pen register statute, which used archaic 
language like having a pen register or trap and trace “device” being “attached” to a telephone “line,” so that 
it clearly applied to Internet communications was also nothing new. Investigators have been using the pen 
register statute to do surveillance on the Internet for years. 

This does not mean the changes to the pen register were perfect. New terms - “routing,” 

“addressing” and “signaling” — ^were added to the statute to describe the Internet application but were not 
defined. The Justice Department refused to provide definitions for these new toms, prompting concern that 
pen registers might be used to intercept the content of communications online, even though content may be 
captured only upon a showing of probable cause, not the mere relevancy standard of the pen register statute. 
Absent definitions of the new terms, Congress added an explicit prohibition on the interception of “content.” 
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In addition, the law imposed a new restriction on law enforcement’s unauthorized disclosure of information 
obtained from the use of pen register and tr^ and trace devices. Specifically, any willful disclosure of such 
information that is not made in the proper performance of the official functions of the officer is punishable.^ 
Finally, the USA PATRIOT Act added a new reporting requirement on the government's use of devices that 
monitor the addressing information in Internet communications. ^ 

In terms of judicial review, the pen register statute both before and after the USA PATRIOT does 
not provide for any meaningful judicial review on whether the pen register and trap and trace devices are 
being used appropriately. Existing law requires an attorney for the government to certify that the information 
likely to be obtained by the installation of a pen register or trap and trace device will be relevant to an 
ongoing criminal investigation. The court is required to issue an order upon presentation of the prosecutor’s 
certification. The court is not authorized to look bdiind the certification to evaluate the judgment of the 
prosecutor. Senator Leahy has urged that government attorneys be required to include facts about the 
investigations in applications for pen/trap orders and allow courts to grant such orders only where the facts 
support the relevancy of the information likely to be obtained by the orders. This is not a change in the 
applicable standard, which would remain the very low relevancy standard. Instead, this change would 
simply allow the court to evaluate the facts presented by a prosecutor, and, if it finds that the facts support 
the govenmient’s assertion that the information to be collected will be relevant, issue the order. The Justice 
Department has resisted this change, and it was not made in the USA PATRIOT Act. 

Computer Trespasser. The USA PATRIOT Act provided a new exception to the wiretap law to 
allow government wiretaps where the owner or operator of a computer may give consent to law enforcement 
to do wiretap surveillance on unauthorized persons on the system. This was intended to allow law 
enforcement to help victims, whose computers are being used by a hacker as a means for the hacker to reach 
a third computer, such as in denial of service attacks. Since the victim is not a party to the "coininunication,” 
he or she could cot, without this change; simply consent to law enforcement monitoring of the computer. 
This legal anomaly had the perverse consequence that providers were sometimes forced to sit idly by as 
hackers entered and, in some situations, damaged their systems and networks while law enforcement was 


® USA PATRIOT Act, at § 223 (amending 1 8 U.S.C. § 2707(g)). One coTnmentator has noted, “During the congressional 
negotiafioas, pro-privacy legislators managed to insert language Oral limits the disclosure of infonnation obtained through [the use 
of pen register and trap and trace devices] to disclosures made ‘in the proper performance of the ofTiciai functions of the officer or 
governmental entity making the disclosure.’” Orin S. Kerr, Jntemei Surveillance law After the USA Patriot Act: The Big Brother 
Thai Isrt X 97 Nw. U. L. Rev. 607, 640 (2003) (quoting 1 8 U.S.C. § 270%)). 

® 18 U.S.C. § 3123(a) (3) (A) (WestSupp. 2003). 
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distracted by tbe detailed process of seekmg a wiretap order to assist them. 

The computer trespass provision limits use of the new consent authority so that an hiteniet user who 
violates a workplace computer use policy or online service contract — and is thereby m “unauthorized” user 
- may not be wiretapped without a court order. In the USA PATRIOT Act, die Congress limited the 
authority for consensual wiretapping of the communications of unauthorized users to exclude users with an 
existing subscriber or other contractual relationship witih the owner/operator. This limitation was not in the 
Administration’s proposal. Furthermore, even absent a contractual reladonship, the Justice Department has 
Indicated that consensual monitoring “would not be allowed in the case of a person using a system with 
permission. Thus, a library terminal user permitted to use the library’s system would by definition not be 
‘without authorization,’ and could not be monitored under the authority of the new provision. Similarly, 
employees or students who are using computer systems with the permission of their employer or university 
would likewise have ‘authorization’ within the meaning of the statute.”*® 

In short, the computer tresp^ser provision updated the wiretap statute to provide authority for 
owners and operators of computer s>^tcms victimized by sophisticated computer hackers to call upon law 
enforcement for expeditious assistance in tracking the perpetrator. 

FISA Changes. The authority of the government to conduct electronic surveillance under the 

Foreign Intelligence Surveillance Act (FISA) was expanded in the USA PATRIOT Act by, inter alia, 
increasing the duration of FISA wiretaps, allowing roving wiretap authority, and, most significantly, 
changing the standard for use of FISA authorities to allow use where a “significant purpose” (rather than the 
primary purpose) is to obtain foreign intelligence information. At the same time, the law retained the 
requirement of judicial review of FISA applications and court orders to use pen registers, trap and trace 
devices, wiretaps, and to compel production of documents, as well as the requirement that FISA surveillance 
be directed only at foreign powers and agents of foreign powers to collect foreign intelligence information. 
The Admini^ration sought more expansive changes in FISA authority than tbe Congress granted in the USA 
PATRIOT Act and unsuccessfully resisted the stmsW provision that applies to virtually all of the FISA 
surveillance changes. 

(2) Granting law epforcement and intelligence agencies broad access to sensitive medical, 
meotal health. financiaL and educational records with little, if any, judicial oversight 

The USA PATRIOT Act has been strongly criticized for expanding government authority to access 

Letter, dated Noveniber 29, 2001 , from Daniel J. Bryant, Assistant Attorney General, lo Senator Leahy. 
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sensitive personal records with limited or no judicial oversight Three points are significant to provide Qie 
context for a fair evaluation of this criticism. 

First, the Administration asked Congress during negotiations over the USA PATRIOT Act to 
eliminate any judicial review and court order requirejnent to obtain tax and education records, and business 
records under FISA. The Congress said “no” to all three of these requests. Consequently, the USA 
PATRIOT Act does not contain the Administration’s proposal to allow the Secretary of the Treasury to 
make discretionaiy disclosures of tax return information to state and federal law enforcement and U.S. 
intelligence agencies. In addition, this law requires the Attorney G^^al to obtain a comt order to obtain 
records firom an educational institution, iqson an application certifying that “there are specific and articulable 
facts giving reason to believe that the education records are likely to obtain infoimation” relevant to an 
authori^ed investigation or prosecution of a terrorism offense or an act of domestic or international 
terrorism." Finally, the law retains the requirement under FISA for the government to obtain an order from 
the FISA court to compel production of records in connection with a foreign intelligence investigation.*^ 

Second, while the USA PATRIOT Act retained the court order requirement to obtain records 
under the FISA, other criteria for obtaining records were relaxed. The FISA originally limited the t>pes of 
records that could be obtained in FISA investigations, even those involving serious national security risks 
with forci^ spies and international terrorists, to foiu categories of businesses: common carriers, public 
accommodation facilities, physical storage facilities and car rental facilities." By contrast, in grand jury 
investigations involving run-of-the-mill criminal activity, prosecutors and federal agents may compel 
production with a grand jury subpoena of any non-privileged testimony, document or tangible item, without 
limitation to any category. The USA PATRIOT Act expanded the FBTs authority to obtain third-party 
records with a FISA court order by eliminating the limitation to only four categories of businesses. Now, 
the government may follow the investigation where it may lead, just as in grand jury investigations, but 
(unlike grand jury investigations) subject to strict FISA court supervision. 

Itjs important that our law enforcement^gencies are able to follow critical leads where they need to 
go, even if that means into our libraries. Wc certainly do not want our libraries to become a known safe 
haven for terrorists while the FBI is barred from the door. 

At the same time, it is critical to protect the confidentiality of what we read in books or view online 

” USA PATRIOT Act. section 507. 

W.. at section 2 tS. 

'^50U.S.C-§ 1862(a) (2000). 
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m our libraries. The USA PATRIOT Act bars use of FB A authority to investigate Americans engagmg in 
activities protected by the First Amendment, and imposes reporting requirements on use of FISA orders to 
obtain records. 

Some critics blame this provision (section 215) for increased surveillance of libraries. The Justice 
Department has conjfirmed that the FBI has "sought information pom libraries. For oKomple, various 
offices follov/ed up on leads concerning e-mail and Internet use information about specific hijackers from 
computers in public Ubraries."^^ But the FBI has told Senator Leahy that, "Information has been sought 
from libraries on a voluntary basis and under traditional law enforcement authorities not related to [FISA] 
or the changes brought about by the USA PATRIOT Act The FBI has acknowledged that a FISA order 

"could conceivably be served on a public library" but said that "if the FBI were authorized to obtain the 
information the more appropriate tool for requesting electronic communication transactional records would 
be a National Security Letter (NSL)fi which is used to obtain from ISPs "subscriber name, screen name or 
other on-line names, records identijying addresses of electronic mail sent to and from the account, records 
relating to merchandise orders/shipping information, and so on but not including message content and/or 
subject fields 

Finally, as noted above, tiie FBI uses National Security Letters, or NSLs, to obtain business records 
in national security-related investigations. NSLs are a form of administrative subpoena, which means they 
may be authorized by senior FBI personnel without approval from a court or a prosecutor. These subpoenas 
were created long before the USA PATRIOT Act in three other statutes: the Electronic Communications 
Privacy Act (ECPA); the right to Financial Privacy Act (RFPA); and the Fair Credit Reporting Act (FCRA). 
NSLs may be used to obtain only seven types of information for use in foreign intelligence collection and 
foreign counterintelligence investigations; 1) subscriber information; 2) toll billing records; 3) electronic 
subscriber information; 4) electronic communication transactional records; 5) financial records; 6) identity 
of financial institutions; and 7) consumer identifying information. NSLs specifically warn that no oflicer, 
employee, or agent of an entity in receipt of an NSL may disclose that the FBI has sought or obtained access 
to the requested infonnation or records. This so-called “gag order” was part of NSL law long before the 


Letter, dated December 23, 2002, from Daniel J. Bryant, Assistant Attorney General, to Sen. Leahy, forwarding Departmem of 
Justice responses to written questions at Senate Judiciary Comm. Hrg., "Oversighl Hearing on the Depurtment ofJuslice. " July 
25, 2002 (answer to question number 1 4(c), 

'"M- 

'* Letter, dated July 29, 2002, from Daniel J, Bryant, Assistant Attorney (Sencral, to Sen, Leahy, forwarding Departaieitt of Justice 
responses to written questions submitted by House Judiciary Committee on June 3, 2002 (answear to question number 1 2). 
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USA PATRIOT Act. 

The USA PATRIOT Act amended the three statutes that govern NSI^ and made it easier for the FBI 
to use NSl5 to get diese limited categories of records in investigations to protect against international 
terrorism or clandestine intelligence activities. To uscNSLs, the same standard of “relevance” applies that 
is used for subpoenas for records in criminal cases, but the limitations on the categories of information 
remains. Outside of those limited categories of infonnation, the FBI may obtain records in foreign 
intelligence and international terrorism investigations, only with a court order. The changes made to the NSL 
laws are also subject to the sunset provision. 

131 Expanding the government's ability to conduct secret searches of individuars homes and 
bnsinesses. 

Based upon an Administration proposal, the USA PATRIOT Act included an amendment allowing a 
court to delay notice of the etxecution of a search warrant to search for seize property or material constituting 
evidence of a criminal offense. Just like conventional search warrants, Federal agents must show that there 
is probable cause to believe evidence of criminal activity will be found on the premises to be searched in 
order to obtain a sneak and peek warrant.’’ Unlike conventional search warrants, sneak and peek warrants 
authorize surreptitious entry to the premises to be searched to gather information, rather than to seize any 
tangible items, and with delayed notice to the owner of the premises. 

These so-calkd “sneak and peek” warrants were not a novel idea dreamed up by the Bush 
Administration and the Ashcroft Justice Department. On the contrary, for over a decade before passage of 
the USA PATRIOT Act, courts had sanctioned the use of sneak and peek warrants, and their use was, if not 
frequent, fairly routine.’® Nevertheless, this provision continues to generate significant controversy as a 
constitutionally suspect departure firom the normal notice requirement.’^ The House of Representatives has 
even overwhelmingly passed an amendment that would bar all funding for use of this provision.^ 

In denying motions to suppress evidence derived from infonnation obtained from sneak and peek 


” Ludwig, 902 P. Supp. 121, 126-27 (W.D. Tex. 1995) ('Ibe same standard for probable came applies to all search warrants, 
whether Qie property is seized or not'’). 

** See. g.^.. United Stales v. Freitas. 800F.2d 1451, 1454 (9tbCir. 1986)I''FreitM 1”) (“ihe agents advised the magistrate who 
issued the warrant of ils special nature; and . . that ‘skralar warrants’ have been iwued in other districta, including the Eastern 
District of California.”); but see United States v. Freitas. 856F.2d 1425, 1430 (9flj Cir. 198S)r‘FTcitas 11”] (court held that district 
court’s decision was not clearly erroneous in finding that prior sneak and peek wauants for storage lockers in Oakland were not 
similar to such warrant executed at private residence); see olso United Stales v. Fanebum. 983 F.2d 449, 452 (2d Cir. 
J993)(”8gents were aware through past experiences of 'sneak and peek’ warrants”). 

‘*5ee, e.g., Nat Hentoff. No 'Sneak and Peek. "Wdish. Times, Aug. 4, 20(8; at A17. 

149 Cong. Rec. H72S9-93 (daily ed. July 22, 2003) (Amendment offered by Rep. Otter). 
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warrants, courts have reHcd heavily on the government's assertion of exigent circumstances requiring a 
delay in the notice of execution of the search and the agents’ good faitih reliance on the wairant.^' In the 
absence of statutory guidance on what excuses justify delayed notice and the standard of review that should 
be applied in reviewing those excuses, courts have relied on stretching the elastic exceptions to the 
exclusionary rule. From a civil liberties perspective, rather than allow the continued expansion of 
exclusionary rule exertions, it is preferable to provide courts with clear guidelines for use of the sneak and 
peek procedure — ^and that is what the USA PATRIOT Act provided. 

Certainly, some may advocate the outright ban of sneak and peek warrants on the grounds that 
allowing law enforcement to sneak into premises, without notice, to find evidence of criminal activity that 
would, in turn, support a conventional search warrant is simply offensive to the inherent principle of notice 
encompassed by the wanant requirement of the Fourth Amendment. The Supreme Court, however, has 
made plain that, ‘‘covert entries are constitutional in some circumstances, at least if they are made pursuant 
to warrant. [There is] no basis for a constitutional rule pjuscribing all covert entries,"^ Sneak and peek 
warrants are used in circumstances where, despite probable cause for the search, executing the warrant 
without delayed notice would jeopardize the investigation in specific enumerated ways. 

For example, in United States v. LudwieP the government was granted a sneak and peek warrant to 
search in a self-storage unit in an effort to recover 356 pounds of cocaine that had been stolen from a United 
States Customs Drug Storage facility.^^ Understandably, if the agents did not find all or any cocaine in the 
unit, they did not want to tip off the suspect that he had been targeted, which might result in destruction or 
removal of the cocaine, flight of the suspect and danger to the informant. The district court determined that 
the officers acted in good faith, and upheld the warrant. 

It is easy to envision other scenarios where use of a sneak and peek warrant would be a valuable 
option for law enforcement. For example, while tracking a suspected kidnaper, law enforcement may want 
to use sneak and peck warrants to search locations where the suspect may be holding the victim without 

Freitas IJ, 856 F.2d at 1433 (suppression ruling reversed since, despite constitutional defect in sneak and peek warrant due to 
delayed notice being more than seven days, the surreptitious search did not affect the conviction of the crime and was therefore 
not “prejudiejar*). See also Ludwig, 902 F. Supp. at 127 (“Ae good faith exception to the exciusionaiy pile applies in Ae instant 
case and Ae Cotul need not reach Ae issue of probable cause”); United States v. Johns, 948 F,2d. 599, 605 (9ACir. 1991), cert, 
denied, 505 U.S. 1226 (1992) (no suppression was required because “dw prosecutor’s and magistrate’s approval of Ae illegal 
provisions of Ac [sneak and peek! warrant were sufficient to establish objectively reasonable behavior on the part of Ae officers 
conducting Ac search”). 

^ Dalia V. United States. 441 U.S. 238, 247(1979). 

^ 902 F. Supp. 121 (W.D.Tca. 1995). 

M. at 123-24. 
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tipping off the suspect that law aaforcement has targeted the suspect for surveillance and jeopardizing the 
life or safety of the victim. 

Although the Admimstratian's original proposal ignoi^ key limitations crewed by the courts for 
sneak and peek search warrants, the Congress substantially modified the original proposal with restrictions 
that bar any seizure of tangible items, unless in addition to showing probable cause for the search, the 
government makes a showing of reasonable necessity for the seizure.^* In addition, the law expressly 
prohibits the seizure of “any wire or electronic communication (as defined in section 2510), or, except as 
expressly provided in chapter 121 , any stored wire or electronic information.”^* Senator Leahy also urged 
that specific time limitations be codified in the law for how long notice of the search may be delayed, 
consistent with court cases generally allowing delayed notice for only seven days. In the end, this time 
period of delay was left to the court’s discretion d^ending upon the circumstances. 

(4) Limitipg tibe disclosure of public docoments and records onder the FOIA. 

The USA PATRIOT Act contains no new exemptions to the FOIA and no new restrictions on release 
of records relating to criminal or national security information to the public.^^ Infonnation related to 
criminal and national security investigations have been subject to FOIA exemptions for many yeare before 
passage of the USA PATRIOT Act.^* In fact, two significant actions that have adversely affected the 
availability of records under the FOIA have nothing to do with the USA PATRIOT Act. First, the Attorney 
General, on October 12, 2001, provided guidance to federal agencies on implementation of the FOIA and 
counseled that no disclosure of a government record should be made whenever an exemption arguably 
applies. This reversed the policy of Attorney General Janet Reno that discretionary disclosures under the 
FOIA should be made whenever possible, so long as there is no foreseeable hami from the disclosure. The 
Justice Department described this change as follows: 

’’[TJhe Ashcroft FOIA Memorandum establishes a new ’’sound legal basis" 
standard governing the Department of Justice's decisions on whether to 
defend agency actions under the FOIA when they are challenged in court. 

This differe from the "foreseeable harm" standard that was employed 
under the predecessor memorandum. Under the new standard, agencies 


^ USA PATRIOT Act, section 2 ! 3 (amending 1 8 U.S.C. § 3 1 03a). 

Only B single section of the USA PATRIOT Act, section 358, exempts fronj the FOIA certain reports of the Secretary of the 
Treasury under Ac Bank Secrecy Act. 

5 O.S.C. § 552(b). 
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should reach the judgment that their use of a FOIA exemption is on sound 
footing, both factually and legally, whenever they withhold requested 
infonnation.”® 

Second, the Department of Homeland Security Act, which became law after the USA PATRIOT Act, 
contained the “Critical Inftastmcture Information Act of 2002,” or CII Act.® The CD Act granted special 
protections to information marked as "critical infrastructure information” (CIT) to encourage the sharing of 
private sector information with the government to more effectively protect vital national facilities. This new 
law makes any information marked “Cn” and submitted to the government by the private sector exempt 
from disclosure under the FOIA and any State “sunshine” law. “CIT’-roarked information may not even be 
disclosed in a government report. Any federal government employee who does disclose this information is 
subject to job loss and criminal penalties.” The restrictions in the Cn Act, in combination with the Attorney 
General’s FOIA implementation policies, are more likely culprits for any reduction in public access to 
govenunent records under the FOIA than the USA PATRIOT Act. 

CONCLUSION. I commend the organizers of the CLE program for including a panel discussion 

on the USA PATRIOT Act. The speed with which this law was enacted, and the importance and complexity 
of the issues tackled by the USA PATRIOT Act, make it important that the public be informed about the 
substance and effect of the legislation. Debates about how much surveillance power the goverrrment needs 
to protect our national security and public safety are critical in our democracy and should be welcomed by 
our government officials, but should be well-informed rather than grounded in myths. 


^®httpV/www.usdoj.gov/oip/foiapost/200Ifoiapostt9.htni. 

The Homeland Securily Act, P.L. 107-296 (November 25, 2002) (“HSAC), section 214(a) (2) (A), 
HSA, section 214(f). 
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REAL WORLD PROBLEMS OF VIRTUAL CRIME 
By Beryl A. Howell’ 

Theoretical debates about how best to address cybercrime have their place but, in 
the real world, companies and individuals are facing new harmful criminal activity that 
poses unique technical and investigatory challenges. There is nothing virtual about the 
real damage on-line crime can inflict off-line to victims. At the same time, technology is 
inviting uses that may result in significant, though sometimes inadvertent, criminal and 
civil liability. The law is not always crystal clear about whether specific conduct is a 
crime and about which tools investigators may use to collect evidence identif^g the 
scope of the criminal activity and the perpetrator. In this essay, three stories based on real- 
life Cases are described that highlight gaps in the law. 

At the risk of spoiling the suspense, let me make the moral of these stories plain at 
the outset; specific laws directed to specific problems are important, both as guidance to 
law enforcement on how investigations may be conducted, with appropriate safeguards 
for civil liberties and privacy, and to alert people where legal lines are drawn as a caution 
against crossing them. 

Does this require endless effort to update the laws to keep pace with technology? 

Y es, but the Congress returns every year with the job of making new laws. Will the pace 
of legal changes always be behind technological developments? Yes, but in my view the 
correct pace is a “go slow” one. By the time a proposal has gone through the legislative 
process, the problem it seeks to address will have ripened into better definition. The 
better defined a problem is, the better policy-makers are able to craft a narrow and 
circumscribed law to address the problem, while minimizing the risk of over-breadth that 
could dull innovation and technological development. 

The first story arises from a computer investigation that has been conducted 
within the Senate Judiciary Committee over the past five months. This story could 
appropriately be named: THE CASE OF THE SNOOPING STAFFERS AND 
PEEKING POLITICOS. The facts of this case are quite simple. In November 2003, 
conservative papers and a website- the IFa// Street Jbuima/ editorial page, the 
Washington Times and the Coalition for a Fair Judiciary - published excerpts firom 1 9 
internal staff memoranda to Democratic Members on thq Senate Judiciary Committee. As 
with so many computer security breaches, these leaked memoranda were just the tip of 

' The author is the Managing Director and General Counsel of the Washington, D.C. 
office of Stroz Friedberg, LLC, ateclmical services and professional consulting firm 
specializing in digital forensics anrLcybersecurity investigations. She also served as the 
General Counsel on the U.S. Senate Judiciary Committee for Senator Patrick J. Leahy (D- 
VT). A version of this paper was presented orally at the Yale Law School Conference on 
Cybercrime and Digital Law Enforcement, “Digital Cops in Virtual Environment,” on 
March 27, 2004. 
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the icebeig. 

The Senate Sergeant of Aims conducted a limited “administrative, fact-finding 
inquiry” at the bipartisan request of the Chainnan of the Judiciary Committee and Senior 
Democratic Members into the circumstances surrounding the theft of the Democratic staff 
memoranda.^ The report of the inquiry revealed that a staffer for Senator Hatch and a 
staffer for Majority Leader Frist had for almost 1 8 months on a daily basis methodically 
accessed files of targeted Democratic staffers working on judicial nominations and taken 
almost 4700 docianents.^ Evidence was uncovered that the Hatch and Frist staffers took 
steps to cover their tracks and conceal their theft of the Democratic staff memoranda, 
including by keeping the stolen documents in a zipped (i.e., compressed), password- 
protected folder on the Hatch staffer’s computer.’ The Committee file server was shared 
by both Democrats and Republicans, with each staffer having his or her own account. 
Staff working for the same Senator had permission to share certain files among 
themselves, but no other Members’ staffs were permitted to see these files.’ At least that 
is how the permissions had worked, were understood to work, and were supposed to 
work. When a new systems administrator was hired in 2001, he did not set the 
permissions correctly for over half of the staff on the Committee, so the files in those 
accounts were accessible to any user with access to the server.® 

One might think the discovery that Republican staffers were spying on the internal 
and confidential memoranda among Democratic staff and Members would have the effect 
of throwing gas on an already simmering partisan fire. Interestingly, that is not what 
happened. Instead, virtually every Committee Member from both sides of the aisle agreed 
this spying was an appalling breach of confidentiality and custom on the Committee. 

There has been public debate, however, about whether a crime has been 
committed, which is somewhat ironic since this incident happened on the Committee 
responsible for crafting the original Computer Fraud and Abuse Act (“CFAA”) and every 
amendment to that law for the past decade. ’ Was the unauthorized access by the 
Republican staffers simply immoral or was it a crime? 

Former White House Counsel C. Boyden Gray, fonner Majority Leader Trent 
Lott, and others, have asserted that there was no “hacking” since the security settings on 
the Committee file server were negligently set, providing easy access. Yet, a plain reading 
of the prohibitions in the CFAA make clear that unauthorized access and exceeding 
authorized access of “protected computers”* are barred. “Hacking” is not a defined tenn 
nor even used in that law, which also c^ontains no requirement that data be secured and 


' Report to the U.S. Senate Committee on the Judiciary by Sergeant of Arms Bill Pickle, March 4, 2004, at 
p. 7 (hereafter “Pickle Report"), The inquiry was necessarily limited since the Sergeant of Arms has no 
subpoena powers. 

’ Pickle Report at p. 9. 

- Id., at p. g. 

® Id., atp. Ig. 

' M.. atp. 11- 
’lgU.S-C. § 1030. 

• See 18U.S.C, § 1030(e)(2). 
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inaccessible.’ This statute imposes misdemeanor criminal liability for merely obtaining 
computer information without authorization or by exceeding authorized access.'" In other 
words, a Committee staffer may be authorized to access certain files archived on the 
server for certain purposes by the Member for whom that staffer is employed, but this 
authorized access is limited and does not cover the dissemination of private, confidential 
information from the archived files of other Senators' offices. The latter activity would 
exceed any such limited authorized access and would likely constitute a violation of the 
statute. 


fri addition to potentially facing a misdemeanor violation, the Republican staffers 
may have civil liability problems as well. The CFAA authorizes civil actions for 
compensatory damages or injunctive relief by any person who suffers any “damage,” 
which is defined to mean any impairment to the integrity or availability of data," or any 
“loss,” which is defined to mean any reasonable cost of responding to an offense, 
conducting a damage assessment and restoring data, any revenue lost, cost incurred, or 
other consequential damages incurred because of interruption of service.” In other 
words, the staffers who obtained unauthorized access to the Democratic staff memoranda 
may be subject to civil suit for damages, including by the Senate, which has incurred 
expenses in the investigation into what happened, including the costs of personnel time in 
the office of the Sergeant of Amrs and for a forensic examination of the systems 
involved. 

Notably, the CFAA requires proof of more elements for civil liability than for 
criminal liability. The same conduct that may constitute a misdemeanor criminal charge 
may not support civil liability, which requires the plaintiff to show damage to the 
availability of data or financial loss. 

The scope of what is covered by the undefined term “access without 
authorization” and “exceeds authorized access” may be quite broad, leaving enormous 
discretion to prosecutors. In a politically charged matter, such broad discretion may be 
both an unwelcome and uncomfortable circumstance. One commentator recently noted, 
“If it is widely believed that some conduct may technically fall within the language of the 
CFAA but should in fact not be criminal, the law should be amended. Reliance on the 
‘reasonable exercise’ of prosecutorial discretion is not an adequate response. The text of 
the statute should reflect such limits.”'^ 


’ The Computer Fraud and Abuse statute, in pertinent part, bars (l)mtcntionally accessing a computer; (2) 
to obtain information ftom "any department of agency of % United States," which is defined, in 1 S U.S.C. 
§ 1030(e)(7), to include "the legislative or judicial branches of the Government;" (3) without authorization 
or by exceeding authorized access, which is defined, in 18 U.S.C. § 1030(e)(6), to mean accessing a 
computer with authorization but to use such access to obtain or alter inforaiation in the computer that flje 
accesscr is not entitled to obtain or alter. 

18 U.S.C. §1030 (o) (2) (A). This illegaraclivily may also be a felony offense with up to 5 years' 
imprisonment if committed for commercial advantage, private financial gain, in turtherance of any criminal 
or tortuous act, or if the value of the information exceeded $5,000. 

" 18 U.S.C. 51030(e) (8). 

IS U.S.C. § 1030(g) and 1030(e) (1 1). 

Assistant Professor Joseph Metcalfe, Urziversity of Oregon School of Law, Cybercrime Posting, March 
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The Pickle Report stopped short of making any recommendations for referral of 
individuals for ciiminal violations, but did outline the relevtmt elements of potentially 
applicable criminal offenses.'' The matter has now been referred to the Justice 
Department by a bipartisan group of Members. The ending to this story must await the 
prosecutors’ decision as to whether a crime was committed. 

In some situations, there may be no question that the computer activity at issue is 
a crime, but the technology creates issues about whether the crime was committed by the 
computer user or the computer program. This story is called the CASE OF THE 
PARENTAL NIGHTMARE. 

It starts one morning just a few months ago, when a suburban Mom had her 
morning coffee interrupted by a knock at the door. It was FBI agents announcing they 
were there to question, and possibly arrest, the child pornography distributor living and 
using a computer in the bouse. They determined the computer being used to distribute 
child pom - a felony to possess and to distribute - was in the teenage son's room. Like 
over 60 million other people,'® he had installed KaZaA on his computer. The teenager had 
then gone searching for erotic material, which he downloaded in his shared KaZaa folder. 
Included in this material were child pom images, which many other Kazaa users then 
located and uploaded fiom his home computer. 

In fact, unbeknownst to the teenager, his machine had been turned into a 
supemode on the system. He was unaware of the option buried in the software to prevent 
this from happening and did not change the default settings, which permitted it. So his 
machine was being used by many clients and other supemodes to point to files available 
for sharing, including child pom. The teenager technically did not have all of the child 
pom files on liis computer - enough for a felony — but he had an index pointing to other 
locations with child pom. This also made his machine a much bigger target for law 
enforcement looking for online child pom distributors. 

P2P file sharing programs make distribution a passive act, but no less subject to 
criminal liability. People do not fully realize that the simple act of selecting files or 
folders to share on KaZaa makes them a distributor of all those files, and that the act of 
distribution, even if initiated by other users, carries with it hefty criminal and civil 
liability under criminal copyright laws, child pom laws, and laws restricting the 
distribution of obscene materials to minors. “ 

This was just the beginning of the parents’ problems. They then wanted to find out 
exactly what the evidence was on their son’s computer. Was be actively sending child 
pom as e-mail attachments to others? Was he actively posting child pom images to any 
sites? Or, instead, was he merely a passive distributor by virtue of having downloaded the 
illegal images into a KaZaa shared folder, with the program doing the active work? The 


22, 2004, hermes.cirq.gwu.edu/Brchives/cybercrinK-html. 

Pickle Report, at p. 13, 59-62. 

” Source: Kazaa website, hlip;//www.ka 2 za.oom 
" IStJ.S.C. §1470. 
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answers to these questions could be helpful in the defense of their son to persuade a 
prosecutor not to charge him, but finding those answers required the services of a 
computer forensic examiner. 

The child pom possession crime is so strict, however, forensic examiners and 
even attorneys have to be careful not to have these images in their possession. The law 
treats child pom essentially like heroin - the mere possession, even on behalf of a client 
to assist in an investigation or defense - is no exception to the crime.’'’ Special protocols 
have to be followed for forensic examiners to handle matters involving child pom. These 
protocols may, in appropriate circumstances, be negotiated with die investigating law 
enforcement agency. Our forensic examination of the teenager’s computer confirmed that 
he did not actively distribute the child pom images, which were nevertheless accessed and 
uploaded by other KaZaA users. 

While we still do not know the end of the story of the Peeking Politicos, the story 
of the Parental Nightmare was a happy one, since the prosecutor declined to prosecute 
the juvenile. 

Changes are already developing in P2P networks to get around the liability risks 
of possessing and distributing illegal material. One such system involves encrypting the 
files that a user wants to share, pushing the encrypted files onto an another client 
machine, and then making the decryption key available at “Free sites,” along with 
pointers to where the material may be found.'® The keys are distributed, not the material, 
and the person in possession of the encrypted material has deniability about what the 
subject matter of the encrypted file is. Some in law enforcement are already anticipating a 
need for new laws to make it illegal to possess a deliberately stored decryption key that 
the user knows relates to an illegal file.” 

P2P networks actually make the work of investigators fairly easy, since they can 
track who is sharing illegal files and how much distribution is occurring.^'’ hi the digital 
world, users of peer-to-peer networks may find that the technology has taken them for a 
ride across legal lines imposed by strict liability laws for possession and distribution of 
certain materials, including child pom and infiinging copyrighted works.”' 

Not every computer crime case is as easy to investigate as many of those on peer- 

■’ 18U.S.C. §2252(a) (5)(B), bars possession of any child pom, with punishment up to S years’ 
imprisonment. The law provides an affirmativS defense if the defendant ( 1 ) has fewer than 3 child pom 
images. AND (2) took proin>t steps, without retaining or allowing any person other than a law enforcement 
agency to access the image, to destroy each image or report the matter, and allow access, to law 
enforcement. 

'• GcofTFellows, “Peer-to-Peer Networking Issues- An Overview,” Digital Investigation, The 
Mtemational Journal of Digital Forensics'^ Incident Response, voi. 1, at pp. 3-6 (February, 2004), 

" Id., at p. 6. 

® at p, 4 (“the structure of peer-to-peer networks presents opportunities to law enforcement for 
proactive investigation . . . This results ... in prosecutions not for the mere possession of obscene images bnt 
rather for distribution , a much more serious offense.’’) _ 

While criminal copyright liability requires a “wilMul” intent, civil intringement liability is strict. 
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to-peer networks, as d'anonsttated by the u«tt story of THE CASE OF THE WOT 
SFOOIER. Fcff over two years a company was the target of embarrassing c-mails 
containing derogatory Md sexually explicit attachments. These e-mails were not sent to 
the company, but worse, sent to &e company’s clients with qjoofed (i.e., faked) e-mail 
addresses to make the e-mails ^pear to have come 6om senior executives within the 
company. Clients, who received these disturbing spoofed e-mails, got upset, particularly 
when the company appeared to be incapable of stopping them. The company lost 
thousands of dollars as clients took their business elsewhere. 

The e-mail header infonnation on the e-mails showed the originating IP addresses 
which the FBI attempted to trace. However, the traces led not back to the perpetrator, but 
to random home users’ wireless access points to which the peipettator had gained access. 
This access was gained by a practice known as “war driving. The perpetrator would drive 
his car around residontial neighborhoods with a laptop equipped with a WIFI card and 
antenna, searching for unprotected wireless access points to which he could connect. A 
typical home wireless access point will transmit its signal from several himdred feet, well 
beyond the home’s walls. By tlie time the FBI was able to obtain the subscriber 
information and location of the WEFT point used by the perpetrator, tte perpetrator was, of 
course, long gone. Wireless access point equipment is sold with the default setting of no 
security features enabled, and many users do not bother, or do not know how, to change 
the default settings on the equipment. Accordingly, even when access points that the 
perpetrator co-opted were examined, there were no logs of his particular computer laving 
connected to them. This provided a perfect anonymizing method for the perpetrator. 

In addition to war-driving, this perpetrator also sent spoofed c-mails from 
computer labs at various universities in the D.C. area, using false or stolen student 
accounts, also making him difficult to trace. He used the hijacked student account to 
access a proxy server to conceal the originating IP address of the computer he was using 
within the University computer lab, and use that proxy server to access e-mail accounts 
from which he sent spoofed e-mails. 

Almost two years into this expensive harassment, the company turned to us for 
assistance. At that point, the company did not know whether the WIFI Spoofer was one 
person or a group, a malicious insider or outsider, what the person/persons wanted or 
what was motivating the harMsment. Most of all, the company wanted the damaging e- 
mail campaign to stop. 

Extensive computer forensic analysis of the company’s computers and systems 
helped to rule out a malicious insider as the perpetrator of the e-mail campaign. This 
analysis rBYeale4 however, a number of unauthorized logins to the company's server 
over a four month period in 2003 with originating IP addresses used at a local university. 
Steps were taken to look down the security of the company’s network. 

Sometimes technology has to take a back seat to good old gumshoe work. 

Through a combination of interviews with people inihe industry, including competitors 
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of the targeted company, plus use of a clinical psychologist with expertise in developing 
detailed profiles based upon text and e-mails, a primary suspect was identified within 
several wedcs. 

We also found that senior executives at a sister company of the targeted company 
had been sent e-mails fiom a person complaining about the targeted company. Textual 
and psychological analysis by the clinical psychologist demonstrated that the author of the 
spoofed e-mails was fte same author sending the complaining e-mails (under a fake 
name) to the sister company. He further determined that a single author, not a group, was 
involved. But who was this person and how were we going to determine whether it was 
the primary suspect? 

We sent the complainer an e-mail to see if he would rc-engago in communications 
with representatives of the sister company. In order to find out the IP address of the 
computer where the email was opened, a technical tool, called a web-bug, was used to 
capture the IP address of the computer where the e-mail was opened. In addition, this tool 
provides related information about when the perpetrator opened the e-mail, how long the 
e-mail was kept open, and how long it took the perpetrator to respond after opening the e- 
mail. This information is relevant to building a profile of the perpetrator and anticipating 
how to interact with him in an effective manner to identify him. 

Web-bugs such as the one used in this case capture information generated by the 
computer system itself, not content that is generated by the computer user. The CFAA 
was intended to protect the privacy and security of computer content and therefore does 
not cover computer system information, such as IP addresses. Yet, absent a definition of 
“information” in the statute, the blurry lines in the scope of the CFAA’s coverage of such 
computer generated system information must be navigated by aggressive investigators 
choosing the technical tools necessary to investigate cybercrime. 

After a carefully calibrated series of exchanges, the WIFI Spooler sent a multi- 
million dollar extortion demand threatening to unleash a denial of service attack that 
would be made to appear to come from the targeted company and that would use as a 
“payload” confidential information on the company and its clients that he had obtained 
through “dumpster diving” of the company’s trash bins. The perpetrator revealed many 
additional details that were consistent with the information on the primary suspect we had 
already identified. At the same time, the primary suspect was put under surveillance, 
which resulted in placing hibi in the same place — at a university computer lab - as certain 
originating emails. 

The FBI then arrested him. When the defendant’s house in Maryland was 
searched they found numerous firearms, explosives and chemicals, as well as a recipe for 
the production of a deadly toxin, He has been detained pending trial. As noted before, 
often in cybersccurity investigations, the threats that the victims are aware of usually are 
just the tip of the iceberg. 

The story of the WIFI Spoofer had a happy ending, at least from the perspective of 
the targeted company. After two years of being victimized, it took the concerted 
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investigative effort of the FBI, U.S. Attorney’s office and a private cybersecurity firm to 
track this perpetrator, through use of technical tools, physical surveillance, a clinical 
psychologist and good interviewing techniques. 

This story also points out how the Computer Fraud and Abuse statute may stymie 
legitimate self-help efforts to identify perpetrators of harmful online crimes; and brings 
full circle the question of the scope of this statute. From the perspective of the Peeking 
Politicos in the case of the Senate Judiciary Committee server spying case, and of the 
investigators in the case of the WIFI Spooler, die reach of the CFAA was a puzzle. This 
should be a cautionary note in future policy debates, including, for example, over 
“spyware," Care must be taken to ensure that legitimate and other self-help activities are 
not impaired by regulatory measures written so broadly they suffer ftom the same scope 
questions raised by the CFAA. 

Rapid technological developments in communications technologies are providing 
new opportunities for violators to cover their tracks, new techniques for investigators to 
pursue them, and new traps of liability for the reckless computer user. Tensions are 
inevitable as these developments test the reach of current laws and the circumstances in 
which putative defendants may find themselves liable and victims may engage in self- 
help without themselves crossing ill-defined legal lines. It would be ironic, indeed, if the 
concern over hannful online activity results in over-regulation of the use of certain 
technologies with the effect of hamstringing victims and investigators from using those or 
similar tools to stop or prevent the harmful conduct. 
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Statement of Senator Patrick Leahy 
Ranking Democratic Member, Judiciary Committee 
Hearing of the Senate Judiciary Committee 
September 22, 2004 

Pilot Project on Closed Captioning 

This afternoon’s nomination hearing marks a technological milestone for the Senate. 
Today the Senate Judiciary Committee officially begins broadcasting live on the Senate 
television system with closed captioning that uses the advanced technology of voice- 
recognition software. We have been eagerly awaiting this day when hearing impaired 
Americans will be able to follow the proceedings of this Committee as they occur 
through closed captioning. 

Working with the Office of the Secretary of the Senate and with the Committee on Rules, 
the Judiciary Committee has developed a pilot project that will allow us to study the 
captioning of committee hearings, offering real-time captioning as a demonstration for 
the use of Senators and their staff We are very proud of the Judiciary Committee’s 
groundbreaking role in testing this new technology. I want to thank Senator Hatch for 
agreeing to work with me on this project. 

Through this pilot project, we are helping the Senate determine the feasibility of 
providing real-time captioning for all Senate committee hearings. We hope to bring 
closer the day when Americans with impaired hearing will have access to the legislative 
process, which often occurs in the committees and not only on the floor of the Senate. 

Today’s launch is particularly noteworthy coming at a time when we see barriers being 
erected all around Washington. We are glad for this opportunity to actually bring down a 
barrier between the American people and their government. 

Sentencing Commission Nomination 

This week, at long last, the President has finally sent the Senate a nominee for the 
remaining vacancy on the United States Sentencing Commission. I thank Senator Hatch 
for expediting the hearing on this nomination. 

The nonpartisan nature of the Sentencing Commission is preserved by making sure it is 
balanced and includes experienced Commissioners who stick to the merits and command 
the respect of both Congress and the Judiciary. Our nominee today is just such a person. 
Beryl Howell was a tough federal prosecutor who earned a number of commendations for 
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her actions. She was the deputy chief of the narcotics section and Assistant U.S. 

Attorney in the Eastern District of New York until she consented to join the staff of the 
Senate Judiciary Committee in 1993. She served here with great distinction and earned 
the respect of Republicans and Democrats alike. As my General Counsel, she devoted 
herself to resolving issues on the merits and was a tremendous asset to the Committee as 
we considered legislative challenges. No challenge we faced was greater than the one we 
met in the weeks following September 1 1, 2001. She led our Senate staffs negotiations 
with the Administration. Had the White House not reneged on some of the commitments 
they made in the course of our negotiations, the PATRIOT Act would have been a better, 
more balanced bill. 

She has gone on to become highly successful as the managing director and general 
counsel of the Washington, D.C. office of Stroz Friedberg, LLC, one of the leading 
cybersecurity and forensic firms in the country. 

Appointments to the Sentencing Commission have enjoyed a tradition of bipartisanship. 
President Clinton worked long and hard at reaching a compromise with Senate 
Republican leaders on a slate of nominees to this important Commission, Seats went 
unfilled for too long while a Democratic White House negotiated with Majority Leader 
Lott and Chairman Hatch. Finally, in late 1999, we were able to get agreement from the 
Republican caucus and nominations went forward. Instead of honoring this tradition and 
doing what President Clinton had done. President Bush did not consult with Senate 
Democrats initially. It has taken some time but now, finally, the President has accepted a 
recommendation from the Democratic leader for this vacancy created by the resignation 
of Judge Diana Murphy. I thank Senator Daschle, Senator Kennedy and all Democratic 
Senators for their support for this nomination. With this nomination, the Committee and 
the Senate should be in a position to proceed promptly to confirm all the outstanding 
nominations to the Sentencing Commission as a package. 

The Commission has important work to do. Especially in light of the Blakely decision 
and the Supreme Court’s expedited consideration of follow-up cases that will affect the 
federal sentencing guidelines, we need to have the expertise and authority of the 
Commission in place and working in the weeks and months ahead. 

Retirement of Sheila Joy 

Finally, I would like to take a moment to acknowledge a woman has been inyolyed in the 
judicial nominations process since I joined the Senate. Sheila Joy is a career ciyil seryant 
at the Department of Justice who is retiring this month after 26 years working on 
nominations and 37 years in public service. Whether the man in the White House was a 
Democrat or a Republican, Sheila Joy served the public by assisting and advising judicial 
nominees on their papers for their Senate Judiciary Committee hearings for more than a 
quarter of a century. Her non-partisan advice about FBI and ethics issues, as well as 
history and precedent, has been relied upon by the Senate Judiciary Committee’s 
investigators and counsel over these many years. 
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We appreciate that very much. It is literally true that Sheila has written in the official 
history books of the United States, recording the names and outcomes - confirmed or 
blocked — of every judicial nomination of Nixon, Carter, Reagan, Bush, Clinton and the 
current administration. She knows every lifetime appointed judge serving in the federal 
courts today and she knew them when they were humble nominees. She has served our 
country well and I commend her. I think it will be impossible for anyone to fill her 
shoes, with her breadth of experience and wisdom, but I wish her a wonderful and 
relaxing retirement. 

Republican Double Standards for Judicial Nominations 

Today marks another unfortunate milestone, however, in the way that Republicans have 
employed double standards for judicial nominees depending on the political affiliation of 
the President. From the way that home-state Senators are treated to the way hearings are 
scheduled, to the way the Committee questionnaire was altered, to the way our 
Committee’s historic protection of the minority by Committee Rule fV has been violated, 
the Republican Senate leadership has destroyed virtually every custom and courtesy that 
used to help create and enforce cooperation and civility in the confirmation process. 

Their actions have contributed to the extended debate on controversial judicial nominees. 
They have also demonstrated time and again that the rules they used to insist upon when 
Democratic Presidents occupied the White House do not apply to Republicans. 

Today, less than six weeks before the presidential election, the Committee is holding a 
hearing on a lifetime appointment to a seat that does not become vacant for more than 
eight weeks after the November election. It is another extension of their power for 
Republicans to insist the Senate consider nominees for positions that will not even arise 
until after the presidential election. When a Democratic President was seeking reelection 
in 1996, the Senate Republican leadership did not consider or confirm a single judicial 
nominee after the August recess despite scores of existing and longstanding vacancies. 
That session Senate Republicans only allowed 17 judicial nominations to be confirmed 
and they did not include a single nominee to the Courts of Appeals. How the rules have 
changed with the political affiliation of the occupant of the White House. 

There remain just 27 vacancies in the federal district and circuit courts combined, and 
there are more active judges sitting on the bench than at any time in this nation’s history. 
The Senate has already confirmed 201 of this President’s judicial nominees and reduced 
vacancies to the lowest level in decades. 

In 1996, when a Democratic President was seeking re-election, the Republican leadership 
allowed only one hearing to consider one district court nominee after the August recess, 
and then never allowed that nominee to have a Committee vote. Indeed, that nominee. 
Judge Arm Aiken of Oregon, was obstructed so severely by the Republican majority that 
she was not confirmed to her position until nearly a year and a half later. In September 
1 996, Republicans said: “[T]he fact of the matter is that both sides realize this process 
somewhat collapses really at the end of August, and it certainly has during presidential 
years because both sides are hoping that their candidates will win the presidency.” 
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In 2000, the Republican Senate leadership insisted on following the Thurmond Rule. 
After the August recess work on judicial nominations came to a halt. Although there 
were over 30 nominees pending, after July 25, 2000, no more judicial nominees were 
scheduled for hearings or considered by the Committee. A leading Republican observed: 
“I have never seen an end of a session in a presidential year that is highly charged where 
there weren’t people who couldn’t get through at that point, where you just don’t stop the 
process.” In September 2000, when the vacancy rate was around seven percent. 
Republicans proclaimed that the judiciary was not suffering and that nominees would not 
move so late in the presidential election year. Today, the vacancy rate stands at around 
three percent, less than half of what it was in September 2000, after Republicans had shut 
down hearings for judicial nominees. 

In both 1996 and 2000, Senate Republicans did not allow a single individual nominated 
after July 21'^' to be confirmed to the federal courts - even for seats that were long vacant. 
When Kent Markus of Ohio was nominated in February 2000 to the Sixth Circuit, he was 
told by Republicans that it was just too late. Today’s hearing is for an individual 
nominated on July 22, 2004 to fill a district court seat that will not be vacant until 
December 31, 2004. Today’s hearing is unprecedented but not surprising given the 
reversal of so many positions the Republican majority had followed during years in 
which the President was from another political party. 

The Senate has already confirmed four of President Bush’s district court nominees and 
two of his circuit court nominees from Ohio, including some who were problematic. 
Deborah Cook, now on the Sixth Circuit, is a staunch Republican and Federalist Society 
member who was one of the Ohio Supreme Court’s most prolific and activist dissenters 
in favor of corporate interests. She was promoted by the Senators from Ohio and was 
confirmed last year. Another Sixth Circuit confirmation, Jeffrey Sutton, is an active 
Federalist Society member and one of the most controversial of President Bush’s 
nominees confirmed. Prior to his confirmation to a lifetime appointment on the nation’s 
second highest court, Judge Sutton sought out opportunities to attack federal civil rights 
laws and limit Congress’ ability to protect individual rights. He received enough 
“negative” votes to have sustained a filibuster, but he was not blocked on the floor. 

The Senate also confirmed four Ohio district court nominees, many of whom were active 
members of the Republican Party in Ohio and whose records were somewhat troubling. 
Michael Watson was just confirmed by the Senate earlier this month. 

We moved forward with those nominations even though two of President Clinton’s 
nominees to Ohio, Kent Markus and Steve Bell, were blocked during Republican control 
of the Senate. Neither received a hearing or a vote. Professor Markus was nominated to 
the Sixth Circuit in February 2000, but was told it was just too late. Steven Bell was 
nominated in August 1999 to the district court in Ohio and waited for more than a year 
without receiving a hearing. 
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PRESS RELEases 


FORMER GENERAL COUNSEL OF THE SENATE JUDfCiARY 
COMMITTEE JOINS STROZ FRIEOBERG. LLC 


Beryl Howell Joins Leading Cyber Security/Computer Forensics Firm as 
it Expands to Washin0on. D.C. 

NEW YORK, March 3, 2003 - Stroz Friedberg, LLC, a leading 
cyber-crime, computer forensics and computer security firm that 
integrates technology, law, behavioral science, and trusted 
relationships In its unique consulting and technical services practice, is 
pleased to announce that Beryl A. HovYeil, former general counsel of 
the Senate Judiciary Committee, has recently joined the firm’s 
nevYly-opened Washington, D.C. office. Beryl will serve as Executive 
Vice President of the firm, and Managing Director and General Counsel 
of the D.C. office. Headquartered in New York City, Stroz Friedberg’s 
expansion to Washington, D.C. will allow the firm to provide additional 
services to its D.C.-based clients. 


Ms. Howell will focus on legislative and strategic solutions for 
computer-based threats, including copyright piracy, computer hacking 
and technology-enabled theft and fraud. In addition, she will also 
handle the firm’s traditional service offerings: computer forensics in 
support of litigation, cyber-crime response, and data preservation and 
analysis. 

"Beryl is a seasoned professional with a strong background in 
technology policy and intellectual property matters,” said Ed Stroz, 
President of Stroz Friedberg. "She joins the company at a time when 
Stroz Friedberg is experiencing tremendous grovirth, and we’ll certainly 
benefit from the unique combination of her investigatory skills as an 
accomplished former prosecutor and her effectiveness in Washington's 
policy and legislative arena." 

Ms. Howell worked for Sen. Patrick Leahy (D-VT), during his tenure as 
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Stroz Friedberg's Associates in the News 


http://www.strozllc.com/prfomiergeneral.htrnl 


Chairman and Ranking Member of the Senate Judiciary Committee, 
and, before that, on the Antitrust and Technology and Law 
Subcommittees. Ms. Howell is an expert on the legislative process and 
the policies and laws governing cyber-crime, encryption, intellectual 
property, and internet privacy. Ms. Howell was also the lead Senate 
democratic staff negotiator with the White House during deliberations 
over the anti-terrorism law, the USA PATRIOT Act, after September 11, 
2001. Prior to wortcing on Capitol Hill, she was an Assistant U.S. 
Attorney, and the Deputy Chief of the Narcotics Unit, in the U.S. 
Attorney's Office for the Eastern District of New York. 

About Stroz Friedberg 

Headquartered in New York, Stroz Friedberg is a leading cyber security 
and computer forensics consulting fipm that integrates technology, law 
behavioral science, and taisted relationships in its varied service 
offerings. Stroz Friedberg provides technical assistance, strategic 
advice and liaison with law enforcement in responding to and 
preventing cyber-crime. The film also specializes in computer forensics 
in support of civil litigation, criminal prosecution and criminal defense. 
Stroz Friedberg also manages large-scale data preservation and 
electronic discovery projects in the contexts of civil litigation and 
reguiatory compliance. Additional Information about Stroz Friedberg can 
be found at www.strozllc.com. 
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Statement of Senator George V, Voinovich 
on the Nomination of Christopher A. Boyko 
September 22, 2004 

Mr. Chairman, today I am very pleased to introduce a native of Cleveland, 
Ohio and a very qualified candidate for the United States District Court for 
the Northern District of Ohio - Judge Christopher A. Boyko. Judge Boyko 
currently serves as a judge on the Common Pleas Bench, General Trial 
Division, a position to which I appointed him when I was Governor of Ohio. 

Judge Boyko graduated from Cleveland-Marshall College of Law in 
1979and went on to practice law at the firm of Boyko & Boyko until 
September 1993, when he was appointed Parma Municipal Court Judge. 
Subsequently, from 1981 to 1987, Judge Boyko served as an Assistant 
Prosecutor for the City of Parma where he prosecuted misdemeanors and 
charged felonies, conducted Prosecutor’s Mediation Hearings and 
represented the City on appeal. He was also the on-site legal advisor to 
Parma’s SWAT Team and guided the police department on issues of law 
during numerous types of investigations. 

Judge Boyko had the distinction of twice being elected Parma’s Law 
Director, where he prepared all legislation and legal documents, prosecuted 
civil and criminal cases on behalf of the City, defended all lawsuits, 
represented the Parma City School District and gave daily advice and 
direction to city officials. In addition, he represented all elected officials, 
department heads. City Council, boards, commissioners, city agencies and 
the Parma City School District. 
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Judge Boyko was appointed to the Parma Municipal Court during the latter 
part of 1993, where he served briefly before moving back to the private 
sector. During 1994 and 1995, Judge Boyko served as Executive Vice 
President and General Counsel to Copy America, Inc., representing the 
company in all legal affairs and providing managerial oversight of all 
employees. And on January 22, 1996, 1 appointed Judge Boyko to the 
Common Pleas Bench, where he serves today. 

Chairman Hatch, Ranking Member Leahy, and Members of the Committee, 

I sincerely hope that this Committee acts favorably on Judge Boyko’s 
nomination and sends this qualified nominee to the Senate floor. Thank you, 
Mr. Chairman. 



NOMINATIONS OF THOMAS B. GRIFFITH, OF 
UTAH, NOMINEE TO BE CIRCUIT JUDGE 
FOR THE DISTRICT OF COLUMBIA; PAUL A. 
CROTTY, OF NEW YORK, NOMINEE TO BE 
DISTRICT JUDGE FOR THE SOUTHERN DIS- 
TRICT OF NEW YORK; AND J. MICHAEL 
SEABRIGHT, NOMINEE TO BE DISTRICT 
JUDGE FOR THE DISTRICT OF HAWAII 


TUESDAY, NOVEMBER 16, 2004 

United States Senate, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:02 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch, 
Chairman of the Committee, presiding. 

Present: Senators Hatch, Specter, Chambliss, Feingold and Schu- 
mer. 

Chairman Hatch. We are ready to begin. We are anxious to pro- 
ceed on these three nominees here this morning. It is late in the 
session, and so we are trying to do the best we can. 

We are particularly honored to have two of our great Senators 
here this morning — Senator Inouye, who has been here almost from 
the beginning of this institution. He has been here so long, but we 
all respect Senator Inouye and know what a great man he is. 

We congratulate you on this last year. 

We also have my dear colleague. Senator Bennett, who has more 
than distinguished himself here in the United States Senate. We 
are grateful to have both of you here. 

We have Senator Schumer, who is here as well to testify for his 
nominee as well. 

Senator Inouye, we will begin with you, and then I am going to 
turn, with your permission. Bob, to Senator Schumer, and then I 
will — 

Senator Schumer. That is all right. Bob can go. 

Chairman Hatch. I want you to be able to get your remarks over 
with. 

Senator Inouye, we will take you first. 
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PRESENTATION OF J. MICHAEL SEABRIGHT, OF HAWAII, 

NOMINEE TO BE DISTRICT JUDGE FOR THE DISTRICT OF 

HAWAII, BY HON. DANIEL INOUYE, A U.S. SENATOR FROM 

THE STATE OF HAWAII 

Senator Inouye. Mr. Chairman, I thank you very much, and I 
believe I speak for all when I say thank you for accommodating us. 
We realize that these are the last days of the session. 

This morning, I have the great honor of presenting to the Com- 
mittee Mr. J. Michael Seabright, of Honolulu, Hawaii, who was re- 
cently nominated by the President of the United States to serve as 
Federal district judge for the District of Hawaii. 

Before proceeding, Mr. Chairman, I would like to present his 
First Lady, Margaret, and his children, Kate and Nick, and his 
mother, his sister and brother-in-law. They are all sitting in the 
back. 

Chairman Hatch. If you would all stand, we surely welcome all 
of you here this morning. We are grateful to have you here and you 
must be very proud. 

Senator Inouye. Mr. Seabright is a graduate of Tulane Univer- 
sity, where he received his degree magna cum laude. before going 
on to attend the National Law Center at G.W. University, where 
he received his juris doctor, graduated with high honors, and was 
a member of the Order of the Coif. At G.W., he further distin- 
guished himself by serving as the Editor of the George Washington 
Journal of International Law and Economics. 

Mr. Chairman, I have had the pleasure of knowing Mr. Seabright 
since he arrived in Hawaii 20 years ago, having watched him as 
he successfully became a member of the Hawaii State Bar and be- 
came involved in our community. Now, Mr. Seabright stands out as 
a leader in the legal side of law enforcement, where he developed 
the District of Hawaii plan for implementing Operation 
Triggerlock-Hawaii, a Federal-local effort aimed at the prosecution 
of violent, armed career criminals in the Federal courts. 

His broad experience in prosecution, from violent crimes to gov- 
ernment corruption, have provided him a balanced perspective of 
the criminal justice system that will continue to serve him well as 
he prepares for this most recent development in his career of public 
service. 

Mr. Seabright’s work for Hawaii goes beyond his professional 
commitments as an Assistant U.S. Attorney. He has served on the 
Hawaii Supreme Court’s disciplinary board since 1995 and holds 
the chairmanship of its rules committee, which is charged with the 
drafting of proposed rules for the Hawaii Rules of Professional Con- 
duct. He was also a member of the Hawaii State Bar Examiners 
and has been an adjunct professor at the University of Hawaii Wil- 
liam Richardson School of Law. 

Mr. Chairman, this extraordinary record of achievement has now 
culminated with his nomination to the Federal bench and amply 
supports the favorable reports he received from the Hawaii State 
Bar, the American Bar Association and the Federal Bureau of In- 
vestigation. 

Mr. Chairman, I am confident that his record will prove equally 
impressive to this Committee. Naturally, I hope for a successful 
hearing this morning and I hope it will be expeditiously taken up 
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and passed by the full Senate during these waning days of this 
Congress. 

Thank you very much, Mr. Chairman. 

Chairman Hatch. Thank you, Senator Inouye. That means a lot 
to us and it is certainly high praise for Mr. Seabright. 

We think you are very fortunate to have the Senator from Ha- 
waii come here and speak for you. We have heard about you and 
we have every reason to want to support you. 

Senator Inouye. Mr. Chairman, may I be excused now? 

Chairman Hatch. Without question. 

Senator Inouye. Thank you. 

Chairman Hatch. We know our place here. We are happy to 
have you here. Senator Inouye. 

The Democrats do have a caucus at 9:30, so that is why the con- 
voluted approach here this morning. We are going to go until about 
9:25 and then we will recess until eleven or shortly thereafter to 
allow our colleagues to come to finish the hearing. 

We are trying to be very accommodating here. So that is one rea- 
son why I am going to Senator Schumer at this point so that he 
can certainly make that caucus meeting. 

PRESENTATION OF PAUL A. CROTTY, OF NEW YORK, NOMINEE 

TO BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF 

NEW YORK, BY HON. CHARLES E. SCHUMER, A U.S. SENATOR 

FROM THE STATE OF NEW YORK 

Senator Schumer. I want to thank you, Mr. Chairman, and 
thank you for holding this hearing and bringing these nominees to 
the fore. 

Chairman Hatch. Senator, let me just say congratulations on 
your close encounter up there in New York. 

Senator Schumer. Thank you. It was a nail-biter, Mr. Chairman. 

[Laughter.] 

Chairman Hatch. Well, frankly, we knew you were going to win 
and we are very proud of you for doing so. 

Senator Schumer. Thank you very much. 

I am so proud to nominate Paul Crotty to join the Southern Dis- 
trict as a judge. I get to know, as we all do, people who are nomi- 
nated. With Paul, it is one of those rare instances where I knew 
him long before he was nominated, and he is just an outstanding 
person. 

Before I talk a little about Paul, I would just once again like to 
say that we have done a very good job filling New York’s Federal 
bench. We have worked closely with the White House and Judge 
Gonzales and Governor Pataki. It is an example, when we all come 
together, that we can make this work judiciarily, if you will. 

I have always had three criteria for nominating judges — excel- 
lence. It is a very important job. People should be legally excellent, 
not someone’s brother-in-law or some political hack. 

Moderation. I don’t like judges too far right; I also don’t like 
judges too far left. Judges at the extremes tend to make law. They 
feel so passionately that they feel they know better than the long- 
established traditions of the law. They don’t make good judges. 
They might make good other things. 
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And, finally, diversity. I try, at least in New York, to fill the 
bench with more women and people of color. We have done a very 
good job in New York, and I would just wish and hope and pray 
that in the upcoming session we can have the same kind of comity 
nationally that we have had with New York. 

And I have to say, Mr. Chairman, without your help, we wouldn’t 
have been as successful in New York, and your guiding hand, as 
well, for that. I also want to thank, as I mentioned. Governor 
Pataki, my colleague. Senator Clinton, and the White House for 
that. 

As for our nominee, Paul Crotty, Mr. Chairman, is as good a 
nominee as this Committee ever sees, whether he is from New 
York or anywhere else. His legal credentials are outstanding. He 
has had a long and distinguished career in both the public and pri- 
vate sectors. 

I like to nominate judges with practical experience because one 
of the things that bothers me is when judges are just legally-ori- 
ented, they sort of from on high impose all kinds of rules that just 
don’t work. Paul has had a wealth of public experience, but he has 
been a great lawyer as well. 

He graduated from Cornell Law School in 1967. He clerked for 
2 years for Judge MacMahon, of the Southern District, the court 
to which he is now nominated. He served two of our mayors very, 
very well — Mayor Koch, where he was Commissioner of Finance, 
and Commissioner of Housing and Preservation. He then went to 
the private sector, where he was a partner in one of the most pres- 
tigious firms not only in New York, but in America — Donovan, Lei- 
sure, Newton and Irvine — and then served Mayor Giuliani as his 
Corporate Counsel, head of the city’s Law Department. And that 
could be, Mr. Chairman, the most difficult legal job in municipal 
government anywhere in America. 

He is now Group Vice President for New York and Connecticut 
for Verizon, and maybe I will ask him to make sure Verizon keeps 
its headquarters in New York before finally letting go of this nomi- 
nation. In any case, he has done a great job there as well. 

He is also very civic-minded. While he was at Verizon, he do- 
nated his time to the Lower Manhattan Development Corporation. 
That was the group, after 9/11, in charge of revitalizing lower Man- 
hattan. 

Let me just submit for the record letters sent by both Mayor 
Koch and Mayor Giuliani — both are friends of mine whom I work 
closely with, one a Democrat, one a Republican — showing the bi- 
partisan support that Paul has. 

Chairman Hatch. Without objection. 

Senator Schumer. Mayor Giuliani said — I am just going to read 
an excerpt — “Paul Crotty is one of the finest men I know. He pos- 
sesses all the qualities of an excellent judge — wisdom, compassion, 
toughness, curiosity, common sense, unwavering integrity and an 
abiding love of the law. Many possess knowledge of the law and 
knowledge of government. Paul Crotty is the rare individual who 
possesses mastery of both. He has set and achieved the highest 
standard at every stage of his career. Our Nation will be fortunate 
to have him join the Federal bench.” 
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And from Mayor Koch’s letter: “Paul is a man of high intel- 
ligence, total integrity and great courage. He has a delightful sense 
of humor and is a husband and father to a marvelous family.” 
Since he wrote this letter to me, he says, “You know Paul so well, 
what I am stating is not unknown to you.” We can leave that out. 

Mayor Koch says, “I believe he would be a superb appointment.” 
Well, I couldn’t agree more. I was proud to recommend him to the 
President. I am proud the President agreed that Paul is a great 
choice for the bench. He will introduce his large family. The Grotty 
family is a legendary family in New York from one end of the State 
to the other, from Buffalo to New York. 

He is a great choice and I hope the Senate moves expeditiously 
to confirm him because he will make a great judge. 

Thank you, Mr. Chairman. 

Chairman Hatch. Thank you. Senator. I appreciate that. 

Let me just note for the record that Senator Clinton has notified 
me that she wants to be here, but might not be able to be here 
until eleven. But either way, she is going to have a very good state- 
ment put in the record. So we will keep the record open for her 
statement, whichever way it may delivered. 

Senator Bennett, if I could turn to Senator Feingold, also, be- 
cause they need to leave. I am taking liberties with my dear col- 
league, but he understands. Then we will go to Senator Akaka, and 
then you will wrap up. 

Senator Feingold, we also congratulate you. 

Senator Feingold. Thank you, Mr. Chairman. 

Chairman Hatch. It was a big win up there. 

Senator Feingold. It is good to be back. 

Chairman Hatch. I personally expected you to win and I am 
proud to have you back on the Committee. 

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Feingold. It is good to be back on the Committee, Mr. 
Chairman. I just want to make a brief statement. 

I would like to welcome the nominees and their families and 
those who are here to introduce them. Mr. Chairman, I know that 
the nomination of Mr. Griffith means a lot to you personally, and 
that is why you have scheduled this hearing during this lame duck 
session. 

But I am a little concerned about the time chosen and allotted 
for this hearing. It has the potential of leaving members without 
a meaningful opportunity to question the nominee, given the day 
and the various scheduling conflicts today. I, like others on the 
Democratic side, will have to leave shortly, and I know you are sen- 
sitive to that. 

Chairman Hatch. Well, we will back at eleven. 

Senator Feingold. I understand that you have announced this 
at this point. We, of course, didn’t know that when we were making 
our plans for the day, so it is not clear that some of us could get 
back to continue. But I recognize that accommodation. 

On its face, this is a controversial nomination. Since Mr. Grif- 
fith’s nomination in May, there has been significant public discus- 
sion of the nominee’s failures to follow the rules of two different 
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bars. The ABA took an unusually long time to examine the nomi- 
nee’s record, and finally in October gave him its lowest possible 
“qualified” rating. An examination of the Utah Bar documents on 
which he waived confidentiality pose a real question about whether 
he was engaged in the unauthorized practice of law. 

Other than the Supreme Court, the D.C. Circuit is considered the 
most important court in this country. Senators need to be able to 
fully examine Mr. Griffith before being asked to vote on his nomi- 
nation. Because the brief window of time that will be left this 
morning after the introductions is not a substitute for a meaningful 
chance to question the nominee about his communications with the 
Utah Bar, Mr. Chairman, I would like to ask that all the material 
sent to the Committee by the Utah Bar that has to do with Mr. 
Griffith’s application and admission to the Utah Bar be admitted 
into the record. 

Chairman Hatch. Part of that is confidential, but we will admit 
whatever we can. 

Senator Feingold. Well, Mr. Chairman, let me say that I under- 
stand — 

Chairman Hatch. It can be admitted into the record. It is just 
that some of it is confidential. 

Senator Feingold. I understand you are probably referring to 
his bar application. At least with regard to that document, let me 
say that we do have an interest particularly in questions 46 and 
52 . So I would ask simply that those pages of the application be 
admitted, along with a cover page and his signature. 

Chairman Hatch. Without objection. 

Senator Feingold. Thank you, Mr. Chairman. I appreciate it. 

Chairman Hatch. Well, I appreciate that, and I hope the Senator 
will accommodate me on this one because of a wide variety of rea- 
sons and I think high qualifications. 

Senator Akaka, we will turn to you. 

PRESENTATION OF J. MICHAEL SEABRIGHT, OF HAWAII, 

NOMINEE TO BE DISTRICT JUDGE FOR THE DISTRICT OF 

HAWAII, BY HON. DANIEL AKAKA, A U.S. SENATOR FROM THE 

STATE OF HAWAII 

Senator Akaka. Thank you, Mr. Chairman. I thank you for mov- 
ing this hearing so expeditiously. I also want to add my welcome 
to Mr. Seabright and his lovely family, to Margaret and Kate and 
Nick. It is so good to see you here in Washington, D.C. 

Mr. Chairman, it is with great pleasure that I join Senator 
Inouye Mr. Michael Seabright for this morning’s hearing. The Ha- 
waii State Bar Association has found Mr. Seabright to be highly, 
highly qualified for the position of U.S. District Court Judge in Ha- 
waii. This is of significant importance to me, as I value the opinion 
of Hawaii’s legal community in evaluating those nominated to 
serve as judges. 

Mr. Seabright has practiced law in the State of Hawaii for the 
past 20 years in a number of capacities, including both private 
practice and public service. Mr. Seabright has been employed by 
the U.S. Attorney’s Office for the District of Hawaii for the past 15 
years, and he has headed the White-Collar and Organized Crime 
Section since 2002. 
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I am very pleased that this position, after being vacant for so 
many years, will now be filled with an individual as qualified as 
Mr. Michael Seabright. For the past few years, I have heard from 
jurists and a number of attorneys in Hawaii about the need to fill 
this judicial vacancy. Together with Senator Inouye, I have tried to 
address the strains on the court’s current judges as they work to 
manage an increasingly overcrowded docket. 

In fact, Mr. Chairman, White House Counsel Alberto Gonzales, 
in a letter dated July 21, 2004, recognized the judicial emergency 
in Hawaii. It is our hope that the Senate will once and for all ad- 
dress this situation by enacting legislation to make Hawaii’s fourth 
judgeship permanent during this session. I look forward to that, 
Mr. Chairman. I thank my colleagues for their favorable consider- 
ation of Mr. Seabright and look forward to expedited action on his 
nomination. 

Thank you so much, Mr. Chairman. 

Chairman Hatch. Thank you. Senator Akaka. That is a good 
statement and we appreciate your taking time to come and support 
Mr. Seabright for this position. We appreciate it and we are glad 
we are able to accommodate you here today. Thank you so much. 
It is high praise for this great nominee and we will do our best to 
get him through between now and the end of this session of Con- 
gress. 

I will, of course, reserve my remarks until after my dear col- 
league and friend. Senator Bennett, makes his. All of these gentle- 
men are so busy. Then I will make my remarks and then we will 
go from there. 

Senator Bennett. 

PRESENTATION OF THOMAS B. GRIFFITH, OF UTAH, NOMINEE 

TO BE CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA, 

BY HON. ROBERT BENNETT, A U.S. SENATOR FROM THE 

STATE OF UTAH 

Senator Bennett. Thank you very much, Mr. Chairman, for the 
opportunity of — 

Chairman Hatch. Senator Akaka, we will excuse you. We know 
you have a caucus meeting and we understand. 

Senator Bennett. — for the opportunity of talking about Tom 
Griffith. As I listened to my colleagues go through he appropriate 
list of accomplishments of the other nominees, I have decided not 
to do that with respect to Tom Griffith, for the simple reason that 
the Committee already has all of the information about his per- 
formance educationally, his practice of law, his experience in the 
standard resume fashion. Rather than repeat that which is already 
in the record, I would like to talk about Tom Griffith, the indi- 
vidual, and what I think he brings to this particular assignment. 

First, let me introduce to the Committee the people he has with 
him from his family. He is accompanied, of course, by his wife and 
her father, and by his two daughters and their husbands. 

Maybe you would like to greet them and have them perhaps 
stand. 

Chairman Hatch. We are so happy to have all of you here. 
Thanks for coming and we appreciate you supporting Tom Griffith. 
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Senator Bennett. Now, Mr. Chairman, Tom Griffith really needs 
no introduction to the Senate because he served as Legal Counsel 
to the Senate in what is perhaps the Senate’s most difficult experi- 
ence, at least the most difficult experience in the time that I have 
been here. Tom Griffith was Counsel to the Senate when we went 
through the historic impeachment experience of holding an im- 
peachment trial on President Clinton — only the second time in our 
Republic’s history where the Senate has had this kind of challenge. 
I was involved in that, as were members of this Committee. 

The primary burden of dealing with that challenge fell upon the 
two leaders. Senator Lott as the Majority Leader and Senator 
Daschle as the Minority Leader. I watched with interest and then 
admiration as Tom Griffith negotiated through that particular 
mine field, giving very sound, calm, carefully researched and rea- 
soned advice to both sides. He was not a partisan counsel. From 
my observation. Senator Daschle was as reliant upon Tom Grif- 
fith’s legal expertise as was Senator Lott. 

If I can take us back to the memory of that experience, virtually 
everyone around us in Washington predicted a melt-down. The 
comment was made that this case was toxic. It had soiled the presi- 
dency, it had soiled the House of Representatives, and it was going 
to soil the United States Senate. 

After it was over, the two leaders embraced in the well of the 
Senate. I can’t remember which one it was that began it, but one 
said to the other, “we did it,” and the other responded, “yes, we 
did.” And the Senate came out of that experience with its reputa- 
tion enhanced rather than soiled, and to no small degree that fact 
that we had that result is due to Tom Griffith. 

There are very few nominees for the Federal bench who have had 
the experience of going through that kind of fire, who have had 
their judicial temperament tested in that kind of an atmosphere. 
Tom Griffith therefore comes before this Committee unique in 
terms of his experience with the Committee and with the Senate 
as a whole, and indeed in the national spotlight. 

I would urge every member of the Committee, regardless of 
party, as they sift through the various controversial statements 
that have been made, in my view improperly, about Tom Griffith, 
to set those aside and think back over their personal experience 
with him in that time of great challenge and great trial in the Sen- 
ate’s history. I am sure if they do, the members of the Committee 
will recognize that the President has nominated an extraordinary 
man with an extraordinary background to this very important posi- 
tion. Upon reflecting on those personal qualities that he has, the 
members of the Committee will endorse and support him for this 
assignment. 

I am happy to have had the opportunity and the honor of intro- 
ducing him and his family to the Committee here this morning. 

Chairman Hatch. Well, thank you. Senator Bennett. Those re- 
marks are very, very well received by me, as you know, and I think 
should be received well by everybody. So thank you for being here 
and we appreciate your strong support of Mr. Griffith. 

Perhaps I can make my remarks at this point and then I will 
turn to Senator Specter, if he has any he would care to make. 
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PRESENTATION OF THOMAS B. GRIFFITH, OF UTAH, NOMINEE 

TO BE CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA, 

BY HON. ORRIN G. HATCH, A U.S. SENATOR FROM THE STATE 

OF UTAH 

Chairman Hatch. I am pleased to introduce and welcome to the 
Committee a member of the Senate family, Thomas B. Griffith. 
Many of us know Tom from his distinguished service, as Senator 
Bennett has said, as Senate Legal Counsel. That is no small posi- 
tion. It is one of the most important legal positions in the country. 

As the chief legal officer of the Senate, Tom represented the Sen- 
ate, its committees, members, officers and employees in litigation 
relating to their constitutional powers and privileges. He advised 
committees about their investigatory powers and procedures, rep- 
resented the institutional interests of the Senate in the impeach- 
ment trial of President Clinton, in the Line Item Veto Act litiga- 
tion, and in numerous Committee investigations, and handled them 
all with aplomb, decency, fairness, balance and integrity. My 
friends on the other side have acknowledged that. 

Despite the difficult and often divisive issues that Tom encoun- 
tered in his role as Senate Legal Counsel, he consistently exercised 
sound judgment, objectivity and fairness — qualities that all of us 
up here know are essential for any Federal judge. Tom’s possession 
of these qualities earned him the respect and admiration of mem- 
bers on both sides of the aisle. Along these lines, I would like to 
take a couple of moments to share just a few excerpts from the 
many letters we received in support of his nomination. 

Richard Wiley, of the firm Wiley, Rein and Fielding, one of the 
great firms in this town, and former law partner of Tom Griffith’s, 
wrote that, quote, “Tom is an outstanding lawyer with keen judg- 
ment, congenial temperament and impeccable personal integrity,” 
unquote. 

Seth Waxman, former Solicitor General of the United States, a 
leading Democrat in this town and one of the attorneys I most re- 
spect in this town, said, quote, “I have known Tom since he was 
Senate Legal Counsel and I was Solicitor General, and I have the 
highest regard for his integrity. For my own part, I would stake 
most everything on his word alone. Litigants would be in good 
hands with a person of Tom Griffith’s character as their judge,” un- 
quote. 

Glen Ivey, former counsel to Senate Democratic Leader Tom 
Daschle, wrote to this Committee stating, quote, “I believe Mr. 
Griffith is an exceptional nominee and would make an excellent 
judge. Although Mr. Griffith and I have different part affiliations 
and do not agree on all political matters, I learned during the Sen- 
ate’s Whitewater and campaign finance reform investigations that 
Mr. Griffith took seriously his oath of office. Even when we were 
handling sensitive and politically-charged issues, he acted in a non- 
partisan and objective manner. I believe Mr. Griffith has the intel- 
lect and the temperament to make an outstanding jurist,” unquote. 

Fred Fielding was White House Counsel for President Reagan. 
Fred helped found the reputable firm Wiley, Rein and Fielding. Mr. 
Fielding has described Tom as, quote, “a very special individual 
and a man possessed of the highest integrity. He is a fine profes- 
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sional who demands of himself the very hest of his intellect and en- 
ergies,” unquote. 

According to David Kendall, one of the leading attorneys in the 
country, certainly in this area, personal counsel to President and 
Senator Clinton, quote, “For years, Tom has been a leader in the 
bar and has shown dedication to its principles. The Federal bench 
needs judges like Tom, an excellent lawyer who is supported across 
the political spectrum. We support Tom and believe he has the in- 
tellect and judgment to be an excellent judge,” unquote. 

Harvard Law Professor William Stuntz has known Tom for over 
20 years. He wrote, quote, “Few people I know deserve to be called 
wise; very few deserve to be called both wise and good. Tom is a 
wise and good man. I believe he will be one of the Nation’s finest 
judges,” unquote. 

Tom’s nomination is also wholeheartedly supported by a man 
who is uniquely qualified to say who would be a good fit for the 
U.S. Court of Appeals for the D.C. Circuit. Abner Mikva, former 
White House Counsel for President Clinton and a former judge of 
that very court, wrote, quote, “I have known Tom Griffith in the 
public sector and in the private sector, and I have never heard a 
whisper against his integrity or responsibility,” unquote. 

Finally, there are so many others I could read, but let me just 
say Senator Dodd, of Connecticut, our esteemed colleague, noted 
that “Tom handled his difficult responsibilities as Senate Legal 
Counsel with great confidence and skill. ..impressing all who knew 
him with his knowledge of the law and never succumbing to the 
temptation to bend the law to partisan ends,” unquote. 

Now, I could go on and on reading the comments received by the 
Judiciary Committee in praise of Tom Griffith. In all my years in 
the Senate, and they now comprise 28 years, I have rarely seen 
such a broad outpouring of support for a nominee from so many 
distinguished individuals on both sides of the aisle. 

Tom has been a dedicated public servant and has demonstrated 
the sound judgment and temperament necessaiy to be an out- 
standing Federal circuit court of appeals judge. It is no wonder that 
the President chose to nominate Tom Griffith for the D.C. Circuit 
Court of Appeals. 

Prior to coming to work for the Senate, Tom also earned an im- 
pressive record of achievement. He distinguished himself academi- 
cally, graduating summa cum laude from Brigham Young Univer- 
sity and valedictorian of his college. Tom earned his law degree 
from the University of Virginia, a great law school, where he was 
a member of the law review. 

He also has extensive experience in the private sector, working 
at the North Carolina law firm of Robinson, Bradshaw and Hinson, 
and subsequently as a partner in the litigation and government af- 
fairs practice areas in the Washington firm of Wiley, Rein and 
Fielding. 

Tom has also given back to the community throughout his legal 
career. While in private practice, he undertook the significant pro 
bono representation of a death row inmate, which led to the com- 
mutation of the inmate’s sentence by the Governor of Virginia. He 
has also frequently volunteered his time to pro bono and public 
service groups. 
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Today, Tom serves as Assistant to the President and General 
Counsel of the largest private university in America, his alma 
mater, and mine, Brigham Young University. I understand that 
some have raised questions about whether he was required to take 
the Utah har exam to serve in his current position as BYU General 
Counsel. This criticism can he put to rest by a letter I received 
from five former Utah Bar presidents. 

They stated that, quote, “a general counsel working in the State 
of Utah need not be a member of the Utah Bar provided that when 
giving legal advice to his or her employer that he or she does so 
in conjunction with an associated attorney who is an active mem- 
ber of the Utah Bar and that said general counsel makes no Utah 
court appearances and signs no Utah pleadings, motions or briefs,” 
unquote. In addition, the ABA has thoroughly examined Mr. Grif- 
fith’s record and made the determination that he is qualified to 
serve on this bench. 

A prominent Salt Lake City attorney, James Jardine, has de- 
scribed what Mr. Griffith would bring to the court, quote, “He is 
a skilled, thoughtful, experienced lawyer.. .He is extraordinarily 
thoughtful. His intelligence is tempered by his judgment. He en- 
genders trust and confidence among colleagues. His integrity, bal- 
ance and patience are genuine virtues. He will in every way en- 
hance the court,” unquote. Mr. Jardine concluded, quote, “I think 
in a time of divisiveness, his appointment can be a point of agree- 
ment,” unquote. Mr. Jardine served in the Justice Department 
under then-Attorney General Griffin Bell. 

I could not agree than with Jim Jardine. This important court 
needs this good man to serve, and I hope that the Senate will treat 
a member of the Senate family with all due respect and move 
quickly to confirm the President’s nominee, Tom Griffith, to this 
long vacant seat. 

I personally know Tom. He is a personal friend. I watched him 
when he served in the Senate. I saw a man of inestimable abilities 
who did the job here and did it fairly, and I know my colleagues 
on the other side know that. So I don’t think you could get a person 
for this particular position. 

We will chat more about Tom later, but let me talk about Paul 
Grotty. He is our distinguished district nominee for the Southern 
District of New York. He has impeccable credentials which include 
an LL.B. from Cornell Law School with the highest honors and a 
2-year clerkship with Hon. Lloyd MacMahon in the Southern Dis- 
trict of New York. 

He has practiced law with the renowned firm of Donovan, Lei- 
sure, Newton and Irvine, in which he became a partner — a great 
law firm. He has had an illustrious career in the public sector, as 
well, serving as New York City Commissioner of various offices in 
two mayoral administrations. He is currently the Group President 
for New York and Connecticut of Verizon Communications. 

We welcome you this morning. 

John Seabright is our nominee for the District of Hawaii. A dis- 
tinguished graduate of George Washington University Law School, 
Mr. Seabright has had an equally distinguished legal career and 
brings 20 years of experience to the Federal bench. 
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After a short tenure in private practice, he entered the public 
sector first as an Assistant U.S. Attorney for the District of Colum- 
bia, then as an Assistant U.S. Attorney for Hawaii. Since 2001, he 
has served as the Supervisory Assistant U.S. Attorney in Hawaii. 
So the Committee welcomes him this morning. 

We are grateful to have both of you here as district court nomi- 
nees, and, Mr. Griffith, you as a circuit court of appeals nominee. 
We welcome your families and your friends, as well. We are grate- 
ful to have all of them here. You have all had tremendous testi- 
mony by various Senators from your respective States and we are 
very happy to have you all here. 

With that, I will turn to our distinguished friend. Senator Spec- 
ter. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. Well, thank you very much, Mr. Chairman, 
and I commend you for scheduling a hearing on judges on the one 
day which we are back in session. No sooner are we here than we 
have a judicial hearing. 

I join my colleagues in welcoming the distinguished nominees 
who are before us today. Mr. Griffith comes highly recommended 
by his two home State Senators, who know him very well, and 
backed up by a very impressive record on the Virginia Law Review, 
a mark of distinction, summa cum laude at Brigham Young Uni- 
versity, valedictorian in the College of Humanities — that is first in 
his class — and has been noted with some specificity, served as 
counsel for the very complex hearings on the impeachment pro- 
ceeding. 

Mr. Crotty comes well recommended, a special call by former 
Senator Alfonse D’Amato, no longer in the Senate, but still heard 
with some gusto and emphasis in these chambers. J. Michael 
Seabright was recommended by Senator Inouye, which carries 
enormous weight with this Committee and in the Senate. 

So I am pleased to see these distinguished nominees here, Mr. 
Chairman, and look forward to participating in the confirmation 
process. 

Chairman Hatch. Thank you so much. Senator. 

What we are going to do now is recess until about five after elev- 
en and allow our colleagues time to come back. In fact, we will re- 
cess until eleven. I can start my questions at eleven. Maybe we will 
delay it just a little bit, but I hope all of the three judgeship nomi- 
nees will be here promptly at eleven. 

We apologize for this intervening time, but we want to accommo- 
date our colleagues on the other side. These caucus meetings are 
very important at this time and it is the only way I know that we 
can conclude this matter. So we will do our very, very best to con- 
clude this after we begin again at eleven. So I would appreciate it 
if all of you would come back at that time. 

With that, we will recess until 11:00 a.m. 

[The Committee stood in recess from 9:39 a.m. to 11:20 a.m.] 

Chairman Hatch. We will call the Committee to order, and let 
me just say this. We are not sure whether any Democrats are going 
to come to the hearing, and my personal belief is that they like all 
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three of you and that we have a real chance of maybe putting some 
judges through before the end of this session. Now, it is miraculous 
if we do, but I think that with the help of my fellow Committee 
members, we may be able to do that. 

But I still want to ask some questions of the three of you, so I 
am going to ask all three of you to come up to the table. Usually, 
we would start with the circuit court of appeals nominee first, but 
I am going to have all three of you in the interest of time. 

Would you please raise your right hands? 

Do you swear that the testimony you are about to give will be 
the truth, the whole truth and nothing but the truth, so help you 
God? 

Mr. Griffith. Yes. 

Mr. Grotty. Yes. 

Mr. Seabright. Yes. 

Chairman Hatch. Thank you. Please be seated. 

Without objection, I will put a statement of Senator Leahy into 
the record immediately following my statement, if you will. Senator 
Leahy sends his regrets that he cannot be here. 

I think what we will do is start with you, Mr. Griffith, and have 
you make any statement you care to make. I would like you during 
your statement to introduce your wife and family members who are 
here, and friends, if you care to go that far. 

Then we will do the same with you, Mr. Grotty, and then with 
you, Mr. Seabright. 

STATEMENT OF THOMAS B. GRIFFITH, NOMINEE TO BE 
CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA 

Mr. Griffith. Thank you very much. Senator. It is an honor to 
be here. It is an honor to be nominated by President Bush for this 
position, and I want to publicly thank the President and express 
my gratitude to him for his confidence in me. I am also mindful of 
the Senate schedule and how busy you all are, and appreciate a 
great deal giving the three of us an opportunity to appear before 
the Senate. 

I would like to introduce my family, if that is okay. Behind me 
is my wife of 28 years, Susan Stell Griffith. 

Chairman Hatch. We are so happy to have you here, Susan. 

Mr. Griffith. And her father, my father-in-law, the best father- 
in-law in the world, William Stell. 

Chairman Hatch. That is a good sign, when the father-in-law — 

Mr. Griffith. That is right. 

Chairman Hatch. We are happy to have you here. 

Mr. Griffith. My wife and I have six children, two of whom still 
live in the Washington, D.C., area, our two married daughters, and 
I would like to introduce them and their husbands, if that is all 
right. 

Chairman Hatch. That would be great. 

Mr. Griffith. Eric Watts and Chelsea Griffith Watts. 

Chairman Hatch. So happy to have you here. 

Mr. Griffith. My daughter Chelsea is not feeling too well today 
because she is expecting and suffering from morning sickness. 

Chairman Hatch. Some of us know how to deliver babies. 

Mr. Griffith. Fortunately, we are not at that point just yet. 
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Then I would also like to introduce my son-in-law Ryan Clegg 
and his wife, my daughter, Megan Griffith Clegg. 

Chairman Hatch. So happy to have you both here. 

Mr. Griffith. Our children are home in Utah and I have a son — 

Chairman Hatch. I know you had a number of friends in the au- 
dience both this morning and now. 

Mr. Griffith. I am grateful for their presence. 

If I might just say one further expression of gratitude, I am very 
grateful to be back here in the Senate. This is an institution that 
I love and for which I have profound admiration and respect. 

I counted among the greatest honors of my life that I was able 
to serve as Senate Legal Counsel. Some nice things were said about 
that this morning. I want to acknowledge that earlier today, my 
predecessor as Senate Legal Counsel, Michael Davidson, one of the 
finest lawyers I have ever worked with or known, was here, and 
I want to say publicly that much of the credit that you and others 
gave me for my performance as Senate Legal Counsel was because 
I was trained by Mike Davidson. 

But I am honored to be here before the Committee, and I am 
willing and anxious to answer any questions that you may have. 

[The biographical information of Mr. Griffith follows.] 
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SENATE JUDICIARY COMMITTEE QUESTIONNAIRE 
THOMAS B. GRIFFITH 

1. BIOGRAPHICAL INFORMATION (PUBLIC) 


1. Full name (include any former names used). 

Answer; Thomas Beall Griffith 

2 . Address: List current place of residence and office address(es). 

Answer: 

Place of residence; Provo, UT 

Office address: Brigham Young University, A-357 ASB, Provo, UT 84602 

3. Date and place of birth. 

Answer: July 5, 1954; Yokohama, Japan 

4. Marital Status (include maiden name of wife, or husband’s name): List spouse’s 
occupation, employer’s name and business address(es). 

Answer: Married; Susan Stell; homemaker 

5. Education : List each college and law school you have attended, including dates 
of attendance, degrees received, and dates degrees were granted. 

Answer: 

College attended: Brigham Young University • 

Dates of attendance: August 1972 to April 1973; October 1975 to April 1978; January to 
April 1979 

Degree received: Bachelor of Arts, summa cum laude 
Date degree granted: April 1978 

Law school attended: University of Virginia School of Law 

Dates of attendance: August to December 1978; August 1982 to May 1985 

Degree received: Juris Doctor 

Date Degree granted: May 1985 
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6. Employment Record : List (by year) all business or professional corporations, 
companies, firms, or other enterprises, partnerships, institutions and organizations, 
nonproflt or otherwise, including firms, with which you were connected as an 
officer, director, partner, proprietor, or employee since graduation from college. 

Answer: 


2000 to present Brigham Young University . Assistant to the President and General 
Counsel 

2004 to present Friends of the CEELI Institute . International Advisory Board 
member. 


1996 to present Federalist Society for Law and Public Policy . Vice-Chairman. 

Federalism and Separation of Powers Practice Group. 

1995 to present American Bar Association. Central European and Eurasian Law 
Initiative (CEELI) . Advisory Board member. 

2002, 2003 United States Secretary of Education’s Commission on 

Opportunity in Athletics . Commission member. 

1999 - 2000 Advisory Commission on Electronic Commerce . General Counsel. 


1996 -1999 

1999, 2000 


American Bar Association. Section of Administrative Law and 
Regulatory Practice . Ex officio Council member. 

Wiley. Rein and Fielding . Partner. 


1995 - 99 United States Senate . Senate Legal Coimsel. 

1989-95 Wiley. Rein and Fielding . Associate; partner. 

1985 - 89 Robinson. Bradshaw and Hinson . Associate. 


1984 


Jones. D ay. Summer associate. 


1983 University of Virginia School of Law . Research assistant to 

Professor Harvey Perlman. 

1982 United States Department of the Interior . Summer research 

assistant. 


2 
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1979-82 Church Educational System of the Church of Jesus Clirist of 

Latter-day Saints . Director of programs in Baltimore, Maryland 
area. 

Pennsylvania Life Insurance Company . Summer sales associate. 

Washington. DC Temple of the Church of Jesus Christ of Latter- 
day Saints . Custodian. 

7. Military Service : Have you had any military service? If so, give particulars, 
including the dates, branch of service, rank or rate, serial number and type of 
discharge received. 

Answer; No. 

8. Honors and Avrards : List any scholarships, fellowships, honorary degrees and- 
honorary society memberships that you believe would be of interest to the 
Committee. 

Answer: 

Edwin S. Hinckley Scholar, Brigham Young University 
Valedictorian, College of Humanities, Brigham Young University 
Summa cum laude, Brigham Young University 

High honors with distinction. Honors Program, Brigham Young University 
Member, Virginia Law Review, University of Virginia School of Law 

9. Bar Associations: List all bar associations, legal or judicial-related committees 
or conferences of which you are or have been a member and give the titles and dates 
of any offices which you have held in such groups. 

Answer; 

Bar associations: North Carolina State Bar Association; Bar Association of the District 
of Columbia; American Bar Association 

Legal-related committees or conferences; Federalist Society, National Association of 
College and University Attorneys 

Titles and dates of ofBces held in such groups: 

a. American Bar Association. From 1996 to 1999, 1 served as an ex officio Council 
Member of the Section of Administrative Law and Regulatory Practice. From 1995 to 
the present, 1 have been a member of the Advisory Board of the Central European and 
Eurasian Law Initiative (CEELI). 


1979 

1978 


3 
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SENATE JUDICIARY COMMITTEE QUESTIONNAIRE 
THOMAS B. GRIFFITH 


b. Federalist Society. From 1996 to 2002, 1 served as a Vice-Chairman of the 
Federalism and Separation of Powers Practice Group. I currently serve as a Senior 
Advisor to that group. 

10. Other Memberships : List all organizations to which you belong that are active 
in lobbying before public bodies. Please list all other organizations to which you 
belong. 

Answer: 

Organizations to which 1 belong that are active in lobbying before public bodies: 

a. American Bar Association 

b. The Church of Jesus Christ of Latter-day Saints 

c. Republican Party 

All other organizations to which I belong: 

a. Federalist Society 

b. Rotary International 

c. National Association of College and University Attorneys 

11. Court Admission ; List all courts in which yon have been admitted to practice, 
with dates of admission and lapses if such memberships lapsed. Please explain the 
reason for any lapse of membership. Give the same information for administrative 
bodies which require special admission to practice. 

Answer: 

Supreme Court of the United States, April, 24, 1995. 

Court of Appeals of the District of Columbia and the trial courts subject thereto, March 
20, 1991. Membership in the District of Columbia bar lapsed for non-payment of dues 
on November 30, 1 998 due to a clerical oversight, but was reinstated on November 1 3, 
2001 . 

United States Court of Appeals for the Fourth Circuit, February 17, 1988. 

North Carolina Supreme Court and all other state trial and appellate courts subject 
thereto, September 13, 1985 through July 17, 1992. My membership lapsed when I 
moved my practice from North Carolina to the District of Columbia. 


4 
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12. Published Writings : List the titles, publishers, and dates of books, articles, 
reports, or other published material you have written or edited. Please supply one 
copy of all published material not readily available to the Committee. Also, please 
supply a copy of all speeches by you on issues involving constitutional law or legal 
policy. If there were press reports about the speech, and they are readily available 
to you, please supply them. 

Answer; 

Published material I have written or edited (attached): 

a. “Lawyers and the Rule of Law,” Utah Bar Journal, October 2003, at 12. 

b. “Politics and the Atonement,” in The Rock of Our Redeemer: Talks from 
the 2002 BYU Women 's Conference 200 (Brigham Young University, 
2002 ). 

c. “Lawyers and the Atonement,” Clark Memorandum (J. Reuben Clark Law 
School), Spring 2001, at 8. Also published as “Lawyers and the 
Atonement,” in Life in the Law 233 (Galen L. Fletcher et al. eds., 2002). 

d. “The Reality of Impeachment,” The American Lawyer, August 1 999, at 
109. 

e. Note, “Beyond Process; A Substantive Rationale for the Bill of Attainder 
Clause,” 70 Va. L Rev. 475 (1984). 

f. “How Do We Practice Our Religion While We Practice?” Clark 
Memorandum (J. Reuben Clark Law School), Fall 2004, at 13. 

Speeches I have given on issues involving constitutional law or legal policy (attached): 

a. “Congressional Responses to Executive Orders.” Statement to 
Subcoinmittee on Commercial and Administrative Law of the Committee 
on the Judiciary of the United States House of Representatives, October 
28, 1999. 

b. “Resurrecting the Non-delegation Doctrine.” Statement as panelist at the 
Federalist Society Lawyers Convention, November 1998. 

c. “Remedies for Presidential Misconduct.” Statement as moderator of panel 
at the Federalist Society Lawyers Convention, November 1998. 


5 
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d. “Line Item Veto Act.” Statement as panelist in discussion sponsored by 
the Section of Administrative Law and Regulatory Practice of the 
American Bar Association at its annual meeting, August 1998. 

e. “Disciplining Congress: The Taxing and Spending Powers.” Statement as 
moderator of panel at the Federalist Society Lawyers Convention, 
November 1996. 

f. “The Impeachment Trial of President Clinton.” Outline of remarks given 
at various times and places. 

g. “Investigating the President: The Role of the Government Lawyer.” 
Given to the Utah Bar Association, September 1999. 

h. “The Role of a General Counsel.” Given to the Provo, Utah chapter of the 
American Inns of Court, August 2001 . 

i. “The Rule of Law.” Given at a Utah Law Day event sponsored by the 
Attorney General of Utah, May 2003. 

j. I have given variations on and combinations of two speeches titled, 
“Lawyers and tlie Atonement” and “Practicing Religion While Practicing 
Law.” 

k. “Ethical Perspectives for Perilous Times.” Panel sponsored by the Dallas, 
Texas chapter of the J. Reuben Clark Law Society, October 2001. 

l. I have participated in panel discussions discussing my work on the 
Secretary’s Commission on Opportunity in Athletics (Title DC 
Commission) sponsored by the National Association of College and 
University Attorneys (June 2003) and the National Collegiate Athletic 
Association (April 2003). 

13. Health : What is the present state of your health? List the date of your last 
physical examination. 

Answer: I am in excellent health. My last physical examination took place on March 
24, 2004. 

14. Judicial Office : State (chronologically) any judicial offices you have held, 
whether such position was elected or appointed, and a description of the jurisdiction 
of each court. 

Answer; None. 


6 
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THOMAS B. GRIFFITH 


15. Citations : If you are or have been a judge, provide: (1) citations for the ten 
most significant opinions you have written; (2) a short summary of and citations for 
all appellate opinions where your decisions were reversed or where your judgment 
was affirmed with significant criticism of your substantive or procedural rulings; 
and (3) citations for significant opinions on federal or state constitutional issues, 
together with the citation to appellate court rulings on such opinions. If any of the 
opinions listed were not offlcially reported, please provide copies of the opinions. 

Answer: I am not nor have I been a judge. 

16. Public Office : State (chronologically) any public offices you have held, other 
than Judicial offices. Including the terms of service and whether such positions were 
elected or appointed. State (chronologically) any unsuccessful candidacies for 
elective public office. 

Answer: I have never been a candidate for elective public office. I have held two 
appointed public offices: 

Commissioner, Secretary of Education’s Commission on Opportunity in Athletics (Title 
IX Commission), 2002 - 03. 

Senate Legal Counsel of the United States, 1995 - 99. 

17. Legal Career : 

a. Describe chronologically your law practice and experience after graduation from 
law school including: 

1. whether you served as clerk to a judge, and if so, the name of the judge, 
the court, and the dates of the period you were a clerk; 

2. whether you practiced alone, and if so, the addresses and dates; 

3. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been connected, and the nature 
of your connection with each. 

Answer: 

1 . I have not served as a clerk to a judge. 

2. I have never practiced alone. 
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August 2000 to the present. I serve as Assistant to the President and General Counsel of 
Brigham Young University, A-357 ASB, Provo, UT 84602. 

April 1999 to August 2000. I was a partner at Wiley, Rein and Fielding, 1776 K Street 
N.W., Washington, DC 20006. 

March 1995 to March 1999. I served as Senate Legal Counsel of the United States, 642 
Hart Senate Office Building, Washington, DC 20510. 

December 1989 to March 1995. I was first an associate (1989-93) and then a partner 
(1994-95) at Wiley, Rein and Fielding, 1776 K Street N.W., Washington, DC 20006. 

May 1985 to December 1989. I was an associate at Robinson, Bradshaw and Hinson, 

101 North Tryon St., Suite 1900, Charlotte, NC 28246. 

17.b.l. What has been the general character of your law practice, dividing it into 
periods with dates if its character has changed over the years? 

Answer: 

1985 General practice at a full-service corporate law firm: transactional, 
securities, corporate governance, and litigation work. 

1986 - 89 Corporate, commercial, securities, and employment litigation; 

1989 - 95 Environmental insurance coverage litigation and regulatory investigations. 

1995 - 99 Legal matters related to the United States Senate. Primary focus was on 
Senate investigations, the work of Senate committees, the defense of Acts 
of Congress, and the impeachment trial of President Clinton. 

1999 - 2000 Work of congressional commissions, intellectual property litigation, and 

environmental insurance coverage litigation. 

2000 - present Higher education law. 
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17.b.2. Describe your typical former clients, and mention the areas, if any, in which 
you have specialized. 

Answer: 

Description of typical former clients: While in private practice, my clients were typically 
businesses involved in disputes over their corporate governance, transactions with other 
entities, employment matters, or in need of legal assistance to respond to regulatory 
investigations. Examples include a national accounting firm that was the toget of an 
investigation by the federal Office of Thrift Supervision, insurance companies that 
underwrote liability policies to manufacturing entities held responsible by government 
agencies for the cleanup of envirorunental contamination, and employers whose 
employment practices were challenged under state tort law and federal civil rights laws. 
While serving the Senate, my clients were typically Senate committees conducting 
investigations, the Senate itself in litigation over its powers, or, in the case of the 
impeachment trial of President Clinton, creating processes that were fair and complete. 

Areas of specialization; Insurance coverage disputes, employment law, and 
concessional investigations. 

17.C.1. Did you appear in court frequently, occasionally, or not all? If the frequency 
of your appearances in court varied, describe each such variance, giving dates. 

Answer; From 1985 until I became Senate Legal Counsel in 1995, 1 appeared in court 
occasionally. As an associate at Robinson, Bradshaw, and Hinson fi'om 1985 to 1989, 1 
appeared in four trials in state court and one trial in federal court. I also made 
appearances in state and federal court on motions. As an associate and then a partner at 
Wiley, Rein and Fielding from 1989 to 1995, 1 appeared in one trial in Superior Court of 
the District of Columbia and in a state habeas corpus proceeding in Virginia. During that 
time, I also made appearances in state and federal courts on various motions. Since that 
time, as I have become the head of legal offices, first as Senate Legal Counsel and now as 
general counsel at Brigham Young University, the number of my court appearances has 
diminished significantly. As Senate Legal Counsel, I argued the Senate’s position on the 
constitutionality of the Line-Item Veto Act in federal district court in Byrd v. Raines, 956 
F. Supp. 25 (D.D.C. 1997), and in City of New York v. Clinton, 985 F. Supp. 168 (D.D.C. 
1998). As general counsel at Brigham Young University, I have made no court 
appearances. 

17.C.2. What percentage of these appearances was in: (a) federal courts; (b) state 
courts of record; (c) other courts. 

Answer: (a) Approximately 40% of my court appearances were in federal courts, (b) 
Approximately 60% of my appearances were in state courts, (c) I have made a single 
appearance before “other courts.” 
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SENATE JUDICIARY COMMITTEE QUESTIONNAIRE 
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17.C.3. What percentage of your litigation was; (a) civil; (b) criminal. 

Answer: The criminal litigation in which I have been involved was representing a death 
row inmate in Virginia in his state and federal habeas corpus proceedings. All other 
litigation in which I have been involved was civil. 

17.C.4. State the number of cases in courts of record you tried to verdict or 
judgment (rather than settled), indicating whether you were the sole counsel, chief 
counsel, or associate counsel. 

Answer; I have tried to judgment three cases in which I was the sole counsel and three 
cases in which I was associate counsel. 

17. C.5. What percentage of these trials was; (a) Jury; (b) non-jury. 

Answer: Each of these cases was non-jury. 

18. Litigation ; Describe the ten most significant litigated matters which you 
personally handled. Give the citations, if the cases were reported, and the docket 
number and date if unreported. Give a capsule summary of the substance of each 
case. Identify the party or parties whom you represented; describe in detail the 
nature of your participation in the litigation and the final disposition of the case. 
Also state.a$ to each case; (a) the date of representation; (b) the name of the court 
and the name of the judge or judges before whom the case was litigated; and (c) the 
individual name, addresses, and telephone numbers of co-counsel and of principal 
counsel for each of the other parties. 

Answer: 

1. The Impeachment Trial of President Clinton. In 1998 and 1999, 1 represented the 
institutional interests of the United States Senate in the impeachment trial of President 
Clinton. The President had been impeached by the House of Representatives on charges 
that he had obstructed justice in a lawsuit in which he was a defendant and that he had 
committed peijury before a grand jury that was investigating allegations that he had 
obstructed justice in that lawsuit. My role was to advise the Senate leadership, its 
members, officers, and employees how to conduct an impeachment trial consistent with 
the Constitution, Senate rules and precedent, and judicial decisions. I was involved in the 
plaiming of the trial and was present throughout the Senate proceedings. I also advised 
Uie Senate leadership, its members, officers, and employees throughout the trial. I 
represented the interests of the Senate in negotiations over the conduct of the trial with 
the President of the United States, the House of Representatives, the Chief Justice of the 
United States, and the independent counsel. The Senate did not remove the President 
from office. 
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My co-counsel during the trial was Deputy Senate Legal Counsel Morgan J. Frankel, 642 
Hart Senate Office Building. Washington, DC 20510, 202-224-4435. The principal 
counsel for the House of Representatives was Representative Henry J. Hyde, 2110 
Rayburn House Office Building, Washington, DC 20515, 202-225-4561. The principal 
counsel for the President of the United States was Gregory B. Craig, Williams and 
Connolly, 725 Twelfth St., N.W., Washington, DC, 20005, 202-434-5506. The principal 
counsel for the Chief Justice of the United States was James C. Duff, Baker, Donelson, 
Bearman and Caldwell, Lincoln Square, 555 Eleventh St., N.W., Sixth Floor, 

Washington, DC 20004, 202-508-3483. 

2. Clinton v. City of New York, 524 U.S. 417 (1998). As Senate Legal Counsel, I 
represented the institutional interests of the United States Senate in a challenge to the 
constitutionality of the Line-Item Veto Act brought by the City of New York, among 
others. By statute, the challenge was to be considered initially by the federal district 
court in the DisUict of Columbia, followed by appellate review by the Supreme Court of 
the United States. By resolution sponsored by the Republican and Democratic Leaders of 
the Senate, the Senate, by unanimous consent, directed the Senate Legal Counsel to 
appear in the case as amicus curiae in support of the Executive’s view that the Act was 
constitutional. The Senate appeared in the case, filed briefs, and was given time to argue 
before the federal district court. I argued for the Senate. The district court ruled that the 
Act was unconstitutional. The Executive appealed the case to the Supreme Court. The 
Senate filed briefs with the Supreme Court, but, after consultation with the Solicitor 
General of the United States, it was determined that the Senate would not seek time to 
argue. I participated in the preparations of the Solicitor General for oral argument. The 
Court struck down the Act by a vote of 7-2 on the ground that it violated the Presentment 
Clause of the Constitution. 

My co-counsel was Deputy Senate Legal Counsel Morgan J. Frankel, 642 Hart Senate 
Office Building, Washington, DC 20510, 202-224-4435. The principal counsel for the 
United States was Seth P. Waxman, then-Solicitor General of the United States, Wihner, 
Cutler and Pickering, 2445 M St., N.W., Washington, DC 20037, 202-663-6800. The 
principal counsel for the City of New York was Charles J. Cooper, Cooper and Kirk, 

1500 K St., N.W., Suite 200, Washington, DC 20005, 202-220-9600. The principal 
counsel for the Snake River Potato Growers was Louis R. Cohen, Wilmer, Cutler and 
Pickering, 2445 M St., N.W., Washington, DC 20037, 202-663-6700. 

3. Raines v. Byrd, 512 U.S. 811 (1997). As Senate Legal Counsel, I represented the 
institutional interests of the United States Senate in a challenge to the constitutionality of 
the Line-Item Veto Act brought by Senator Robert Byrd and others. By statute, the 
challenge was to be considered initially by the federal district court in the District of 
Columbia, followed by appellate review by the Supreme Court of the United States. By 
resolution sponsored by the Republican and Democratic Leaders of the Senate, the 
Senate, by unanimous consent, directed the Senate Legal Counsel to appear in the case as 
amicus curiae in support of the Executive’s view that the Act was constitutional. The 
Senate appeared in the case, filed briefs, and was given time to argue before the federal 
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district court. I argued for the Senate. The district court ruled that the Act was 
unconstitutional. The Executive appealed the case to the Supreme Court of the United 
States. The Senate filed briefs in the Supreme Court, but, after consultation with the 
Solicitor General of the United States, it was determined that the Senate would not seek 
time to argue. I participated in the preparations of the Solicitor General for oral 
argument. The Supreme Court dismissed plaintiffs’ case on the ground that members of 
Congress lacked standing to challenge the constitutionality of the Act, an argument in 
which the Senate did not participate. 

My co-counsel was Deputy Senate Legal Counsel Morgan J. Frankel, 642 Hart Senate 
Office Building, Washington, DC 20510, 202-224^35. The principal counsel for the 
United States was Walter Dellinger, then-Acting Solicitor General of the United States, 
O’Melveny and Myers, 555 13* St., N.W., Suite 500 West, Washington, DC 20004, 202- 
383-5319. The principal counsel for plaintiffs before the district court was Charles J. 
Cooper, Cooper and Kirk, 1500 K St, N.W., Suite 200, Washington, DC 20005, 202- 
•220-9600. The principal counsel for the appellees before the Supreme Court was Alan 
B. Morrison, Public Citizen Litigation Group, 1600 20* St., N.W., Washington, DC 
20009, 202-588-1000. 

4. Houston General Insurance Co. v. American General Lloyds, No. 141-101105-86 
(Tex. Dist. Ct., Tarrant County, 1993). I was the principal associate representing 
American General Lloyds in a dispute between insurance carriers regarding who would 
bear the costs of cleaning up the Brio waste site near Houston, Texas. In the face of a 
ruling from the trial court judge, the Honorable Catherine Adamski Gant, setting a trial 
date far in advance of what the parties expected, I was the principal attorney involved in 
gathering the factual material in preparation for dispositive motions and trial. As such, in 
addition to taking depositions and preparing and arguing motions, 1 coordmated the 
activities of many other attorneys. I also participated as counsel in the mock trial staged 
to prepare for trial. The litigation was settled prior to trial. 

My co-counsel was Walter J. Andrews, then-partner at Wiley, Rein, and Fielding, Shaw 
Pittman, 1650 Tysons Boulevard, McLean, VA 22102, 703-770-7900. The principal 
counsel for the Houston General Insurance Co. was Martin B. McNaihara, Gibson, Dutm 
and Crutcher, 2100 McKinney Ave., Suite 1 100, Dallas, Texas 75201, 214-698-3127. 

5. Office of Thrift Supervision v. Ernst and Young (1992). I was the principal associate 
representing Ernst and Young in an investigation by the Office of Thrift Supervision 
related to the firm’s involvement in audit work done for failed thrifts. Prior to making 
Ernst and Young the target of an investigation, the OTS had frozen the assets of the Kaye 
Scholer law firm following an investigation of its legal work for failed thrifts. As the 
principal associate, I supervised and coordinated a team of approximately 20 lawyers 
who were helping prqrare a response to the OTS investigation. The investigation ended 
with a settlement that involved a $400 million payment from Ernst and Young to the 
government. 
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My co-counsel was Fred F. Fielding, Wiley, Rein, and Fielding, 1776 K St., N.W., 
Washington, DC 20006, 202-719-7320. The principal counsel for the Office of Thrift 
Supervision was Harris Weinstein, then-chief counsel of the Office of Thrift Supervision, 
Covington and Burling, 1201 Pennsylvania Ave., N.W., Washington, DC 20004, 202- 
662-5302. 

6. Credit International Bank v. Lucey (D.C. Super. Ct., 1990) I was the principal 
associate in the trial of an employment contract dispute between Credit International 
Bank, which my firm represented, and Charles Emmet Lucey. Mr. Lucey had been 
dismissed as the chief executive officer of the bank, but claimed that he was entitled to 
certain remuneration under the terms of an alleged employment contract. The bank 
disputed the existence of the contract. The alleged contract contained an arbitration 
clause. The trial was to determine whether there was an enforceable agreement to submit 
the dispute to arbitration. As principal associate, I was primarily responsible for the 
preparation of the legal and factual arguments to be made at trial and the motions and 
briefs filed with the court. Judge Nan Huhn ruled in our favor on all points. 

My co-counsel was Fred F. Fielding, Wiley, Rein, and Fielding, 1776 K St., N.W., 
Washington, DC 20006, 202-719-7320. The principal counsel for Mr. Lucey was David 
Webster, Caplin and Drysdale, One Thomas Circle, N.W., Washington, DC 20005, 202- 
862-5000. 

7. Joseph Patrick Payne, Sr. v. Charles Thompson, Warden, Mecklenburg Correctional 
Center, et al. (Va. Cir. Ct. Powhatan Cormty, 1991). From 1991 through 1996, my law 
firm took on a pro bono representation as part of the American Bar Association’s death 
penalty project. The firm represented Joseph Payne who, while an inmate serving a life 
sentence in Virginia’s correctional system, had been convicted of murdering a fellow 
inmate. My firm represented Payne in his state and federal habeas proceedings. I 
became involved in the matter in preparation for the state habeas evidentiary hearing. 
Along with one other associate at the firm and a lawyer who was expert in criminal 
matters, I helped try the case at the evidentiary hearing before Judge Thomas V. Warren, 
Circuit Court Judge, Powhatan County, Virginia, in October 1991, and then participated 
in the briefing of the case through its subsequent reviews up to and including an 
unsuccessful petition seeking a writ of certiorari from the United States Supreme Court. 
My involvement in the case ceased when I became Senate Legal Counsel in March 1995. 
Prior to my leaving the case, I was the principal attorney charged with conceiving and 
executing a “pardon strategy”. That strategy proved successful when Governor George 
Allen commuted Payne’s death sentence in 1995 on the evening of his scheduled 
execution. 

My co-counsel in the case was Paul Khoury, Wiley, Rein, and Fielding, 1776 K St., 

N.W., Washington, DC 20006, 202-719-7346. The principal counsel for the 
Commonwealth of Virginia was Thomas B. Bagwell, Office of the Attorney General, 900 
East Main St., Richmond, VA 23219, 804-786-2071. 
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8. Stott V. Haworth, 916 F.2d 134 (4"' Cir. 1990). From 1987 to 1989, 1 participated in 
ray firm’s defense of the Governor of North Carolina and a number of his cabinet 
secretaries in a class action lawsuit brought in the Eastern District of North Carolina by 
state employees alleging that the newly-elected governor had taken adverse personnel 
actions against them based on improper partisan political concerns. My primary 
involvement was in the discovery and brief writing that resulted in the partial granting of 
our motions for summary judgment by Judge W. Earl Britt. I also participated in the 
briefing of the appeal to the Fourth Circuit, which, in an opinion written by Donald 
Russell, Circuit Judge, ruled in favor of the defendants on all points. 

My co-counsel in the case was John R. Wester, Robinson, Bradshaw, and Hinson, 101 
North Tryon Street, Suite 1900, Charlotte, NC 28246, 704-377-2536.. The principal 
counsel for plaintiffs was Melinda Lawrence, Patterson, Harkavy and Lawrence, 200 
West Morgan St., Raleigh, NC 2761 1, 919-755-1812. 

9. Loral Fairchild Corporation v. Sony Corporation., 181 F.3d 1313 (Fed. Cir. 1999), 
cert, denied, 528 U.S. 1075 (2000). I was the principal author of the legal arguments in 
the petition for the writ of certiorari. My firm had represented petitioner Loral Fairchild 
in an infiingement suit against Sony and others over the use of charge coupled devices, a 
technology vital to camcorders. Sitting by designation in the Eastern District of New 
York, Circuit Judge Randall Rader overturned a jury verdict in favor of Loral Fairchild 
and granted Sony’s motion for judgment as a matter of law. Judge Rader held that 
prosecution history estoppel precluded Loral Fairchild from asserting its infiingement 
claims under the doctrine of equivalents. In doing so, he relied upon Loral Fairchild’s 
citation of an article in a confidential abandoned application. On appeal, the Federal 
Circuit affirmed in an opinion written by Judge Glenn L. Archer, Jr. Our petition for 
certiorari argued that the Federal Circuit’s reliance upon prosecution history estoppel to 
limit the use of the doctrine of equivalents ran afoul of the Supreme Court’s ruling in 
Wamer-Jenkinson Co. v. Hilton Davis Chemical Co., 520 U.S. 17 (1997), that the use of 
estoppel must be consistent with the public notice function of the law. The Court denied 
our petition. 

My co-counsel was James H. Wallace, Jr., Wiley, Rein, and Fielding, 1776 K St., N.W., 
Washington, DC 20006, 202-719-7000. The principal counsel for Sony Corporation was 
Charles E. Lipsey, Finnegan, Henderson, Farabow, Garrett and Dunner, Two Freedom 
Square, 1 1955 Freedom Dr., Reston, VA 20190, 571-203-2700. 

10. Alabama Plating Co. v. United States Fidelity and Guaranty Co., 690 So. 2d 33 1 
(Ala. 1996). From 1993 through March 1995, 1 was the principal attorney in the 
rqiresentation of a liability insurer in a suit brought by a manufacturer seeking insurance 
coverage for the costs of complying with governmental orders requiring the cleanup of 
contamination it had caused over a number of years. My involvement in the case ceased 
when I became Senate Legal Counsel in 1995. Prior to that time, however, I directed and 
took most of the discovery that formed the basis for the defendant’s motion for summary 
judgment that was granted by Judge Oliver P. Head of the Circuit Court of Shelby 
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County, Alabama (No. CV-92-623). On appeal, after I was no longer involved in the 
matter, the Alabama Supreme Court affirmed Judge Head’s ruling that the pollution 
exclusion cause in the contract was clear and unambiguous, but, on rehearing reversed 
and withdrew its prior decision and held, inter alia, that the pollution exclusion clause in 
the insurance contract was ambiguous and did not bar coverage for gradual pollution. 

My co-counsel was Walter J. Andrews, then-partner at Wiley, Rein, and Fielding, Shaw 
Pittman. 1650 Tysons Boulevard, McLean, VA 22102, 703-770-7900. The principal 
counsel for plaintiff was John W. Fried, Fried, Epstein, and Rettig, Herald Square, 1350 
Broadway, Suite 1400, New York, NY 10018, 212-268-71 11. 

11. United States Fidelity and Guaranty Co. v. Mississippi Chemical Corp., No. J89- 
0305(W)(S.D. Miss. 1994). I was the principal attorney in the representation of an 
insurance carrier seeking declaratory relief against a major industrial company in 
Mississippi over the terms of a liability insurance contract which the defendant claimed 
provided coverage for the costs of complying with governmental orders to cleanup its 
contamination of the environment. I was primarily responsible for conducting the 
discovery phase of the litigation in preparation for argument over dispositive motions and 
trial. The litigation settled before trial. 

My co-counsel was Walter J. Andrews, then-partner at Wiley, Rein, and Fielding, Shaw 
Pittman, 1650 Tysons Boulevard, McLean, VA 22102, 703-770-7900. The principal 
counsel for Mississippi Chemical Corporation was Larry D. Moffett, Daniel, Coker, 
Horton, and Bell, 265 North Lamar Blvd., Suite R, Oxford, MS 38655, 662-232-8979. 

19. Legal Activities : Describe the most siguificant legal activities you have pursued, 
including signiflcant litigation which did not progress to trial or legal matters that 
did not involve litigation. Describe the nature of your participation in this question, 
please omit any information protected by the attorney-client privilege (unless the 
privilege has been waived.) 

Answer; 

1. Senate Whitewater H Investigation (1995-96). As Senate Legal Counsel, I represented 
the institutional interests of the Senate in the investigation conducted by the Special 
Committee to Investigate Whitewater Development Corporation and Related Matters. 

My activities involved advising the Chairman and Ranking Member of the Special 
Committee, its members, and the Republican and Democratic leadership of the Senate on 
a range of issues, including the powers of Senate committees to investigate, immunity 
orders, speech or debate clause protection for Senate members and employees, the 
application of the Fifth Amendment privilege in Senate investigations, special 
government employees, congressional documentary subpoena practice, questioning at 
hearings, leaks, and the civil enforcement of Senate subpoenas. During the course of the 
investigation, the Senate debated and passed a resolution directing the Senate Legal 
Counsel to enforce a documentary subpoena against an Associate White House Counsel. 


15 



488 


SENATE JUDICIARY COMMITTEE QUESTIONNAIRE 
THOMAS B. GRIFFITH 


On the eve of the Senate filing an enforcement action, the White House produced the 
documents sought. 

2. Senate Campaign Finance Investigation (1997-98). As Senate Legal Counsel, I 
represented the institutional interests of the Senate in the investigation conducted by the 
Committee on Governmental Affairs into the financing of the 1996 presidential 
campaigns of the Democratic and Republican parties. My activities involved advising the 
Chairman and Ranking Member of the Committee, its members, and the Republican and 
Democratic leadership of the Senate on a range of issues, including the powers of Senate 
committees to investigate, immunity orders, the law and practice of executive privilege, 
the application of the Fifth Amendment privilege in Senate investigations, congressional 
documentary subpoena practice, questioning at hearings, and the civil enforcement of 
Senate subpoenas. 

3. Louisiana Contested Election Investigation (1997). As Senate Legal Counsel, I 
represented the institutional interests of the Senate in the investigation conducted by the 
Committee on Rules and Administration into the 1996 Louisiana senatorial election. My 
activities involved advising the Chairman and Ranking Member of the Committee, its 
members, and the Republican and Democratic leadership of the Senate on a range of 
issues, including the powers of Senate committees to investigate, the history and 
precedential value of contested election investigations, the interpretation and application 
of the Committee’s rules with respect to the calling of witnesses at hearings, 
congressional documentary subpoena practice, and the conduct of hearings. 

4. Advisory Commission on Electronic Commerce (1999-2000). I was asked by 
Governor James Gihnore of Virginia to serve as general counsel to the Advisory 
Commission on Electronic Commerce. Governor Gilmore served as Chairman of that 
commission, which was created by Congress to make recommendations regarding 
whether states should be allowed to levy and collect sales tax on the purchase of goods 
over the Internet. My activities involved advising the Chairman and the Commission 
members on the law governing congressional commissions, the application of the 
statutory language creating the Commission to its work, including the authority of the 
Commission to report its work to Congress and make policy proposals on the basis of a 
majority vote alone. 

5. Secretary of Education 's Commission on Opportunity in Athletics (2002-03). I served 
as a member of the Secretary’s Commission, which was given a charge to study the 
success of Title DC in collegiate athletics and to make recommendations how to improve 
efforts to expand opportunities in collegiate athletics for men and women. The 
Commission held a series of tovra hall style meetings around the nation over a six-month 
period, heard testimony from scores of witnesses, and read thousands of pages of written 
material. The Commission produced a report to the Secretary that contained a number of 
modest recommendations for ways to improve the enforcement of Title IX. 
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6. American Bar Association 's Central European and Eurasian Law Initiative (CEELI) 
(1996 - present). I serve on the Advisory Board of CEELI. In addition to attending the 
twice yearly meetings of the Board and traveling to Central Europe and Eurasia on 
occasion to meet with CEELI’s in-country staff, my primary contribution has been as a 
liaison to the Senate Republican leadership staff, to keep them informed of CEELI’s mle 
of law programs, and to encourage their continued support. 

7. Celebrex. As general counsel at Brigham Young University, I oversee a team of 
lawyers comprised of inside and outside counsel representing the interests of the 
University and one of its most distinguished professors in a dispute with a major 
pharmaceutical company over the respective rights to the profits that have been generated 
by the sale of Celebrex. The University claims that the primary research that formed the 
basis for the development of Celebrex was done by the University and its professor, and 
that neither has been adequately compensated for that work. 
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IL FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 

1. List sources, amounts and dates of all anticipated receipts from deferred income 
arrangements, stock, options, uncompleted contracts and other future benefits 
which you expect to derive from previous business relationships, professional 
services, firm memberships, former employers, clients, or customers. Please 
describe the arrangement you have made to be compensated in the future for any 
financial or business interest. 

Answer: I participate in a 40 IK retirement plan from my former law firm, Wiley, Rein 
and Fielding; the Thrift Savings plan from the United States Senate; and in a retirement 
plan with my current employer, Brigham Young University. 

2. Explain how you will resolve any potential conflict of interest, including the 
procedure you'will follow in determining these areas of concern. Identify the 
category of litigation and financial arrangements that are likely to present potential 
conflicts-of-interest during your initial service in the position to which you have 
been nominated. 

Answer: The canons of judicial ethics have precise guidelines and a body of best 
practices that have been developed over the years regarding the resolution of conflicts to 
which I would certainly adhere. At a minimum, I would imagine that I would not 
participate in matters involving former clients, or matters in which any of my former law 
films were involved, for an appropriate period of time. In addition, I anticipate that my 
involvement as a member of the Secretary of Education’s Commission on Opportunity in 
Athletics would limit my involvement for an appropriate period in matters that brought 
into issue the development of the enforcement mechanisms used by the Department of 
Education to determine whether compliance with Title IX has been achieved. 

3. Do you have any plans, commitments, or agreements to pursue outside 
employment, vrith or without compensation, during your service with the court? If 
so, explain. 

Answer: No. At some point, I might be interested in teaching a class as an adjunct 
professor at a law school, but certainly have no “plans, commitments, or agreements” to 
do so. 
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4. List sources and amounts of all income received during the calendar year 
preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other items 
exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

Answer: See attached Financial Disclosure Report. 

5. Please complete the detailed financial net worth statement in detail (Add 
schedules as called for). 

Answer; See attached net worth statement. 

6. Have you ever held a position or played a role In a political campaign? If so, 
please identify the particulars of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

Answer: In the fall of 1980, 1 served as a volunteer for the Reagan-Bush campaign. In 
that capacity, I made telephone calls to potential voters encouraging them to vote for 
President Reagan and Vice-President Bush. In 1992 and again in 2000, 1 served as a 
volunteer for Lawyers for Bush. In that capacity, I contacted individuals from lists of 
lawyers encouraging them to vote for President Bush and make financial contributions to 
his campaign. In 2000, 1 also made a financial contribution to the Bush for President 
campaign and served as a counsel to the Rules Committee at the Republican National 
Convention. During the spring of 2000, 1 hosted a fundraising breakfast for Senator 
Hatch’s campaign for the Republican nomination for the presidency. 
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!. Person Reporting middle initial) 

Griffith, Thomas B. 


FINANCIAL DISCLOSURE REPORT 
FOR CALENDAR YEAR 2003 

ddle initial) 2. Court «r Or;gatiizatioR 

U. S. Couit of Appeals 
Distrkt of Coloi^ia Circuit 


Report Required by the Ethics 
in Government Act of 1978. 
(5 U.S.GApp. §§101-111) 

3. Dale of Report 
February 15, 2005 


4. Title (Article lU judges indicate active or senior status; 5- Report Type (cheek appropriate type) 6. Ri^rting Period 

magistrate judges indicate full- or part-time) 

X__ Nomnation, Date _2- 1 4-05_ January i , 2004 - 

February 1, 2005 


Circuit Judge Nominee 
7. Chambers or Offke Address 

Brigham Young University 
A-357 ASB 
Provo, Utah 84602 


biitiai Annua! Final j 

8. Ob the basis of the iitformatioR contained in this Report and 
any modifications pertaining thereto, it is, in my opinion, 
in compitaoce with appiieaiHC laws and regulations. 


Reviewing Ofiker _ 


I. POSITIONS. (Reporting individual only; see pp. 9-13 of Instructions.) 

POSmON NAME OF ORGANIZATION/ENTITY 

NONE (No reportable positions.) 

^ Assistant k> the President and General Counsel Brigham Young University 

2 

Member, Advisory Board American Bar Association Central European and Eurasian Law Initiative 

^ Vi«<tairm» md S»ior Advisor 1^“ r*. 


Federalist and Separadem of Powers Practice Group, The Federalist Socic^ for 
Law and Public Policy 


H. AGREEMENTS. (Reporling individual only; see pp. 14-16 of Instructions.) 

DATE PARTIES AND TERMS 

j j NONE (No reportable agreements.) 

1 

1 992 Wiley, Rein & Fielding (former law firm) 401 K Retirement Plan 

2 

2000 Deseret Mutual Benefit Association (DMBA) Investment Fund (retirement plan) 

III. NON-INVESTMENT INCOME. (Reporting individual and spouse, see pp. 1 7-24 of Instructions.) 
DATE . SOURCE AND TYPE 

A. Filer^s Non-Investment Income 
I 1 NONE (No reportable non-investment income.) 


2005 

Brigham Young University 

$ 12,602.92 

^ 2004 

Brigham Young University 

$ 149,745.04 

^ 2003 

Bri^am Young University 

$ 147,516.60 

B. Spouse’s Non-Investment Income - If you were 

married during any portion of the reporting year, please complete this 


section, (dollar amount not required except for honoraria) 
NONE (No reportable non-investment income.) 
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Nme Pmoo Rqxirtins 

Date of Report 


Thomas B. Griffith 

Fdrruary 15, 2005 


IV. REIMBURSEMENTS -- transportation, lodging, food, ajtwtaiaincnt. 

(Includes those to spouse and dependent children. pp. 25-27 of Instructions.) 


SOURCE DESCRIPTION 

NONE (No such reportable reimbursements.) 

1 


2 


3 



5 

6 

•7 


V. GIFTS. (Includes those to spouse and dependent children. See pp. 28-31 of Instructions.) 



SOURCE 

NONE (No such reportable gifts.) 


DESCRIPTION 


VALUE 


$ 


S 


$ 


$ 


VI. LIABILITIES. (Includes those of spouse and dependent children See pp. 32-33 of Instructions.) 


CREDITOR 

DESCRIPTION 

VALUE CODE< 

j 1 NONE (No reportable liabilities.) 



^ Wachovia 

Credit Card 

K 

2 

C & D Construction 

Unsecured construction loan 

K 

3 


4 



5 
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'njoinas B. Griffith j February 15, 2005 


VII. Page 1 INVESTMP^NTS and TRUSTS — income, value, transaclions (imiuJes !hose of 

spouse and dependent children pp 34-5^ of hstrxictions.) 
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FINANCIAI, DISCt.OSURE RE>v/RT 


I KuM of Penoo 

I Thomas B. Griffith 


I>ait of Report 

Fcbniary 15,2005 


VIU. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.) 


IX. certific:ation. 


1 certify that all information given above (including information pcitaining to my spouse and minor or dependent children, if any) Is 
accurate, ti\ie, and complete to the best of my knowledge and belief, and that any information not reported was withheld because it met 
applicable statutory provisions permitting non-discIosure. 

I further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in 
compliance with the provisiems of S U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations. 
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AFFIDAVIT 


I, Thomas Beall Griffith, do swear that the information provided in this statement is, to 
the best of my knowledge, true and accurate. 


(Date) 


STATE OF UTAH ) 

) ss; 

COUNTY OF UTAH) 

On this day of February, 2005, Thomas Beall Griffith personally appeared 

before me and signed the foregoing affidavit. 




JEANINE BROXTON 
Kompm-suTEoim 

BYU.A-357 ASB 
PROVO, UTAH 84602 

COMM. EXP. 3-18-2006 






(Notary Public) 
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PINANCIAl, STATKIENT 


NET WORTH 


Provide a complete, current financial net worth statement 
which itemizes in detail all assets (including bank accoiints, real 
estate, securities, trusts, investments, and other financial 
holdings) all liabilities (including debts, mortgages, loans, and 
other financial obligations) of yourself, your spouse, and other 
imraadiate members of your household. 
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REAL ESTATE SCHEDULE 


PROPERTY OWNED 

Personal residence $274,903 

REAL ESTATE MORTGAGES PAYABLE 
Personal residence $254,072 
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III. GENERAL (PUBLIC) 

1. An ethical consideration under Canon 2 of the American Bar Association’s Code 
of Professional Responsibility calls for “every lawyer, regardless of professional 
prominence or professional workload, to find some time to participate in serving the 
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing 
specific instances and the amount of time devoted to each. 

Answer: Between 1991 and 1995, 1 was involved in Wiley, Rein, and Fielding’s pro 
bono representation of a death row inmate’s effort to overturn his death sentence. I was 
one of two attorneys at the firm who participated in the preparation for and trial of the 
state habeas evidentiary hearing. I also participated in the writing of briefs in the 
subsequent efforts to overturn his conviction. Although I do not have access to records 
that would identify the precise amount of time I spent on this matter over the years, I 
would estimate that it involved several hundred hours. While an associate at my law firm 
in Charlotte, North Carolina from 1985 through 1989, 1 participated in a pro bono project 
in which I represented disadvantaged students in the public school system during the due 
process hearings that accompanied disciplinary actions that might lead to suspension. I 
would estimate that I spent fifty hours in those representations. As a member of my 
church, I have been involved on an ongoing basis in projects for the hungry at 
neighborhood emergency food pantries and “soup kitchens.” As a bishop (lay leader) of 
my congregation, I was primarily responsible for the physical and material needs of the 
poor within our congregation. A recent project for which I am responsible and supervise 
involves sending university students from the twelve congregations over which I have 
responsibility to tutor disadvantaged Latino immigrant children in a local elementary 
school, to visit the elderly in nursing care facilities, and to visit youth confined to 
detention centers. I have no way to estimate the time involved in these church projects. 
They are continuing and ongoing and simply part of the fabric of life. 

2. The American Bar Association’s Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Do you currently 
belong, or have you belonged, to any organization which discriminates - through 
either formal membership requirements or the practical implementation of 
membership policies? If so, list, with dates of membership. What have you done to 
fry to change these policies? 

Answer: No. 
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3. Is there a selection commission in your jurisdiction to recommend candidates for 
nomination to the federal courts? If so, did it recommend your nomination? Please 
describe your experience in the entire judicial selection process, from beginning to 
end (including the circumstances which ted to your nomination and interviews in 
which you participated). 

Answer: I am not aware of any such selection commission in my jurisdiction. Shortly 
after I left my position as Senate Legal Counsel in 1 999, 1 participated in discussions with 
aides to various Senators about my interest in becoming a federal appeals court judge. 
Those discussions have continued over time. In the summer of 1999, Senator Hatch, who 
I had come to know during my tenure as Senate Legal Counsel, discussed with me my 
interest in being a federal appeals court judge. In the fall of 2003, 1 was called by an 
attorney in the Office of Counsel to the President who asked whether I would like to be 
considered as a possible nominee to the United States Court of Appeals for the District of 
Columbia Circuit. I said that I would and was asked to come to an interview in the 
Coimsel’s office. Following that interview, I spoke to Senator Hatch about my interest in 
being nominated. During the first week of March 2004, 1 learned that to take this 
process to the next step, I must supply the Department of Justice with requested 
information so that a thorough review of my background and qualifications could take 
place. 

4. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any specific case, legal issue or question in a manner that could 
reasonably be interpreted as asking how you would rule on such case, issue, or 
question? If so, please explain fully. 

Answer: No. 

5. Please discuss your views on the following criticism involving “judicial activism.” 

The role of the Federal judiciary within the Federal government, and within society 
generally, has become the subject of increasing controversy in recent years. It has 
become the target of both popular and academic criticism that alleges that the 
judicial branch has usurped many of the prerogatives of other branches and levels 
of government 

Some of the characteristics of this “judicial activism” have been said to include; 

a. A tendency by the judiciary toward problem-solution rather than 
grievance-resolution; 

b. A tendency by the judiciary to employ the individual plaintiff as a vehicle 
for the imposition of far-reaching orders extending to broad classes of 
individuals; 
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c. A tendency by the judiciary to impose broad affirmative duties upon 
governments and society; 

d. A tendency by the judiciary tovrard loosening jurisdictional requirements 
siich as standing and ripeness; and 

e. A tendency by the judiciary to impose itself upon other institutions in the 
manner of an administrator with continuing oversight responsibilities. 

Answer; The genius and success of the American constitutional system are due in large 
measure to the separation of powers. For that system to work and create the ordered 
liberty necessary to sustain the nation and allow the protection and expansion of 
opportunity, the actors within that system must honor the limits set upon their authority. 
For the Federal judiciary, that means, first and foremost, that a judge must work to 
understand the will of the people expressed in the Constitution, statute, and law and apply 
that to resolve the dispute at hand. A judge is bound in like manner by judicial precedent 
and especially those determinations made by the Supreme Court that apply to the dispute 
before him. It is inappropriate for a judge to act as if he were a member of the Legislative 
or Executive branches. Policy decisions must be made only by those responsive to the 
electorate. Failure of the Federal judiciary to heed these limits will, over time, undermine 
the foundations of our constitutional system. 


22 



502 


Chairman Hatch. Well, thank you so much, Mr. Griffith. 

Mr. Crotty. 

STATEMENT OF PAUL A. CROTTY, NOMINEE TO BE DISTRICT 
JUDGE FOR THE SOUTHERN DISTRICT OF NEW YORK 

Mr. Crotty. Senator, good morning. Thank you very much. Like 
Mr. Griffith, I would like to join in his thanks to you for convening 
this hearing and the many courtesies your staff has extended to us 
building up to the hearing today. 

I, too, am honored by the nomination of the President of the 
United States and very thankful to the President for the honor he 
has conferred upon me in nominating me. I know that my nomina- 
tion takes place because of the strong support I have received from 
Senator Schumer over the last 2 years. I am very appreciative of 
that, along with the support of Governor Pataki, who joins with the 
Senator, as he indicated in his opening remarks about how things 
work together to produce acceptable candidates for nomination to 
the district courts in New York State. 

If I could, Mr. Chairman, I would like to introduce my family 
who is with me today. First of all, my wife Jane of 37 years. 

Chairman Hatch. Jane, we are happy to have you here. 

Mr. Crotty. And my son John. John is the Executive Vice Presi- 
dent of the Housing Development Corporation of New York City, 
the leading multi-family bond issuer in the United States, and his 
wife Kate. 

Chairman Hatch. John and Kate, we are happy to have you 
here. 

Mr. Crotty. My daughter Elizabeth, who is in her fourth year 
with Mr. Morgenthau. She is a member of Trial Bureau 70. She 
just moved over to the Special Investigations Unit. 

Chairman Hatch. Very happy to have you here. 

Mr. Crotty. And my son David, who is with Verizon and works 
in the area of strategic development and works on mergers and ac- 
quisition. 

I am also joined by two of my brothers — my brother Bob, who is 
a partner at Kelley, Drye and Warren in New York City, and my 
brother Jerry, who was Secretary to Governor Cuomo, who is now 
working in New Jersey. 

Chairman Hatch. Happy to have you here. 

Mr. Crotty. And two colleagues from Verizon — Roger Mott, who 
is in our legislative office here in Washington, and Tom Dunne. 
Tom Dunne and I worked together very closely on repairing the 
telephone networks after the terrorist attack on 9/11, and Tom is 
one of the great unheralded heroes of Verizon’s efforts in restoring 
telephone communications. 

So thank you very much. Senator. 

Chairman Hatch. Well, we are honored to have all of you here. 

Mr. Crotty. Thank you. 

Chairman Hatch. Thank you, Mr. Crotty. 

[The biographical information of Mr. Crotty follows.] 
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Paul A. Grotty 

Group President 
New York/Connecticut 



ve nyon 


1095 Awnue Of The Americas 
New York, NY 10036 

Phone 212 395-1078 
Fax 212 597-2560 
paul.a.crotty@veri 2 on.com 


February 15, 2005 


Hon. Arlen Specter 
Chairman 

U.S. Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Specter 

I have reviewed my response, dated August 31, 2004, to the U.S. Senate 
Judiciary Committee’s Nomination Questionnaire. I certify that it is still accurate 
and complete and there is no need for any change, except in the following 
particulars for the response to question number 6, listing various board 
memberships: in December 2004, 1 resigned my Board memberships on St. 
Vincent’s Hospital - Manhattan and the City University of New York Irish Studies 
Program, and I chose not to run for re-election to the Board of The New York 
State Business Development Corporation. 

I have filed a current Financial Disclosure Form with the Administrative 
Office of the U.S. Courts. 


Respectfully yours 



Paul A. Crotty 


cc: Hon. Patrick J. Leahy 

Ranking Member 

U.S. Senate Committee on the Judiciary 
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FINANCIAL DISCLOSURE REPORT 

Calendar Year 2004 


. Pnson Reporting (Last name. First nane. Middle initial) 
Crotty.PaulA 

. Title (,^clc IS Ju(^ indicate active or seoi(» status; 
na^strate judges indicate full- ch: part-time) 

J.S. District ludge-Nominee 


. Chandlers or Office Addles 
095 Avenue of fte Aaiericas 
Ux>in4i43 

lew York. New York 10036 


2. Court or Organization 


U.S. District Court {S.DJ4.Y.) 


1 5. RepottType (check appropriate type) I 

NooiinUion. DMe 

2/14/2005 

^ Innia) Asmul 

0 nr»i 


Report Required by the Ethics 
in Goverament Act of 1978 
(5U.S.C-app.5§10Mll) 

3. DtUe of Report 

2/15/2005 

6. Reporting Period 
I/I/2004 


8. Os the basis of the informatioa contained in this Repr^ and any 
modifications pertainiog dieteto, it is. is my opiaioo, in cotnfdiaQce 
with iqqdicable laws and reguiations. 






IMPORTANT NOTES: The mstructioas accompanying this form must be (bOowed. CoDq>lete all parts, checldng tire NONE box for eai^ part 
where you have no reportable infimnidioa. Sign last page. 






POSITIONS. Oteporting isdividaal ody; Stt pp. 9-13 of tiliog instRictioRs) 

1 NONE - ^0 rqwtabie positions.) 


POSmON 

Executive 


Directru' 


Trustee 


VerizcMt Conanunications 


N.Y. Stale Busmess Development Corporation 


. AGREEMENTS. (R<p«ting odividual only, see pp. 14-16 of filing instnictions} 
] NONE (^lo reportable agreements.) 


Verizon RetiretDeat Plan (IDT. • Pcaskn Savings) 










U ^ 
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FINANCIAL DISCLOSURE REPORT 

Name of Person Repmting 

DateofRqxxt 


Crot^, Paul A 

visrms 


H. NON-INVESTMENT INCOME. {RqroningmdividualaiKj^K>usc;secpp. I7-24offiIinginstracti<ms) 
Filer's Non-Investment Income 
NONE - (Ho reportable non-ifivestment iacrane.) 


DATE SOURCE AND TYPE OROSS [NCOME ' 

&OUR. not ^loose's) 


•1. ^3 Verizca 604,669 


1. 2004 


VerizcHi 

648492 

1. 2005 


Verizon 

297454 

1. 2003 


N.Y. State Business Devdopmeat Corporation 

1400 

5. 2004 


N.Y. State Business Devetopment Corprxation 

800 


5, Spouse's Non-]jlvestment Income - Of you were married during any portion of the reporting year, ptease complete this section, (dollar amount 
K>t miuired except fix hooexaria) 

^ NONE - (No reportrfde non-investment mcocne.) 

DATE SOURCE AND TYPE 

1. 200S (Spouse) Ceotge Arzt Comnuaicatio&s 


2004 (Spo»e) George Ana Congnunications 


^ REIMBURSEMENTS -* trw^KXtatiwi, lodging, tbod, entcrtaiamenL 

(Includes those to qxMtse and dependent chOdrea See pp. 25-27 of instructioBS.) 
3 NONE - (No 5^ reportable reimburseaieots.) 


SOURCE 
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FINANCIAL DISCLOSURE REPORT 

Name of Person RqxHting 

Dirte of Repeat 


Crotty, Paul A 

2/15/2005 


. GIFTS. Oncludcs those to spouse and dependent chSdtoL See pp.:^3I of inanictjoiB.) 
1 NONE - (No such reportable gifts.) 


SOURCE 

Exaspt 


DESCRIPTTON 


y m m 


LIABILITIES. (Indudesthoseofspouseanddependoucfaildren. Scepp. 32-34 of instiuctions.) 
1 NONE - (No reportable liabaities.) 


CREDFTQR 

DESCRIPTICft^ 

VALUE CODE 

American Eiqiress 

Credit Card 

; 

RmUSA-Bank 

Cre(£tCard 

I 

Chase - Master Card 

Credit Canl 

j 

Chase-Visa 

Credit Card 

j 
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[NANCIAL DISCLOSURE REPORT 
tgc 1 of 7 


Name of Posoo 

DateofRjcpoft 

Ciotty, PaiUA 

2/15/2005 


a. INVESTMENTS and TRUSTS — mc«De, value. See pp. 34-57 of Sing insaucnoos.) 


A. 

Desorip^ of Assets 
(^ut&og trust assets) 

^ace *(X)* after eadi asset exempt 
fr<Hn ptiof disdosiirc 

& 

locMBedurii^ 
fepoding period 

C 

Gross v^ue a end of 
npestng period 

Transactions ( 

D. 

urwg repoctiagperiod 

(0 

Amount 

Code! 

(A 40 

m 

Type (e,*. 
dhr. naf. «t 
■It) 

0) 

Vdue 

Code2 

(J-P) 

(2) 

Sfitue 
Meriusd 
Coded 
(Q-W) • 


w 

not exempt ftoei diseiosure 

Type (e.g. 
buy.sdl. 
me^, 
redoepdon) 

(2) 
Dale: 
Moofti - 
Day 

(3) 

Value 

Code2 

(J-P) 

(*) 

Gaia 

Codel 

(A-H) 

(S) 

Idmtityof 

buyec^dler 

^priw^ 

mnsacoon) 

NONE (No rqMrtaNomcome. assets, or tnosactioBS) 










Abbott Laboratories 

A 

Dividead 

S 

T 

Exanpl 





Amoicaa Express 

B 

Dividead 

■ 

■ 

Exengit 





American fatemaHomt &oup 

A 

Dividend 

K 

■ 

Exempt 





As^cn 

A 

Dividead 

K 

■ 

Exen^M 





CocaCoia 

C 

Dividead 

L 

T 

Excsqit 





Disn^ 

A 

Dividead 

L 

T 

Exempt 





Exxon Mobil 

B 

DivideBd 

L 

T 

Exempt 





Gaeral^ec&ic 

B 

Dividead 

■ 

■ 

Exempt 





Lfospira 

A 

Dividead 

J 

T 

Exeaipt 





IBM 

B 

Dividead 

■ 

■ 

Exempt 





JP Morgan Otase 

C 

Dividend 

H 

■ 

Exea^H 





Marsh Jt McLeonaa 

C 

Dividead 

K 

T 

Excispl 





Microsoft 

A 

Dividead 

K 

T 

Gxea^ 





NewmmUMmmg 

A 

Dividead 

K 

T 

Exempt 





P6zer 

C 

Dividead 

L 

T 

Exeaipt 





United Health Grot^ 

A 

IKvidend 

■ 

H 

Exempt 





Alliance Benutein Capital 

A 

Interest 

L 

T 

Exempt 





FideliQfNYMuai 

A 

Interest 

) 

T 

Exeaifft 






fccoafefeaiBCwJe* ; . A *Sip6a^leis -V . C •• - •- D-: -!jrS.09l,-450.0<».’-Vp' 

.•13eeC^4a*iBl»iiaWy F *SSO,OCli-«^Opoi. , , G ' - . Hr-«^(»{45jBQO.flOO ‘H2 *Me<e»lmS^iOO,^ vjx- . 

moC&tep’ • . - 3 ' .. ’ K - ji5.oor-s»j!K»7- - L - 5».«oi-$i<i^«S(y ;o^*’»«oo.w)i-s23*,«o L_ 5;, 

-j:S»C^«iOSns'aaddT>3) -K » l250;aC»-f5O(J.WO ••.. ‘ O'; -iSOO,&frl-ftj^.OOO , ';pr-41.0to,do1-Jf flOO^JOO , -P4 

; PJ -^•*25.0».fM>t-S50jM6.C^ ’ ' ' ' P4'--«^ ^JSO OOOOOO ' ^ 
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NANCIAL DISCLOSURE REPORT 
ge 2 of 7 


Name ofPctsoaRqtottii^ 

Datei^R^wrt 

Crot^. Pau(A 

2/15/2005 


1. INVEST^dENTS OQd TRUSTS value. transcarfom(BekidwaioK of itse spouse and depeadeolcMifceti. Seepp. 14-57 <rffiiinfB»stnictit3os.) 


A. 

Descrip^ of Asseta 

Oactuding trost assets} 

& 

bicoaie dtiriag 
reponisg period 

C 

Grass value ai esd of 
reporting period 

0. 

Transacriocs during reporting period 




(2) 

Vahie 

Mediad 

Code! 

(Q-W) 

m 

11 not exempt hoadtsetosure j 

Place ’(X)" afier each asset eMmpt 

S>xa prior dbclosuie 

Aisouat 

CodsI 

(A-H) 

Type («♦ 
rear, er 

iaL) 

Vahie 

CbdeZ 

(J-P) 

Type (e g. 
Iwf.s^ 

redanfAon} 

(2) 

Date: 

Day 

(3) 

Value 

Code2 

(J-P) 

(0 

Gain 

Codel 

(A40 

(5) 

Idei^yof 

biiyei^riler 

(tfprivmt 

ttaosaetioB) 

NotbdlelijC 


None 

L 

T 

Exempt 

H; 


■ 


RoBoverlRA#! 

C 

Dividend 

0 

T 

Exen>[rt 



■ 


• Piddi^ Low Priced Stock 





Exenqit 



■ 


- Baron Growth 






■ 


■ 


• William BUh loti Oowth 





Exempt 



■ 


• Colim^k Acorn Class 2 





Ezes^ 



■ 


- Dodge & Cox Stock 





Ezccopt 





- Harbor Intenukttoaal 





Exempt 

■ 

■ 

■ 


- Julius Baor btl Equity 





Exempt 


■ 

■ 


• Loogkafbn 





Exempt 





• Royce Preinier 





Exempt 





• Tweedy Brawn Global 





Exeanpt 





RodoverlRAiR 

c 

btoest 

M 

T 

Exempt 





• Newbei^ Berman loteimedUle 





Exenqrt 





Verizon htexHoe Dcfenal Plan 

D 

Dividend 

PI 

T , 

Exempt 





- Verizon Co. 





Exeaq’t 





- Fiddhy Active U.S. Equity 





Exempt 





i. -dipper^nd 





Exempt 






- ^ AT -JJ.OOOortess - • ; ‘ -<K «SJ5<©1 *3(100(^ - 

^(5eecwhii5ij$tR-asdD4) F' - ' .c| ^ ■•tioojwv-^ijw.opo'.-. m • 5 ^- 1 ! 

tYitosCcaes- . ' K,- - 

;^ (^S!it€e&iiift*Cr*iai33J M =1250.0^500,000 • O >iS0ej»i4!.000,OpO / PI ='xVjEK».Mi455a)Cto6o;? P2' . - ■•' v'. 
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NANCIAL DISCLOSURE REPORT 

,ge 3 of 7 


Name of Person Repoilii^ 

Date of Report 

Oott^. Paul A 

vis/ms 


{. INVESTMENTS snd TRUSTS -»K«ne,vahje,lmscatiOT*(oi^des those of «hc spouse »od<}epeiidentdul<{resL Seepp. ^-57 of Gtioeinstruc&ans.) 


A. 

Descrq>tioB ctf Assets 
(includng trust assets) 

B. 

loCQtne duru^ 
rqMTttag petitrd 

C 

Grass vabie at end of 
reporting period 

D. 

Tmsactioits during reporting period 

0) 


0) 


(1) 

Type (e-g. 

huy.sdl. 

tnetger, 

radetnptioa) 

if sot exetzpl &om disciosure 

Place '{X>' afier each asset exespt 
fram prior dudosure 

Affiouet 

Code! 

(A-H) 

Type (a*. 

int-) 

Vdoe 

Co&2 

(^P) 

Vate 

Mediod 

Codes 

(Q-W) 

(2) 

Dm; 

Kfoolfa - 
Day 

(3) 

VahK 

Code2 

(J'P) 

w 

Codel 

(A-H) 

(S) 

Identity of 
boyec/seSer 
^private 
tiamaction) 

- Fidelity Passive U^. Equi^ Rideac 





Exempt 

Ifl 

■ 

■ 


-Active U.S.SmaUCtq) 





Exeaqrt 

■1 

■ 

■ 


-n^Ui&ConPod 





Exemi^ 



■ 


- Cash Account Moodys 





Exempt 



■ 


- Pinico Real Rtn Bond 





Exempt 



■ 


Verian Exectmve Deforal Plan 

D 



T 

Exempt 



■ 


- Cash Account Moodys 





Exonpt 



■ 


- Pimco Rea! Return 





Excsqrt 



■ 


• (^iperDmd 





Exernpl 





- Vetizoa Co. Stock 





Exempt 





• FidRaCo&^)ol 





Exempt 





• Aetivo U.S. SouII Cap 





ExenqM 


■ 

■ 


Veiwa Savinfs & PeositTa Plan 

B 

Dividead 

M 

T 

ExeoqH 


■ 

■ 


•ActtveUS.SmaBC^M^ 





Exempt 


■ 

■ 


• Passive UJ. Eq Ind 





Exempt 


■ 

■ 


• Voizoa SttKk Port 





Exempt 





-VZ Co Stock Fund Mgotf 





Exenqrt 





- Hdelity Diverse Inti 



1 


Exea^ 






fi:B>eq8»cpiwfGoiteK .. A 

^ 5 Grf^Co 4 es’,».x: . t 

5 ;i^CaioMnSCfH(iai> 3 ) ' N 


•tl.OOporVss# :: B 

=iSO,«l4'l?W.OOO- ; O' 

•' K; 

« $2IS0J)^SGbj>£» ^ ■ O 


-JI.OQI-Jyoo.v .. ,-C - - i=J^0OI-«5^0iff.7 ':r^-"£;»JlS,CIOJ^Oj)Oa— » 

-$lM.OOj,-Si>W. 6 M'‘ ■ m ^i 4 iW.(»J- 45 .O»j 0 Ott- H 2 >Jitosj*:itS 5 ' •' -J- t’" f. 

-siswsaooa ' I, j^c "«iio^ii?jooo0 CT, \ 

; PI .»‘St^-O(a 4 S-«». 0 OOv.|Pi!';»*iSJIl»J»t 425 ^. 0 OO - ' ••- i- iV'-’l- 

M •r<Mn.»A»itSnAmfl(Vt , - v'ii.i---:. :-L,. . T i'-'V't"' 7VV-- : - i-i 
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JJANCIAL DISCLOSURE REPORT 

ige4 of 7 


Name of PenoB J^KKtiog 

Dale of Report 

Cio^, PauiA 

2/15/2005 


I. INVESTMENTS and TRUSTS -iocoo»e,vsine.nanscak»s(mdudesiho«rfihespo«seain<JdepeiidetrfchfldreiL ^pp.34-S7ofSliognMlnicjiMi5-) 


A. 

Desci^itiai cf Assets 
(mefudmg Inst assets) 

Place *(X)* after each asset exetopt 
ftoiB prior Asdosuie 

B. 

bteome during 
nportiog pet^ 

c 

Grass value Mead of 
KpottiDg period 

D. 

Transactuns duriog reporring period 

(0 

Amoettt 

Codel 

(A-H> 

0) 

fjipe (e* 

a*0 

0) 

Coda2 

(W) 

(2) 

Vajue 

MeOwt 

Codes 

(Q-W) 



Type («-& 

b^.sell, 

redemplioo) 

(2) 

Date: 

Moolh- 

Day 

(3) 

Value 

Code2 

(J-P) 

W 

Gaia 

Codel 

(A-H) 

(5) 

hfenmyrrf 
boyerisdScr 
(if private 
ttansaetkn) 

TnistNo. I 

E 

Divideai 

O 

T 

Exea^t 

■1 

■ 

■ 


'iUsbotLabs 





Exempt 





• AgikatTech 





Exeo^ 

■ 

■ 

■ 


• A&tdtCoq* 





Ezea^ 


■ 

■ 


•AmExpitss 


m 



Exempt 


■ 

■ 


-Amer&alGfDtq> 





Excsqst 





-ATT 





Exempt 


■ 

■ 


- .^itomatie Dale Piocess 





Exes^ 





- BanJc ^ Amoicas 





Exes^ 


■ 

■ 


- Cndnul Keaitfa 





Exempt 





-Ciseo 





Exempt 





• Cemout Corp. 





Excnqrt 





-CoiofniterAfsoc. 





’ExeaiqH 





-DiwclTV 





Exempt 





• I^eddieMac 





Exempt 





•OealDyaamics 





Prwnpt 





- Geneni Electric 





Bxeo^ 





• HalibuitciB 





Exempt 






T^ocOme/OiiiiCiidwr A *=:Sl,<Worjt*f “• •' 

4^Co:<Kaii98l:fU!04) F. $50.0014100,000 ' 
i '•$15,000 or to 

"^MGof^ClaidDl) ' N *$250;)004500.000 ' 

P3 -$25.000J)01-SSO.QOO.OOO 


O ^-.StOO^l^i.OOO.OOO 
K '>il5.«0i4ji9jE«0 ... 
o -'-S50o.ooi-$i:ooo.tioo 


C ’'S2i5OT-».QOO-^. V \-r 0r -'r£ ■-?Sl?;06f45lofe^ 

•HI T 

PI - $Cooo,wiV5,oo6 jjbb '' 
w -$?itoaan$saj»t»'6oo -••. , T-- ■••.'. 
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iNANCIAL DISCLOSURE REPORT 
ige 5 of 7 

1 and TRUSTS 


Name of Peisoa Repoitiiig 

Date of Report 

Cro^, Paul A 

2/15/2005 


! of Ae spouse 9EMldq]a>destckl(lrcn- See fp. 34-S7 erf' Oiog isstnictioas.) 


A 

Desa:^>(k« of Assets 
(includaig mist assets) 

Place *(X)* after eacb asset exonpt 
fii» prior disclosure 

B. 

A»rtr>g 

repartmg period 

C 

Gross value at end of 
npentug period 

D. 

Trausactions during reportmg period 

(1) 

Codel 

(A-H) 

(2) 

Tjpe (e* 
div. rest, cr 
int) 

(» 

Value 

Code2 

(») 

(2) 

Value 

Method 

Code3 

(Q-W) 

(1) 

Type (e-g. 
boy.srfl, 

rotkuftkm) 

Unotexeu^trooidiscktsuie | 

(2) 

Date; 

Mootb- 

Day 

(3) 

Value 

Co(fe2 

d-P) 

(4) 

Gam 

Codel 

(A-H) 

(S) 

Ideo^of 

bnyet/srila 

Of private 
transaction} 

• HswkaPadurd 


■1 



Exempt 

■ 

■ 

■ 







Exot^t 


■ 

■ 


-bteiCcap. 





Exempt 

■ 

■ 

■ 


- IP Morgaa Cbase 





Exempt 


■ 

■ 


-Merck 





Exempt 





-MicTUoR 





"Exai^ " 





•Moi^saato 





Exempt 


■ 

■ 


• Oracle Coip. 





Exempt 


■ 

■ 


-Pfizer 





Exoapt 





• Piper laf&ay 





Exempt 





- Procter & Gamble 





Exempt 


■ 

■ 


• Smuckei 





Exeofit 





• Solectron 





Exempt 





• Sprint 




* 






-Sysco 





Exeunt 





-TargetCorp. 





Exempt 





-Tex.btst 





Exempt 





. -ThaeWanict 





Exempt 






^;jaew‘0*»Caie:=*; - A - -- - B-' , - 

r'^'CohassBlit^^ P r ! : 0: rSUKI,OOi-}]^,m 

. j: »<Sl5.{»0<ir^ , , .K .-Jlf«ri-S50.00Q - . 

<S«J^i^‘ClMiD3) rN -.S250,OOM5iX»,qOO: O 


- c --«?ai-S5;^; V.- r0 -ts,«n-iis,oah- 

• HI -il;«»,»«-J5.8p0.aa> H2VMiSp<qhaAS5J»0,fWP ^ f 

v -sso.^i'.sioo^doo:.'-; , m 

PI «si.doo.ooM5.«aoilqo f2^%js^.ooi-«25,w3o>ooQ.. , .; • ‘ . 
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nancial disclosure report 

gc 6 of 7 


Name of l^isoa R^KKtii^ 

Date of Report 

Ciot^, Paul A 

2/15/2005 


i. INVESTMENTS and TRUSTS vah*e.iranscat>oiB(Biefade*t»serfihe^>ousemd(lepaKiejilchildnBL Se«pp. J4-57 


A. 

Desor^Kiba of Assets 

B. 

bKome during 

tepartug period 

c. 

Gfoa vdue it end of 
teponieg period 

D. 

TnosacrioBS during reptstiog period 

Race after eacb asset exempt 
ftompticr disclosure 

(1) 

Amoont 

Codel 

{A-iO 



0) 

VldlK 

Method 

Code} 

(Q-W) 


It not ouanpt troa disclosure | 

Typo (e-g 
bcy.sdl, 
tBetger. 
redemptioB} 

(2) 
Date: 
McttEh • 
Day 

(3) 

Value 

Code2 

(J-P) 

w 

Gain 

Codel 

(A-H) 

(S> 

IdoOityof 

buyeiAellet 

Of private 
(nssaciM) 

- Tribune Co. 




■! 



■ 



• lioited Technologies 





Exempt 

■1 

■ 



- U.S. Bancorp 





Exeaxgrt 

■ 

■ 



-Viacom 





Exempt 

■ 

■ 



- Waigreen 



■ 

■ 

Exempt 

■ 

■ 


■■ 

•“Walt Disney 



■ 

■ 

Exa^rt 

m 

■ 

■ 

HHI 

- Wells Fargo 





Exempt 

H 

■ 

■ 

HI 

-BPPLCSponADR 





Bxes^ 





- Nortd Network 





Exempt - 


■ 

■ 


- Scblumberger 





Exempt 





-TycobrtUd 





Exeaspt 





TnutNo.2 

D 

Divideatd 

N 

T 

Exempt 





• Colette Palm^ve 





Exempt 





-ConagraFood 





Exetapt 





- btoB^onai Paper 





Ezes^it 





- KeyCtHp. 










•National FudGas 





Ezcn^t 





-SBC 





Exempt 






' A- -ti.OMdrfcss . B ; --- C D 

^&6C<^at»im»baD4i r. «S5b^OOi‘$:lOO^ • 1 G/’-S10iO.«}|-St.OOO.OOO ■; hi -J1.000,00>-|^«»^ 

Va»Cbdas;- - - j ^ , ' ' K' iSi5.flOi-S58,OTO ‘ - J X- 

e«CoJufiiMCraBdD3) H -i^O.OOO^SOO.OOp- ; O. -SSixCoOt-SIJOO.OOO: PI -«.000.00145.0b6.cw. ?a »S5jKO.OO|423ieOO.W 
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NANCIAL DISCLOSURE REPORT 
ige 7 of 7 


Htune of I^tsoi Repoctisg 

Date ofRepixt 

Cn^, Paul A 

2/15/»)05 


1. INVESTMENTS and TRUSTS — iKODie, vahie, tnnscatioos (odades diMe of spCMSe and (fepeodeat 


cbikboL See pp. M-ST cf riling instracdons.) 


A. 

De$cii[XiaD <rf’ Assets 
fmcludiag Oust assets) 

B. 

bKomediaiQg 
tepcrdag period 

C. 

Grots value at end of 
reponiug period 
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Chairman Hatch. Mr. Seabright, we will hear from you now. 

STATEMENT OF J. MICHAEL SEABRIGHT, NOMINEE TO BE 
DISTRICT JUDGE FOR THE DISTRICT OF HAWAII 

Mr. Seabright. Thank you very much, Senator Hatch. I appre- 
ciate the opportunity to come here today and appear before you. 

I, too, want to begin by thanking the President for the honor of 
nominating me for this position for District Court Judge for the 
District of Hawaii. I also want to thank and recognize the two Sen- 
ators, my home State Senators, Senators Inouye and Akaka, for 
their support for my nomination, and their help in getting me 
through this process and understanding the process and really 
walking me through the process. 

I also would like to reintroduce, behind me, my wife Margaret 
Ahn. 

Chairman Hatch. Margaret, happy to have you with us. 

Mr. Seabright. My daughter, who is a sophomore in high school 
and getting a few days off high school coming to Washington, Kate. 

Chairman Hatch. That is great. Good to have you here. 

Mr. Seabright. And my son Nick, who likewise — he is in the 
sixth grade and gets a few days off school, but gets a real nice les- 
son in civics. 

Chairman Hatch. A wonderful family. 

Mr. Seabright. And then my mother Joan is here. 

Chairman Hatch. Happy to have you here. Mom. 

Mr. Seabright. My sister Leslie. 

Chairman Hatch. Leslie. 

Mr. Seabright. And my brother-in-law Adam. 

Chairman Hatch. It is great to have you all here. 

Mr. Seabright. Thank you. 

[The biographical information of Mr. Seabright follows.] 
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I. BIOGRAPHICAL INFORMATION (PUBLIC) 


1. Full name (include any former names used.) 

John Michael Seabright. 

2. Address: List current place of residence and office 
address (es) . 

Residence: Honolulu, HI. 

Office: 300 Ala Moana Blvd. , Rm 6-100, Honolulu, HI 96850. 

3. Date and place of birth. 

January 30, 1959 in Wheeling, West Virginia. 

4. Marital Status (include maiden name of wife, or husband's 
name) . List spouse ' s occupation, employer’s name and 
business address (es). 

My spouse's name is Margaret Sun Dho Ahn. She is employed by 
the State of Hawaii, Office of the Attorney General, as a 
Deputy Attorney General. Her place of employment is 425 
Queen Street, Honolulu, HI 96813. 

5. Education : List each college and law school you have 
attended, including dates of attendance, degrees received, 
and dates degrees were granted. 

I attended college at Tulane University in New Orleans, La., 
graduating raagna cum laude in May, 1981, and received a . 
bachelors of arts degree. I entered Tulane in August, 1977. 

For one semester, from February 1979 through May 1979, I 
attended a program offered through the University of 
Colorado at Boulder that involved travel throughout various 
countries. For my junior year of college, from August 1979 
through May 1980, I attended the University of Kent at 
Canterbury , Engl and . 

. I attended law school at George Washington University, The 
National Law Center. I began law school in August 1981, and 
graduated with high honors in May, 1984 with a J.D. degree. 

6. Employment Record : List (by year) all business or 
professional corporations, companies, firms, or other 
enterprises, partnerships, institutions and organizations, 
nonprofit or otherwise, including firms, with which you were 
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connected as an officer, director, partner, proprietor, or 
employee since graduation from college. 

a. Summer 1982: I was an employee as a summer law clerk at 
the law firm of Kinder, Kinder & Hanlon in St. Clairsville, 
Ohio . 

b. Summer 1983: I was an employee as a summer law clerk at 
the Honolulu law firm of Carlsmith Ball. 

c. 1984-1985: I was an employee as an associate attorney 
at the Honolulu law firm of Carlsmith Ball. 

d. 1985-1987: I was an employee as an associate attorney 
at the Honolulu law firm of Greely Walker & Kowen. 

e. 1987: I was an employee as a contract hire at the 
Washington, D.C. law firm of Anderson, Kill & Click. I 
worked at this job while waiting for a hiring freeze to lift 
at the U.S. Attorney's Office for the District of Columbia. 

f. 1987-1990: I was an employee at the U.S. Attorney's 
Office for the District of Columbia as an Assistant U.S. 
Attorney. 

g. 1990-present: I have been an employee at the U.S. 
Attorney's Office for the District of Hawaii as an 
Assistant U.S. Attorney. 

h. 1993-1999: I served as a member of the Hawaii State 
Board of Bar Examiners. 

i. 1999, 2000, 2002: I was an adjunct professor at the 
University of Hawaii William S. Richardson School of Law. 

j. 1995-present: I have served as a member of the Hawaii 
Supreme Court Disciplinary Board. 

7. Military Service : Have you had any military service? If 
so, give particulars, including the dates, branch of 
service, rank or rate, serial number and type of discharge 
received. 

None . 

8. Honors and Awards : List any scholarships, fellowships, 
honorary degrees, and honorary society memberships that you 
believe would be of interest to the Committee. 

I graduated law school Order of the Coif. 
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9- Bar Associations : List all bar associations, legal or 

judicial-related committees or conferences of which you are 
or have been a member and give the titles and dates of any 
offices which you have held in such groups. 

Hawaii has a unified bar, and I am a member of the Hawaii 
State Bar Association. 

From 1993 to 1999, I served as a member of the Hawaii State 
Board of Bar Examiners. This entity, appointed by the 
Hawaii Supreme Court, is responsible for the admission of 
new members to the Hawaii State Bar, including 
determinations of fitness to practice law and administering 
the bi-annual bar exam. 

From 1995 to the present, I have served as a member of the 
Hawaii Supreme Court Disciplinary Board. The Disciplinary 
Board oversees the ethics of the members of the Hawaii State 
Bar, including hearing cases, recommending discipline to the 
Hawaii Supreme Court, and providing ethics opinions to the 
members of the Hawaii State Bar. I am presently Chair of 
the Disciplinary Board's Rules Committee and the Ethics 2000 
Committee. The Ethics 2000 Conranittee is reviewing the 
recent amendments to the ABA Model Rules of Professional 
Responsibility, and suggesting changes to the Hawaii Rules 
of Professional Responsibility to the Hawaii Supreme Court. 

10. Other Memberships : List all organizations to which you 
belong that are active in lobbying before public bodies. 
Please list all other organizations to which you belong. 

a. I am a member of the National Association of Assistant 
U.S. Attorneys. It is my understanding that this 

Association does lobby before the United States Congress on 
behalf of Assistant U.S. Attorneys. 

b. I am a member of the Nuuanu YMCA gym located in 
Honolulu, Hawaii. I do not believe that this organization is 
active in lobbying before any public bodies. 

11. Court Admission : List all courts in which you have been 

admitted to practice, with dates of admission and lapses if 
any such memberships lapsed. Please explain the reason for 
any lapse of membership. Give the same information for 
administrative bodies which require special admission to 
practice. ' 


3 
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state of Hawaii: I was admitted to practice in the State of 
Hawaii in 1984. I was on inactive status between June 1987 
and January 1991, and have been active at all other times 
since admission to the bar. 

United States District Court for the District of Hawaii: I 
have been admitted to practice in the United States District 
Court for the District of Hawaii since 1984. 

United States Court of Appeals for the Ninth Circuit : I am 
presently admitted to practice in the U.S. Court of Appeals 
for the Ninth Circuit. 

District of Columbia: I am presently on inactive status to 
practice law in the District of Columbia. I was admitted to 
the District of Columbia bar in 1985. 


12. Published Writings : List the titles, publishers, and dates 
of books, articles, reports, or other published material you 
have written or edited. Please supply one copy of all 
published material not readily available to the Committee. 
Also, please supply a copy of all speeches by you on issues 
involving constitutional law or legal policy. If there were 
press reports about the speech, and they are readily 
available to you, please supply them. 

a. During law school, I co-authored a note titled "The 
Reciprocal Alien Provision of the Mineral Leasing Act of 
1920: An Examination of the Reciprocity Standard and 
Permissible Alien Stock Holdings, “ George Washington Journal 
of International Law & Economics , Vol. 17, No. 2, 1983. A 
copy is enclosed. While at Tulane University as an 
undergraduate, I wrote (or co-wrote) two or three articles 
for the school newspaper on school -related matters. 

b. On August 7, 2001, I was an instructor at the Department 

of Justice National Advocacy Center in Columbia, South 
Carolina. I led a breakout group discussion of the 
prosecution of local and state officials. During the course 
of the breakout, the enclosed "Working problem - United 
States V. Mirikitani" was used as a teaching tool. 

c. On February 26, 2002, I was a guest speaker, at the 

Honolulu Rotary Club discussing some of ray prosecutions 
as an Assistant U.S. Attorney. I have no materials relating 
to this presentation. 
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d. On August 25, 2004, I was a guest speaker at the Chamber 
of Commerce in Honolulu, Hawaii, discussing Corporate 
Fraud and the liability of a corporation for the acts of its 
agents. During the discussion, I used the enclosed 
PowerPoint presentation. 

Health : What is the present state of your health? List the 

date of your last physical examination. 

My general health is excellent. My most recent physical 
exam was on August 10, 2004. 

14. Judicial Office : State (chronologically) any judicial 
offices you have held, whether such position was elected or 
appointed, and a description of the jurisdiction of each 
such court . 

None . 

15. Citations : If you are or have been a judge, provide: (1) 
citations for the ten most significant opinions you have 
written; (2) a short summary of and citations for all 
appellate opinions where your decisions were reversed or 
where your judgment was affirmed with significant criticism 
of your substantive or procedural rulings; and (3) citations 
for significant opinions on federal or state constitutional 
issues, together with the citation to appellate court 
rulings on such opinions. If any of the opinions listed 
were not officially reported, please provide copies of the 
opinions . 

N/A. 

IS. Public Office ; State (chronologically) any public offices 
you have held, other than judicial offices, including the 
terms of service and whether such positions were elected or 
appointed. State (chronologically) any unsuccessful 
candidacies for elective public office. 

None. 

17. Legal Career : 

a. Describe chronologically your law practice and 
experience after graduation from law school 
including: 
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1. whether you served as clerk to a judge, 
and if so, the name of the judge, the 
court, and the dates of the period you 
were a clerk; 

I never served as a law clerk to a judge. 

2. whether you practiced alone, and if so, 
the addresses and dates; 

I never practiced alone. 

3. the dates, names and addresses of law 
firms or offices, companies or 
governmental agencies with which you 
have been connected, and the nature of 
your connection with each; 

After graduation from law school in May, 1984, I worked as 
an associate attorney at the law firm of Carlsmith Ball , 
Pacific Tower, 1001 Bishop Street, Ste. 2200, Honolulu, 
Hawaii 96813. As an associate at Carlsmith Ball, I was 
assigned for a short time to work in the business 
transactions section of the firm, but then transferred to 
the litigation section. I worked in two primary areas - 
antitrust defense and product liability defense. 

I left Carlsmith Ball in November, 1985, after a group of 
Carlsmith Ball attorneys left to form their own law firm. I 
then worked at the newly created law firm of Greely Walker & 
Kowen until January, 1987. While at Greely Walker & Kowen, 

I continued to work on antitrust and product liability 
cases, but I also worked on litigation involving business 
disputes. This firm is no longer in existence, but was 
previously located at 1001 Bishop Street, Pauahi Tower, 13*^*' 
Floor, Honolulu, Hawaii 96813. 

In January, 1987, my wife and I moved to Washington, D.C., 
where my\wife was offered a job for an approximate three- 
year period. I received a job offer to work at the U.S. 
Attorney's Office for the District of Columbia, but a hiring 
freeze was in place at the time. I then obtained employment 
as a contract attorney for the Washington, D.C. firm (branch 
of a New York office) of Anderson, Kill & Click, presently 
located at 2100 M Street, N.W. , Washington, D.C. 20037. I 
worked at this firm between February 1987 and October 1987, 
primarily in the area of reinsurance litigation, and during 
this time I second-chaired a product liability trial. 
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After the hiring freeze was lifted, I joined the U.S. 
Attorney's Office for the District of Columbia in October, 
1987, 555 4'"’ Street N.W., Washington, D.C. 20001. In that 
office, I worked for approximately six months doing 
appellate work. For the remainder of the time, I was 
assigned to various trial divisions, in both D.C. Superior 
Court and federal court. My experience in this office 
concentrated on violent crimes and narcotic offenses. I 
left the U.S. Attorney's Office for the District of Columbia 
in October, 1990. 

My wife and I then returned to Hawaii in October, 1990, when 
I joined the U.S. Attorney's Office for the District of 
Hawaii, 300 Ala Moana Blvd., Room 6-100, Honolulu, HI 96850. 

In my first few years in this office, I concentrated on 
narcotic and firearm prosecutions. By 1993, I also began to 
work on white collar cases, with an emphasis on public 
corruption. During the last several years, I have worked 
exclusively in the white collar unit of the office. I was 
appointed as supervisor of the office's White Collar and 
Organized Crime Section in January, 2002. 

b . 1 . What has been the general character of your 

law practice, dividing it into periods with 
dates if its character has changed over the 
years? 

From graduation of law school until joining the U..S. 
Attorney's Office for the District of Columbia, I practiced 
civil law exclusively. The general character of my civil 
practice did not materially change. The practice centered 
on product liability defense, antitrust defense, and general 
business litigation. 

I have practiced exclusively in the area of criminal law 
since October, 1987. During the course of my career as a 
prosecutor, I have handled a wide variety of cases, 
including narcotic and violent crime offenses, firearm 
offenses, and most recently white collar offenses. 

2. Describe your typical former clients, and 

mention the areas, if any, in which you have 
specialized. 

While engaged in civil practice, I was involved in defending 
an antitrust lawsuit involving the tourism industry in 
Hawaii. Several bus operators were sued, alleging anti- 
competitive behavior in the tourist bus market in Hawaii. I 
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also defended various automobile manufacturers in liability 
cases, including Ford Motor Company and Toyota. 

As an Assistant U.S. Attorney, I have specialized most 
recently in white collar prosecutions, including public 
corruption cases, tax evasion, bank fraud, mail/wire fraud, 
civil rights offenses, social security fraud, money 
laundering, government contracting fraud, government program 
fraud, and postal offenses. 

c. 1. Did you appear in court frequently, 
occasionally, or not at all? If the 
frequency of your appearances in court 
varied, describe each such variance, giving 
dates . 

During my period of civil practice, my appearances in court 
were occasional . I appeared in court for discovery matters , 
and was second-chair in two trials. One trial was in 
federal court in Honolulu and lasted several months, and the 
other shorter trial was in the District of Columbia Superior 
Court . 

During my tenure as an Assistant U.S. Attorney in the 
District of Columbia and Hawaii from 1987 to the present, I 
have appeared in court frequently representing the United 
States in criminal matters. I have made frequent 
appearances for arraignments, bail hearings, motions to 
suppress evidence or statements, trials, change of plea 
proceedings, sentencing hearings, and appeals. 

2. What percentage of these appearances was in; 

(a) federal courts; 

(b) state courts of record; 

(c) other courts. 

While in civil practice, I would estimate that in excess of 
75% of my court appearances were in state court, and the 
remainder in federal court . 

While an Assistant U.S. Attorney in the District of 
Columbia, I would estinnate 75% of my court appearances and 
trials were in Superior Court, and 25% were in federal 
court. Since joining the U.S. Attorney's Office for the 
District of Hawaii, all of my court appearances have been in 
federal court . 

3. What percentage of your litigation was; 
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(a) civil; 

(b) criminal . 

As most of my litigation experience has taken place during 
my tenure as an Assistant U.S. Attorney, I would estimate 
that 95% of my litigation has been criminal. 

4 . State the number of cases in courts of record 
you tried to verdict or judgment (rather than 
settled) , indicating whether you were sole 
counsel, chief counsel, or associate counsel. 

While in private practice, I was involved in two trials that 
reached verdict as an associate counsel . 

I have not kept track of the number of trials that I have 
tried to verdict or judgment, and thus can only provide a 
fair estimate. While an Assistant U.S. Attorney in the 
District of Columbia, I would estimate that I tried 40 cases 
to a verdict. I was second chair for my first jury trial, 
and tried all other cases by myself. 

While an Assistant U.S. Attorney in the District of Hawaii, 

I tried, as sole counsel, 15 or more cases to verdict. 

5 . What percentage of these trials was : 

(a) jury; 

(b) non-jury. 

Both of the trials that I participated as associate counsel 
while in private practice were jury trials. 

While an Assistant U.S. Attorney in the District of 
Columbia, I would estimate that 75% of my trials were jury 
trials and 26% were non- jury trials. All of my trials in 
the District of Hawaii have been jury trials. 

18. Litigation : Describe the ten most significant litigated 
matters which you personally handled. Give the citations, 
if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of 
each case. Identify the party or parties whom you 
represented; describe in detail the nature of your 
participation in the litigation and the final disposition of 
the case. Also state as to each case: 

(a) the date of representation; 
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(b) the name of the court and the name of the judge or 
judges before whom the case was litigated; and 

(c) the individual name, addresses, and telephone 
numbers of co-counsel and of principal counsel for 
each of the other parties. 

a. Honolulu Liquor Commission RICO Prosecution 

This case is captioned United States v. David Lee, Harvey 
Hiranaka, Arthur Andres, Samuel Ho, Eduardo Mina, Collin 
Oshiro, William Richardson, and Kenneth Wright , Cr. No. 02- 
00209 DAE {USDC Hawaii). On May 22, 2002, each defendant 
was charged in an indictment with RICO, RICO conspiracy, and 
several counts of extortion under color of official right. 

The Honolulu Liquor Commission (HLC) is a city agency tasked 
with enforcing the laws and rules regulating the sale and 
service of liquor on the island of Oahu. In September 2000, 
an employee of the HLC, Charles Wiggins, approached the FBI 
and reported massive corruption within the nighttime 
enforcement section of the HLC. Wiggins agreed to cooperate 
in a joint FBI/Honolulu Police Department investigation. 
Wiggins then wore a recording device while at work over a 
six-month period. The conversations between the charged 
defendants and various bar owners in Honolulu revealed that 
the defendants were regularly accepting bribes from the bar 
owners in return for overlooking violations at the bars. 

I was involved in this case from the beginning of the 
investigation in the fall of 2000. Six defendants, Lee, 
Andres, Ho, Oshiro, Richardson, and Wright, entered pleas of 
guilty. Two defendants, Hiranaka and Mina, went to trial 
before Chief Judge David A. Ezra on April 22, 2004. The 
jury returned a verdict of guilty on all counts on May 18, 
2004. Three defendants have been sentenced, and the other 
five defendants are pending sentencing. 

I was the sole attorney for the United States during the < 
trial of this matter. Prior to the trial. Assistant U.S. 
Attorney Craig Nakamura assisted me on the case. Mr. 
Nakamura was appointed to the State of Hawaii judiciary 
prior to the April trial. Mr. Nakamura's address is 426 
Queen Street, Room 201, Honolulu, HI 96813, phone number 
(808) 539-4206. 


The following attorneys represent the defendants: 
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Defendant’s name Attorney's name Attorney's Address Attorney's phone # 


David Lee 

Rustam Barbee 

1188 Bishop street 
Suite 2606 

Honolulu, HI 96813 

(808) 

524-4406 

Harvey Hiranaka 

Pamela Byrne 

300 Ala Moana Blvd. 
Room 7-104 

Honolulu, HI 96850 

(808) 

541-1878 

Arthur Andres 

Reginald Minn 

Davies Pacific Center 
841 Bishop Street 

Suite 2116 

Honolulu, HI 96813 

(808) 

526-9343 

Samuel Ho 

David Gierlach 

500 Ala Moana Blvd. 
Suite 330 

5 Waterfront Plaza 
Honolulu, HI 96813 

(808) 

523-1332 

Eduardo Mina 

Clifford Hunt 

500 Ala Moana Blvd. 
Suite 480 

4 Waterfront Plaza 
Honolulu, HI 96813 

(808) 

545-4050 

Collin Oshiro 

Jerry Wilson 

Central Pacific Plaza 
220 S. King Street 
Suite 1450 

Honolulu, HI 96813 

(808) 

536-9307 

William Richardson 

Donald 

Wilkerson 

345 Queen Street 

Suite 915 

Honolulu, HI 96813 

(808) 

533-4447 

Kenneth Wright 

Mark Worsham 

Coates St Frey 

900 Fort Street Mall 
Suite 1400 

Honolulu, HI 96813 

(808) 

524-4854 
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b. Andrew Mirikitani and Sharron Bynum 

This case is captioned United States v. Andrew Mirikitani 
and Sharron Bynum , Cr. No. 00-00442 HG (USDC Hawaii) . 

Bynum's appeal is final and is reported as United States v. 
Bynum , 327 F.3d 986 Cir. 2003). Mirikitani ' s appeal 

was decided on August 31, 2004, and can be found at 2004 WL 
1936293. 

On February 14, 2001, Mirikitani, and Bynum as an aider and 
abettor, were charged with obtaining by fraud property of 
the City and County of Honolulu, bribery while intending to 
be influenced in connection with a transaction involving the 
City and County of Honolulu, and extortion under color of 
official right. Mirikitani was also charged with wire fraud 
and witness tampering. 

Until his sentencing in 2001, Andy Mirikitani was one of 
nine members of the Honolulu City Council. In June, 1999, 
Mirikitani told two of his employees that he would provide 
them with a bonus paid with city funds under the condition 
that the employees provide one-half of the bonus money to 
Mirikitani or his campaign committee. Both employees 
received the bonus, and both paid the agreed-upon amount to 
Mirikitani in return for receiving the bonus. Bynum, 
Mirikitani 's girl-friend, was involved in determining the 
amount of money the employees owed to Mirikitani. After the 
FBI investigation began in this matter, Mirikitani asked one 
of the employees to lie to law enforcement regarding the 
kickback arrangement . 

I was the sole attorney involved in this investigation and 
prosecution. Both defendants went to trial before Judge 
Helen Gillmor on June 5, 2001. The jury returned a verdict 
of guilty on all but one count against Bynum on July 3, 

2001. Both defendants were sentenced. 

Mirikitani was represented by John Edmunds, Edmunds and 
Verga, 841 Bishop Street, Ste. 2104, Honolulu, HI 96813, 
phone number (808) 524-2000 ext. 2. Bynum was represented 
by William Domingo, 300 Ala Moana Blvd. , Room 7-104, 
Honolulu, HI 96850, phone number (808) 541-3448. 

c. Daniel Kihano 
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This case is captioned United States v. Daniel Kihano , Cr. 
No. 96-00816 ACK (USDC Hawaii) . The conviction was not 
appealed. 

On August 28, 1996, Kihano was charged with wire fraud, mail 
fraud, money laundering, conspiracy to obstruct justice, 
obstruction of justice, witness tampering, filing a false 
income tax return, and criminal forfeiture. 

Kihano served as a member of the State of Hawaii House of 
Representatives between 1970 and 1992, becoming the Speaker 
of the House of Representatives in 1987. As an elected 
official, Kihano established the Danny Kihano campaign 
committee to support his candidacy for office. State of 
Hawaii law requires that campaign funds can only be used for 
purposes directly related to the candidate’s campaign or 
issues related to the campaign. 

Instead of using the campaign funds for lawful purposes, 
Kihano had a long standing practice of embezzling Danny 
Kihano Campaign Committee funds, and using the funds for his 
own personal use. At one point, after converting a large 
sum of campaign funds, Kihano went to several Honolulu banks 
in an effort to launder the money taken from the campaign. 
After a grand jury was convened in this matter, Kihano asked 
a former campaign official to draft a note to reflect a loan 
from the Danny Kihano Campaign Committee to Kihano, when in 
fact there was no loan from the campaign to Kihano. This 
and related conduct led to the obstruction and witness 
tampering charges . 

1 was the sole attorney involved in this investigation and 
prosecution. Kihano went to trial before Judge Alan C. Kay 
on September 24, 1997. The jury returned a verdict of 
guilty on a majority of the counts on October 21, 1997. 

Kihano was represented by Benjamin Cassiday, 5699 
Kalanianaole Highway, Honolulu, HI 96821, phone number (808) 
220-3200. 

d. Milton Holt 

This case is captioned United States v. Milton Holt , Cr. No. 
98-00626 ACK (USDC Hawaii) . The conviction was not 
appealed. 

On October 1, 1998, and later in superseding charging 
documents. Holt was charged with mail fraud. 


13 



529 


Holt was a member of the Hawaii State Senate between 1980 
and 1996. As an elected official. Holt established the 
Friends of Milton Holt Campaign Committee to support his 
candidacy for office. State of Hawaii law requires that 
campaign funds can only be used for purposes directly 
related to the candidate’s campaign or issues related to the 
campaign . 

Holt, over a four-year period, converted the funds of the 
campaign fund for his own personal use. He did this, in 
large part, by writing campaign checks to third parties for 
what appeared to be a campaign-related expense (such as 
printing flyers) , when in fact he received cash from the 
third party. 

I was the sole attorney involved in this investigation and 
prosecution. Holt entered a plea of guilty to mail fraud on 
August 24, 1999, and he was sentenced on December 6, 1999. 

Holt was represented by Reginald Minn, Davies Pacific 
Center, 841 Bishop Street, Ste. 2116, Honolulu, Hawaii 
96813, phone number (808) 526-9343. 

e. Allan Cui 

This case is captioned United States v. Allan Cui , Cr. No. 
95-00706 HG (USDC Hawaii) . The conviction was affirmed in 
an unpublished opinion which can be located at 1997 WL 
30336. 

On July 12, 1995, Cui was charged with intentionally 
possessing with intent to distribute in excess of ten grams 
of methamphetamine . 

Cui was a prison guard at the Halawa -Cor t'ectional Facility, 
a State of Hawaii prison. An inmate at Halawa told law 
enforcement that Cui was smuggling drugs into the prison for 
the inmates. The inmate, cooperating with law enforcement, 
provided Cui with a pager number to the inmate's "source" of 
supply of drugs outside the prison, a person who in fact was 
an undercover officer with the Hawaii Department of Public 
Safety. Cui called the undercover officer, and agreed in 
return for $200 to accept methamphetamine from the "source," 
smuggle the drugs into the prison, and give the drugs to the 
inmate. Cui then met with the undercover officer in a 
parking lot, and provided the undercover officer with the 
drugs. He was then arrested. 
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I was the sole attorney involved in this investigation and 
prosecution. Cui went to trial before Judge Helen Gillmor 
on October 4, 1995. The jury returned a verdict of guilty 
on October 6, 1995. In addition to this case, I prosecuted 
several other prison guards during this time period for 
smuggling drugs into Halawa for sale to inmates. 

Cui was represented by Wayne Tashima, now employed at the 
Department of Prosecuting Attorney, 1060 Richards Street, 
Floor 10, Honolulu, HI 96813, phone number (808) 523-4694. 
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f . Kenneth Rappolt 

This case is captioned United States v. Kenneth Rappolt , Cr. 
No. 94-01574 ACK (USDC Hawaii). The conviction was not 
appealed. 

On June 27, 1994, Rappolt was charged with mail fraud. 

Rappolt was the Director of the City and County of Honolulu 
Department of Wastewater Management (DWWM) . Between April 
1994 and June 1994, Rappolt engaged in a scheme to defraud 
the citizens of Honolulu, Hawaii. In essence, Rappolt, as 
Director of DWWM, sought to obtain from a consulting company 
campaign contributions totaling $15,000 in exchange for the 
promise of an award of a no-bid engineering consulting 
contract to the consulting company in the sum of 
approximately $400,000. 

I was the sole attorney involved in this investigation and 
prosecution. Rappolt pled guilty to the charge on June 29, 
1994, and was sentenced in October, 1994. 

Rappolt was represented by Peter Wolff {the present Federal 
Public Defender for the District of Hawaii) , 300 Ala Moana 
Blvd., Room 7-104, Honolulu, HI 96850, phone number (808) 
541-2526. 

g. Marvin Miura, Rosario Prizzia, and Wayne Hayashi . 

This case is captioned United States v. Marvin Miura, 

Rosario Prizzia, and Wayne Hayashi , Cr. No. 93-00846 ACK 
(USDC Hawaii) . The convictions of all three defendants were 
not appealed. 

In late 1992, and then in May or June, 1993, the defendants 
were charged with mail fraud, bribery, tax violations, and 
structuring financial transactions. 

Miura was the head of the State of Hawaii Office of 
Environmental Quality Control, a cabinet-level position in 
the State of Hawaii. Miura, Hayashi and Prizzia engaged in 
a scheme in which Miura accepted financial benefits from 
Hayashi and Prizzia, including a $35,000 bribe, and gave 
them favorable treatment in awarding no-bid State contracts 
during the period 1988 through 1990. 

I worked on this investigation and prosecution in 
conjunction with a former U.S. Attorney, Daniel Bent, and 
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after Mr. Bent left the office, with Ray Hulser from the 
U.S. Department of Justice, Public Integrity Section. Mr. 
Bent's address is Pauahi Tower, 1001 Bishop Street, Ste. 
1155, Honolulu, HI 96813, phone number (808) 548-0080. Mr. 
Hulser's address is 1400 New York Avenue N.W., Washington, 
D.C. 20530, phone number (202) 616-0387. 

All three defendants entered pleas of guilty in June, 1993, 
and were sentenced in October and November, 1993. 

Miura was represented by Michael Weight, 300 Ala Moana 
Blvd., Room 7-104, Honolulu, HI 96850, phone number (808) 
541-1879. Prizzia was represented by Howard Luke, 707 
Richards Street, Ste. 610, Honolulu, HI 96816, phone number 
(808) 545-5000. Hayashi was represented by Hayden Alulu, 
707 Alakea Street, Ste. 208, Honolulu, HI 96816, phone 
number (808) 533-3388. 

h. Ronald Carlson 

This case is captioned United States v. Ronald Carlson , Cr. 
No. 98-00091 SOM (USDC Hawaii), and is reported as United 
States V. Carlson, 235 F.3d 466 (S'"** Cir. 2000). 


On August 20, 1998, Carson was charged with willfully 
attempting to evade and defeat United States income tax and 
willfully attempting to evade and defeat the payment of 
income taxes . 

Carlson, a Honolulu dentist, had not paid income taxes or 
filed tax returns since 1983. The IRS audited Carlson, and 
assessed taxes against him. . When the IRS began to levy to 
collect on the taxes owed, Carlson opened bank accounts 
using false identifying information, including social 
security numbers, in order to hide his assets. 

I was the sole attorney involved in this investigation and 
prosecution. Carlson went to trial before Judge Susan Oki 
Mollway on July 7, 1999. The jury returned a verdict of 
guilty on all counts on July 13, 1999. 

Carlson was represented by Stephen Pingree, Haseko Center, 
820 Mililani Street, Ste. 701, Honolulu, HI 96813, phone 
number (808) 599-5911. 

i . George Parker 
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This case is captioned United States v. George Parker , Cr. 
No. 96-00424 DAE (USDC Hawaii) . The conviction was affirmed 
in an unpublished opinion which can be located at 1999 WL 
273387. 

On April 17, 1996, Parker was charged with conspiracy to 
engage in witness tampering, witness tampering, money 
laundering, and forfeiture. 

Parker was a criminal defense attorney in Honolulu, Hawaii. 

In his capacity as a criminal defense attorney, Parker met 
with Bill Batkin, a large scale drug dealer. Batkin 
informed Parker that Frank Moon, one of Batkin's drug 
customers, had been arrested and that Batkin was concerned 
that Moon may cooperate with law enforcement against Batkin. 

Batkin retained Parker to represent Moon, with the 
understanding that Parker was in fact to represent the 
interests of Batkin by insuring that Moon did not cooperate 
against Batkin. Parker then met with Moon on many occasions 
in an effort to keep Moon from cooperating. 

This case was originally handled by Assistant U.S. Attorney 
Marshall Silverberg. Mr. Silverberg's address is 300 Ala 
Moana Blvd., Room 6-100, Honolulu, HI 96813, phone number 
(808) 541-2850. I took over the case a few months prior to 
the commencement of the trial on January 2, 1997, before 
Judge David A. Ezra. The jury returned a verdict of guilty 
on all substantive counts January 29, 1997. The forfeiture 
count was later dismissed. 

Parker was pro se throughout the trial. He is presently 
incarcerated. 

j . Wade Rodrigues 

This case is captioned United States v. Wade Rodrigues , Cr. 
No. 94-02233 HG (USDC Hawaii) . The conviction was affirmed 
in an unpublished opinion which can be located at 1996 WL 
672320. 

On November 17, 1994, Rodrigues was charged with being a 
felon in possession of a firearm and ammunition, attempted 
distribution of methamphetamine, carrying and using a 
firearm in relation to a drug offense, possession of 
cocaine, and being an unlawful user of a controlled 
substance while possessing a firearm. 
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Rodrigues was a violent felon with a long criminal history. 

In September, 1994, Rodrigues was arrested outside of a 7- 
11 store by officers of the Honolulu Police Department. 
Prior to the arrest, defendant attempted to sell 
methamphetamine to a minor in the parking lot. At the time 
of his arrest, he was found to have a firearm with 
ammunition and cocaine on his person. 

I was the sole attorney involved in this investigation and 
prosecution. Rodrigues went to trial before Judge Helen 
Gillmor on March 16, 1995. The jury returned a verdict of 
guilty on all but one count on March 23, 1999. 

Rodrigues was represented by William Harrison, Harrison & 
Matsuoka, Davies Pacific Center, 841 Bishop Street, Ste. 
800, Honolulu, HI 96813, phone number (808) 523-7041. 


19. Legal Activities : Describe the most significant legal 
activities you have pursued, including significant 
litigation which did not progress to trial or legal matters 
that did not involve litigation. Describe the nature of 
your participation in this question, please omit any 
information protected by the attorney-client privilege 
(unless the privilege has been waived.) 

From 1993 to 1999, I served as a member of the Hawaii 
Supreme Court Board of Bar Examiners . During my tenure on 
this Board, I sat on two panels that heard evidence and then 
ruled on the fitness of an applicant to sit for the bar 
exam. 

From 1995 to the present, I have served as a member of the 
Hawaii Supreme Court Disciplinary Board, the entity charged 
with overseeing legal ethics of those admitted to practice 
law in the State of Hawaii . The Board meets monthly to 
review findings made by a hearing committee to determine if 
a lawyer has violated the Hawaii Rules of Professional 
Conduct, and if so, what discipline to recommend to the 
Hawaii Supreme Court. I have also chaired the Board's 
"Ethics 2000" committee, which is reviewing the Hawaii Rules 
of Professional Conduct for potential amendments in light of 
the newly adopted ABA Model Rules of Professional Conduct. 

For three years, I taught an appellate advocacy course at 
the University of Hawaii William S. Richardson School of Law 
in Honolulu, Hawaii. This course, taught by myself and 
another attorney, ran from January through April, and 
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required the students to conduct legal research, draft an 
appellate brief, and argue the case to a court of appeals. 

I have also served, for several years, as the Professional 
Responsibility Officer for the U.S. Attorney's Office for 
the District of Hawaii. In this role, I provide advice to 
Assistant U.S. Attorneys in the office concerning ethical 
issues. I also served, several years ago, as the 
coordinator for "Operation Triggerlock- Hawaii." This 
operation involved coordination between federal and local 
law enforcement and prosecutors in an effort to ensure that 
the most serious firearm offenders were prosecuted in 
federal court . 
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 

1. List sources, amounts and dates of all anticipated receipts 
from deferred income arrangements, stock, options, 
uncompleted contracts and other future benefits which you 
expect to derive from previous business relationships, 
professional services, firm memberships, former employers, 
clients, or customers. Please describe the arrangements you 
have made to be compensated in the future for any financial 
or business interest. 

Individual Retirement Accounts, Federal Thrift Savings Plan, 
and pension from the United States . 

2. Explain how you will resolve any potential conflict of 
interest, including the procedure you will follow in 
determining these areas of concern. Identify the categories 
of litigation and financial arrangements that are likely to 
present potential conflicts-of-interest during your initial 
service in the position to which you have been nominated. 

I do not anticipate any conflicts arising based on my 
financial arrangements. My daughter owns a small amount of 
stock in a local bank. Should ownership in any stock or 
mutual fund create a conflict, I would follow the 
established rules regarding these matters. 

As an Assistant U.S. Attorney, I would follow established 
procedures when a government attorney leaves the executive 
branch for the judiciary, and expect that I would be recused 
from certain matters for a period of time. I will follow 
the guidelines of the Code of Judicial Conduct. 

3. Do you have any plans, commitments, or agreements to pursue 
outside employment, with or without compensation, during 
your service with the court? If so, explain. 

No, although if permitted I may have an interest in 
teaching, as I have done in the past, at the William S. 
Richardson School of Law as an adjunct professor. 

4 . List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current 
calendar year, including all salaries, fees, dividends, 
interest, gifts, rents, royalties, patents, honoraria, and 
other items exceeding $500 or more (If you prefer to do so, 
copies of the financial disclosure report, required by the 
Ethics in Government Act of 1978, may be substituted here.) 
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See attached financial disclosure form. 


5. Please complete the attached financial net worth statement 
in detail (Add schedules as called for) . 

See attached net worth statement . 

6 . Have you ever held a position or played a role in a 
political campaign? If so, please identify the particulars 
of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

No. 
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FINANCIAL DISCLOSURE REPORT 


Calendar Year 2004 


. PersoD Rcpwiing (last naiDc, First name. Middle initial} 


A- Tide (Article III Judges indicate acuveoraentoramnu; 
masistratc judges indicaic fiilJ- or part-dme} 

U.S- District Judge - Nominee 


2. CouR or C^anizanotn 

U3. Distnci Court, Ibwan 


I 5. S-^wtType {check appropriate type) 


lleirart K<K|Hlre(l by the Fllhio 


(5U-S.C. app. SS 10! -Ml) 


i 6. Reporting Period 


7. Cliembcn orOnice Address 
U-S- Atiomey’s Ot&ce 


300 Ala Moana Blvd^ Rm 6-i 00 


B. nn the basis of the informuiofl ctmtaiflcd in this Rq>ort and any 
modifications pertaining fltereio. <{ la, in my opinion, in comptisnee 
with appbeabte laws and reflations. 


IMPORTANT NOTBS: The instruetiatts Kcm^wiying this form nw be fatlawad. Coirgitete all para, checking the NONE box fbr each pan 
where you have no repwtabie mfcmnatiMi. Sign on last page. 






L POSmONS. (RepDrtiRgindivi<hiaiooiy;secpp.9'l3ofniine<nttnKtMns} 
- .1 NONE - (No reportable ponitans.} 






Seale of Hawaii Diaciplinary Board 

HomeowBo's Asaoejation |namc of Assodaiipn redacted] 


L AGR£EM£NinS. (Reponingmdivi<lualt)iiJy;seepp. U-ISoffilineindnicliiMU) 
9 NONE ' (No leponable agrBemenis.) 


DA-re 
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FINANCUL mSGLOSUBE REPORT 

Name of Ikraon Reporting 

Date of R^n 


SeabdglK, JahitM 

2/1 5/2005 


ITT- NON~INVES*IME)NT INCOME. (Rs»>oning»ndi-iii«lu6!>md*j»««i*eepp-l7-2<toffilmf}ns{TUCUOrki) 
A. Filer’s Non-Investment Income 
® NONE ' iNo tttp«>a«bk Ron'invcitinoil income.) 


DATg SOURCE AND TYPE CROSS INCOME 

(yom, tM jpooKt) 


B> Spouse’s Non-Invesimeat lacome - {ff you ««« mmed duriag any inttion of the repartiog year, plcaie con^kte this Rciion. (doBar amount 
not re()uired except for hononna] 

L-i NONE - (No riqjcrabte non-hwerornnit Income.) 




1. 2004 Snteof Hawaii Salaiy 


2. 2005 Stale of HatMtiSalaiy 


rV. TTEIMBUTRS KM ENTS miaponation. iodeing, fe)o<l.aitartai0tiKnt 
(iftCludes thoM Kt apouse and tlepcndaitelindren. Seepp. 25*27 of intovcfions.} 

C‘J NONE - ^otuchrepurtiblcKiaihunenMnU.) 


SOURCE 


DESCRIPTION 
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GUnrS. {Includes liiose to tpouse ind ()q>eAdent children. Seepp,3S>3l ofinstnictiGas.) 


^.1 NONE - {No such reportable gift*.) 



VAl.UF 


LilAB0LJtl'l£lS4 (Inctudesdioreol'cpdusetnddqtenilentchnJren. Seopp.32>34afinsintciim.) 

NONE - P^onqwrwWe liabilities, I 

yAWEsmi 
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inancial disclosure refort 

*age I of 2 


Nanac of Person Reperling 

Dale ol Report 

Seabri&>K. Win M 

2/15/2005 


^11. 1NVESXMENT3 and XRLFS'FS —n»=ooir. value. lninsc»do»s{iocta4cito>»gifihetpoiac»n<J4epcn(leiwclttMf«n. Sec pp. 34-57 afiiUnBinaauction.J 


Oicnponti orAffsb 
(uwludinE mm tuecs) 

n. 

incomidwtng 
fW«rting pcfiod 

C- 

Oak value ai end of 
reporting period 

D. 

Tfaii*«etiora d(CB)( (qwrtEDg period 







[ ilna(eicrnpc6oindivcb*uie | 

fiM* ^xr after rachaisM «4«iSK 
(nHopourdia^iTc 

Codcl 

(A-H) 

T»« (M 

fet) 

vaidc 

Caaet 

U'alue 

Meiliad 

Code} 

(Q-W> 

Type (c-e- 

boy, teS. 
metpr. 

ndciipiuni 

0) 

Data: 

Mnnfh- 

Day 

0) 

VlhK 

Code? 

(J-P) 

w 

Cah 

Codel 

(A-H) 

(5J 

btcMily of 
tHQva/acQar 
(irpnvale 

n»MS»«»ion) 

j ^SNparublemconMi, aaMU.U'miiMcoanit 










Fidelity Cash (UTMA) 

A 

Inienst 

K 

T 






Honolulu Pedcra] Employee* FedenI Credit: Union 
ACCOUOtS 

A 


■ 

■ 

exempt 

!■ 

im 

n 

(■III 

, Fidelity Cash Reserves (IRA) 

A 

IntercSl 

■ 

!■ 

exempt 





IBM Stock 

A 


■ 

T 

exempt 


■ 

■ 

||||B 

Wind River System* Stock (OtA) 


ggi 

■ 

T 

caempt 




■■■ 

Strong Short Tsm Municipal Bond Fund 

A 

Dividend 

K 

T 

exempt 





Hdelity Munipal Money Market Fund 

A 

Dividend 

J 

T 

exempt 


■ 

■ 


Arosan Intemadotial Mutual Fund (IRa) 

A 

Dividend 

■ 

■ 

caempt 





Royce Low Priced Stock Mutual Fund (IRA) 

A 

Dividoid 

I 

T 






}, Vanguard Inflation Pratccted Sceuritic* Mutual 

Fund (IRa) 

A 

Dividend 

J 

T 






1 . Vanguard U.S. Value Mutual FVnd (IRA) 

A 

Dividend 

J 

T 






t, Waltz Value Mutual Fund (two aeoeunts • orta IRA; 

OIK UTMA) 

B 

Dividend 

H 

■ 

extmpi 





I, Manke Focus MuttiaJ Fund (IRA) 


None 

J 

T 

exempt 





1, FldcfiiyDivsnlfiadbttetnatioMlMuualFURd 
(UTMA) 

A 

Dividend 

1 

T 

exempt 


■I 

■ 


i. Oakrnark Select Mutual Fund (UTM/v) 


Dividend 

J 

T 

exempt 


■1 

i 


). AftitfUi Midcip Muual Fund (t/TMA) 


None 

) 

T 

exempt 





Central Pacifle Rnancial Crop stock (IVa CPB) 

A 

Dividend 

J 

T 

exempt 





FiddiQr Dividend Growth Mutual fund (UTMA) 

A 

Dividend 



exempt 






. InewncOsw C*U«»- A -Sl.COOorkw 0 - J(.(Kil.$::.jOO C -H.JOJ^s.iXkJ O -SJ.OOl^lS.OOO E * SI3.O01-S5B.O0O 

- («aeCi>luiT««8t traimi f - $$0.0014100.000 <S S|0o.0Qt-$).O0n.Ogo hi ■'Sl.OOO.OOI-SS.OOO.tXlQ ic -MmAmlS.m.OOn 

^VeducCodes i >$ I S.OOu «<!<«« K - Sl$.00(-f 10.000 L •SSO.OOI-SIOO.OOO M -SIOO.OOt4230.OUO 

(S«* Column* Cl »(4W) N '■ S230.OOO-SS0OJ000 O ’.S.W0,oat4l/KW.OI» ri -11.000.011145.000.000 P2 -*5.000, W»I42S.0(».IW 

P3 "nS.OOO.OOt-IWJW.OOO pj «iMo«tt«nSJO,wa.pOO 

VtlucMctfioOCpcfe!. 0 -Appesit*} R V Cm (Rest EiWc Oidy) S » Awowi k -m T ''C«aVM*H(n 

(Sec CckiDin C7) U -l^poLVahw V -Ckiua W -EtlioMrd 
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INANCIAL DISCLOSURE REPORT 
age 2 of 2 


Name of Pen«i Rcfiortiog 

Dale of ttcfion 

Sebright, ibbnM 

2/15/2005 


a. INVESTMENTS and TRUSTS - OKOtne. viVie. miictlMU (ieclDdi^lboK of die ^ooie »ed dcpcnleM chiMreiL Sec pfi. )4-i7 offiimr. Watmettotu.) 


rxsaiotKB a f Aiaea 
(iockidine BVH acMs) 

B. 

IncMne ibitlng 

c. 

Omar viiiue n cod of 
tc|N>nii«a Fcooti 

Tntuactiolu duni^re{>anBl|E|>eriod 

ft) 



(2) 


tf not exsinpt bom dcKloturs 

PUee '(X)' after aaeb laaet ejt«R^ 
frtNU j»nOr iduiktfm 

Aonwii 
Code ) 
lA-H) 

Type (tg 
div. reiiLor 

tlL) 

ValiK 

Code! 

v-n 

Vxiwc 

M«dM4 

Code! 

(Q-W) 

Type It*, 
buy, sen. 

R3]e»ip4iiml 

i2) 

0«wi 

MonA- 

Oav 

13) 

Code 3 
W-P) 

w 

code! 

<A-H) 

(5) 

Ideiiiityof 

buycDsdkr 

(i/pA«ate 

nnatdan) 

Waauch Small Cap Value Mutual Fund (UTMA) 

A 

Dividend 

i 

T 

eaerf^t 


■ 

■ 


TIAAO^ Oco'vth Equity Mutual Fund (cuatodian 
aecaunB) 

A 

Dividend 

1 

T 

Hgi 


■ 

■ 

B 

Collage Savings Plan of N^raska (a 52$ plan for 
chfM«2) 


)fcne 

K 

T 

IQH 


■ 

■ 


Stale of Hawaii PTS DeCmed Conqienaatian Pkna 

A 

intoaat 

K 

T 

Eaempt 


■ 

■ 


Pivpeny locatail in Henohilu, Hawaii 


None 

K 

V 

eaatnpt 






(ncorM'Xhwcixtes- A -‘Si.QDOfa'Utt B ^(1.00142^ C •S'UH-SifiOO O -Is.O^Ts.OOO 

;S<eC(it>«niBla<>aD4} F -SSO.OOMIOO.OOO G -SlWiKII'SI.Ma.OOO HI •'Sl.MQ.OOI-SS.OOO.OOO H3 > More dtns S5,000, QUO 

•'idueCedM. ) crJlS.OOOMlin ' K -SlS^MH.OOg L =($0.0014)00.000 M -SttM,00|43$(U)00 

?«el.ohfmsCt«DdD3} N •> n:»,O0O4S00J)00 O =($00.00141.000.000 PI -S(,a00,00l4$.000.000 PZ = (5.000.001 -SZS.OOOilOO 

P3 -e KS.OOO.OOI-S5Q.OM,000 P4 (Mm Iban S.SJ.OOOAIO 

'^ue M«d>44 Cc4<«. Q --AfiprMal R -C<Mt(R««iEnwcODiyi 5 •AoetuiLrai 

SccCotuma C2) U -BwilcVtlMc V ^Olin W =Cilii>iaird 


-li5.001-351i.000~ I 


i 

I 


T -C.'«d,rt.4art»t 









543 


FINANCIAL DISCLOSURE REPORT 

Nsnre orPoaoRftepwting 

Dale of R«pur1 


Scabrighl, JohoM 

2/15/200S 


vm. ADDmcHVAJ. information OR explanations (<ndica<c ^ M'ilcpoa) 


Vjtiue of property locRCod in Honoiuhi. Hawaii is based on current »en>ng price of eony«rab>e p roperty. 


FINANCIAL DISCLOSURE REPORT 

Name of f cnoR Jt/port>ng 

Dale af Reporr 


Seabri^if, join M 

2/15/2005 


K. CERTIBICATION. 


1 certiiy Out all infomution gives above (inetudiog infomutioB pertaining to my spouse and miaor or dependent ebiUren. if 
any) is acoirate, true, and con^lete to Ou best of ray traovdedge and belief, and that any information not reported was withheld 
because it met apfdicable statutory provisions peamtting non'di$e)osiire. 

I further certify Out earned incojxie &om ottfstde eoployiDfiat and boooraria and the acceptance of gifis which have been 
reported are in con^ltanee widi the provisions of 5 U.S.C. § 501 cc set}.. $ U^.C. $ 7353, a^ Judicial Conference reg?iUtioas. 


tigna 





'fOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILPULLY FALSIFIES OR. FAILS TO FILE THIS REPORT MAY 
3E SUBJECT TO CIVIL AND CRIMINAL SANCnONS (5 U.S.C tpp. § 104) 


FIUNG INSTRUCnONS 
Mad signed ongioal atvl 3 additional copia m: 

Conooittee on Financial Disclosuic 
Adaiiziistrative Of&e of the United States Couxta 
Suite 2-301 

One Coluniius Circle, N£. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement 
which itemizes in detail all assets (including bank accounts, real 
estate, securities, trusts, investments, and other financial 
holdings) all liabilities (including debts, mortgages, loans, and 
other financial obligations) of yourself, your spouse, and other 
immediate members of your household. 
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FINANCIAL STATEMENT 
NET WORTH 
Listed Securities Schedule 


Name of Security 


Type of Security 


Value 


IBM 


Stock 


$3,581.33 


Strong Short Term Municipal Bond Fund 


Mutual Fund 


$31,267.16 


Fidelity Municipal Money Market 


Money Market 


$2,214.63 


U.S. Government Thrift Savings Plan 


G, C, S, & I funds 


$414,409.86 


Wind River Systems 


stock - IRA 


$3,408.60 


Wind River Systems 


stock - Roth ERA 


$2,294.25 


Fidelity Cash Reserves 


Mutual Fund - IRA 


$61.94 


Fidelity Cash Reserves 


Mutual Fund - IRA 


$38.74 


Artistan International 


Mutual Fund - ERA 


$11,801.21 


Royce Low Priced Stock Fund 


Mutual Fund - IRA 


$14,310.20 


Vanguard Inflation Protected Securities 


Mutual Fund - IRA 


$13,776.16 


Vanguard U.S. Value Fund 


Mutual Fund - IRA 


$14,598.77 


Weitz Value 


Mutual Fund - IRA 


$11,741.94 


Fidelity Cash Reserves 


Mutual Fund - Roth IRA 


$8.02 


Marsico Focus Fund 


Mutual Fund - Roth ERA 


$1,364.95 


Fidelity Cash 


Cash Account (UTMA) 


$3,132.74 


Fidelity Diversified International 


Mutual Fund (UTMA) 


$6,992.06 


Oakmark Select 


Mutual Fund (UTMA) 


$8,123.19 


Fidelity Cash 


Cash Account (UTMA) 


$41,903.04 


Artisan Mid Cap 


Mutual Fund (TJTMA) 


$12,328.62 


Central Pacific Financial Corps (fka CPB) 


Stock (UTMA) 


$1,879.35 


Establishments Delhaize Freres 


Stock (UTMA) 


$73.92 


Wasatch Small Cap Value 


Mutual Fund (UTMA) 


$6,275.60 


Weitz Value 


Mutual Fund (UTMA) 


$12,290.00 


College Savings Plan of Nebraska 


529 plan 


$39,992.35 


State of Hawaii PTS Deferred 
Compensation Plan 


State Retirement Fund 


$396.53 


State of Hawaii PTS Deferred 
Compensation Plan 


State Retirement Fund 


$15,186.90 


TIAA-Cref 


Mutual Fund (UTMA) 


$2,189.54 


TOTAL 


$675,641.60 
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FINANCIAL STATEMENT 
NET WORTH 


Real Estate Owned 


Location 

Interest in Property 

Estimated Value 

Honolulu, HI 

Residence 

$750,000 


14.81 % interest in apartment, after $80,000 paid 

$39,987 ($350,00 market 

Honolulu, HI 

to others (remainder owned by family members) 

value, less $80,00 x 
14.81% interest) 

TOTAL 


$789,987 
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III. GENERAL (PUBLIC) 


1. An ethical consideration under Canon 2 of the American Bar 
Association's Code of Professional Responsibility calls for 
"every lawyer, regardless of professional prominence or 
professional workload, to find some time to participate in 
serving the disadvantaged." Describe what you have done to 
fulfill these responsibilities, listing specific instances 
and the amount of time devoted to each. 

The comment to Rule 6.1 of the ABA Model Rules of 
Professional Responsibility recognizes that government 
attorneys may not be able to fulfill their pro bono 
responsibilities in the same manner as private attorneys. 
Rule 6.1(b) provides for alternative means for government 
lawyers to fulfill their obligation, such as "participation 
in activities for improving the law, the legal system or the 
legal profession." 

From 1995 to the present, I have served as a member of the 
Hawaii Supreme Court Disciplinary Board. The Disciplinary 
Board oversees the ethics of the members of the Hawaii State 
Bar, including hearing cases, recommending discipline to the 
Hawaii Supreme Court, and providing ethics opinions to the 
members of the Hawaii State Bar. I am presently Chair of 
the Disciplinary Board's Rules Committee and the Ethics 2000 
Committee. The Ethics 2000 Committee is reviewing the 
recent amendments to the ABA Model Rules of Professional 
Responsibility, and suggesting changes to the Hawaii Rules 
of Professional Responsibility to the Hawaii Supreme Court. 
The full Disciplinary Board meets once a month for 1/2 day. 

The Ethics 2000 Committee, for a period in excess of one 
year, sat for 1/2 day or one full day per month. The Rules 
Committee meets as needed. 

Prom 1993 to 1999, I served as a member of the Hawaii State 
Board of Bar Examiners. This entity, appointed by the 
Hawaii Supreme Court, is responsible for the admission of 
new members to the Hawaii State Bar, including 
determinations of fitness to practice law and administering 
the bi-annual bar exam. The board met several times a year. 

I also sat on two panels examining the qualifications of 
attorney-applicants to sit for the bar. 
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2. The American Bar Association's Commentary to its Code of 
Judicial Conduct states that it is inappropriate for a judge 
to hold membership in any organization that Invidiously 
discriminates on the basis of race, sex, or religion. Do 
you currently belong, or have you belonged, to any 
organization which discriminates -- through either formal 
membership requirements or the practical implementation of 
membership policies? If so, list, with dates of membership. 

What you have done to try to change these policies? 

No. 

3. Is there a selection commission in your jurisdiction to 
recommend candidates for nomination to the federal courts? 

If so, did it recommend your nomination? Please describe 
your experience in the entire judicial selection process, 
from beginning to end (including the circumstances which led 
to your nomination and interviews in which you 
participated) . 

There is no selection commission in the District of Hawaii 
to recommend candidates for nomination. When I became aware 
that there was an open seat on the court, I expressed my 
interest to the Governor of the State of Hawaii . My name 
was thereafter submitted to the White House. I then 
traveled to Washington, D.C., and had an interview with two 
attorneys from the White House Counsel's Office and one 
attorney from the Department of Justice, Office of Legal 
Policy. Since that time, I have had contact with an 
attorney from the White House Counsel's Office and two 
attorneys at the Department of Justice, Office of Legal 
Pol icy . 

4 . Has anyone involved in the process of selecting you as a 
judicial nominee discussed with you any specific case, legal 
issue or question in a manner that could reasonably be 
interpreted as asking how you would rule on such case, 
issue, or question? If so, please explain fully. 

No. 

5. Please discuss your views on the following criticism 
involving "judicial activism.” 

The role of the Federal judiciary within the Federal 
government, and within society generally, has become the 
subject of increasing controversy in recent years. It has 
become the target of both popular and academic criticism 
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that alleges that the judicial branch has usurped-many of 
the prerogatives of other branches and levels of government. 

Some of the characteristics of this "judicial activism" have 
been said to include: 

a. A tendency by the judiciary toward problem- 
solution rather than grievance-resolution; 

b. A tendency by the judiciary to employ the 
individual plaintiff as a vehicle for the 
imposition of far-reaching orders extending to 
broad classes of individuals; 

c. A tendency by the judiciary to impose broad, 
affirmative duties upon governments and society; 

d. A tendency by the judiciary toward loosening 
jurisdictional requirements such as standing and 
ripeness; and 

e. A tendency by the judiciary to impose itself upon 
other Institutions in the manner of an 
administrator with continuing oversight 
responsibilities . 

Article III, § 1, of the United States Constitution provides 
that the judicial power of the United States is vested in 
the Supreme Court, and such other courts as created by 
Congress. Article III, § 2, then provides for the 
limitation of that judicial power to the resolution of 
"cases" and "controversies." 

As an example of the case and controversy limitation, all 
plaintiffs must have standing to sue. Thus, as stated by 
the Supreme Court, a plaintiff must demonstrate an "injury 
in fact," which is "concrete," "distinct and palpable," and 
"actual or imminent." The ripeness doctrine, also rooted in 
Aricle Ill's case or controversy requirement, prevents 
courts, through premature adjudication, from engaging in 
disagreements over administrative policies, and protects the 
agencies from premature judicial interference until an 
administrative decision is formalized and its effects felt 
by the parties in a concrete way. These are well- 
established constitutional principles that I would apply as 
a district court judge. 
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In addition to adherence to these bedrock Article III 
principles, I would be guided by precedent and stare decisis 
as a district court judge. As a district court judge, I 
would be bound by the decisional law of the United States 
Supreme Court and the Ninth Circuit Court of Appeals . 
Principles of consistency and predictability form the 
foundation for a fair application of the law. 


28 
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Chairman Hatch. Well, we are delighted to have all of you here. 
These positions are, to me, some of the most important positions 
in our country. One-third of the separated powers of this country 
happen to be the judiciary, so we take this very seriously. Every- 
body on this Committee takes it seriously. We have had all kinds 
of experiences over the last 28 years with regard to judicial nomi- 
nees. I think it is important that we ask a few questions here. I 
believe that all three of you should be able to be confirmed. 

Let me start with you, Mr. Griffith, since there has been some 
controversy with regard to some of the experiences that you have 
gone through. If you are confirmed, Mr. Griffith, your ability to 
work with other judges on the Circuit Court of Appeals for the Dis- 
trict of Columbia will be an important element of your effective- 
ness. 

Can you please tell us what you believe the role of a judge should 
be — well, the role and significance of collegiality is and how you 
will contribute to it once you become a judge? 

Mr. Griffith. Thank you. I think that is a critical question. I 
think it is a critical attribute that judges need to find ways to work 
with their colleagues. What they are about is administering laws 
fairly and justly. They are about a process that ought to be collabo- 
rative to get the benefit of colleagues’ thoughts on nettlesome 
issues that have great impact on the lives of the parties. 

So I think collegiality is an indispensable requirement of an ap- 
peals court judge, and I believe that I have demonstrated through 
my life that I have found ways to reach out to others, to collabo- 
rate, to come up with shared solutions. 

Chairman Hatch. That has been my experience with you. 

Mr. Crotty, how do you feel about that? 

Mr. Crotty. Well, Senator, thank you for the question. 
Collegiality, of course, is very important, but on a district court it 
is a little bit different. The importance there, I think, is collegiality 
between the bench and bar and having a district court judge being 
able to treat the litigants before him with courtesy and respect, 
while running a courtroom which is based on decorum and order 
so that the interests of justice are fairly served. 

The role of collegiality in a district court is also supported by the 
collegiality that exists among the district court judges and it is an 
important attribute of the Southern District of New York. They 
have always gotten along well with one another. I know many of 
the judges based on my own personal experience and appearances 
in the courthouse, and I hope I would be able to contribute to that 
in a very positive vein so that there is collegiality not only among 
the district court judges, but more importantly collegiality between 
the judge and those appearing before the judge on matters of great 
importance to the litigants. 

Chairman Hatch. Well, thank you. 

Mr. Seabright. 

Mr. Seabright. Thank you. Senator. Coming from Hawaii, we 
have a small district. We only have right now three full-time dis- 
trict court judges. If confirmed, I would be the fourth, and I know 
all three of the judges very well. I have tried many cases before 
them as a career Assistant United States Attorney in the District 
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of Hawaii. I get along well with all three of them and respect them 
greatly. 

And I have no question that the collegiality among the four of us, 
if I was confirmed, would work greatly towards the benefit of the 
court in making it run smoothly and having the judges be able to 
work cooperatively to implement the various rules and procedures 
that are necessary in the court. 

And I agree with Mr. Grotty, as well, that it is vitally important 
that a district court judge show civility towards the litigants that 
appear before that court. And I can assure you. Senator, and the 
Committee as a whole that in my practice of law I have always 
done that in the past and I will continue to do that as a district 
court judge. 

Chairman Hatch. Well, thank you. 

Now, Mr. Griffith, could you please speak about the importance 
of judicial temperament and indicate what elements of judicial tem- 
perament that you consider to be the most important? 

Mr. Griffith. Thank you. I think judicial temperament is criti- 
cally important. A litigant ought to be able to have confidence that 
when he or she brings a dispute before a court and a judge is in- 
volved that that judge is thoughtful, is fair, is scrupulous in atten- 
tion to fact, is diligent in identifying the principles of law that gov- 
ern, and then is fair and impartial in applying that law to the dis- 
pute. Litigants deserve that when they come into the courts of the 
United States. 

And so I think all of those elements are critical to judicial tem- 
perament. I think perhaps the most important is the willingness to 
withhold judgment until all arguments are heard, until all facts are 
explored, so fiiat the decision the judge makes can be the most con- 
sidered and most accurate. 

Chairman Hatch. Thank you. 

Do you agree with that, Mr. Grotty? 

Mr. Grotty. Yes, I do. Senator. I was going to quote Finley Peter 
Dunne, who was a great commentator around the time of Teddy 
Roosevelt, who, through is character, Mr. Dooley, said with regard 
to judicial temperament he has the judicial temperament; he hates 
work. 

But I think today we have to be at the opposite end of that spec- 
trum, and I think that temperament — to be a good district court 
judge, a good circuit court judge, you have to be willing to work, 
and work hard. And I think important in that is the willingness 
to listen and to learn from the advocates who appear before you, 
to ^ve them an opportunity to make their case, and do that 
against the background of respecting the role of advocate, extend- 
ing them courtesy and trying to be responsive. And many of the 
values that Mr. Griffith cites, of course, I agree with. That would 
be my answer. 

Chairman Hatch. Thank you. 

I think you agree with both of those, don’t you? 

Mr. Seabright. I do. Senator. 

Chairman Hatch. That is great. 

[Laughter.] 

Mr. Griffith. Maybe we could start at the other end and come 
down. 
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[Laughter.] 

Chairman Hatch. It would have heen the end of you if you didn’t 
agree. 

[Laughter.] 

Chairman Hatch. All three of you, I take it, agree that it is im- 
portant for lawyers to do pro hono work. 

Mr. Crotty. Yes, Senator. 

Mr. Griffith. Yes. 

Mr. Seabright. Yes. 

Chairman Hatch. Let me go to Mr. Griffith. Now, I don’t want 
you two to feel excluded here, but there have been some issues 
raised about Mr. Griffith that I would like to clarify and resolve for 
the benefit of my colleagues. I have no doubt that all three of you 
are worthy of becoming Federal judges. 

Let me just go to you, Mr. Griffith, and ask you these. Some have 
attempted to make much of the lapse of your bar license here in 
Washington, D.C. In fact, you have had some pretty vicious articles 
written about that. 

Mr. Griffith. I have noticed. 

Chairman Hatch. Let me just read to you an excerpt of a letter 
sent to me and my good friend from Vermont, Senator Leahy, from 
Stephen Umin, of the law firm of Williams and Connolly, one of the 
most prestigious firms in this town. 

Mr. Griffith. Mr. Umin was here earlier today and had to leave. 

Chairman Hatch. He was here to support you. 

Mr. Griffith. Yes. 

Chairman Hatch. I won’t read the whole letter. I will put it in 
the record, without objection. But he said, “Dear Chairman Hatch 
and Senator Leahy, we write in support of the nomination of Thom- 
as B. Griffith to the United States Court of Appeals for the D.C. 
Circuit. We have worked with Tom in a variety of contexts and can 
attest to his outstanding character and legal ability. Recently, Tom 
was unfairly portrayed in the Washington Post for late payment of 
his D.C. Bar dues. The Post improperly equated Tom’s situation to 
‘disciplinary suspension,’ a rare sanction imposed only when a law- 
yer knowingly refuses to pay bar dues. It was nothing of the kind. 
When advised of the problem, Tom promptly paid his dues in full. 
Tom is an outstanding attorney who takes his responsibilities as a 
member...” 

But more specifically, he says in this letter, “Each year, the D.C. 
Bar sends its members a reminder to renew their bar member- 
ships. In this process, there is always potential for inadvertent 
oversight. As a result, the D.C. Bar Council notes that every year 
over 3,000 D.C. lawyers and a number of sitting judges are ‘admin- 
istratively suspended’ for late payment of dues. This is what hap- 
pened to Tom. By immediately paying his dues when he became 
aware of the oversight, Tom took the proper course of action. Ac- 
cording to the D.C. Bar Council, such an oversight is entirely com- 
mon and of no major concern, particularly where no reminder no- 
tice is sent.” 

Now, this letter from Mr. Umin is endorsed by over a dozen 
prominent District of Columbia lawyers. I have other letters from 
the likes of former Chief Judge of the U.S. Court of Appeals for the 
D.C. Circuit, Abner Mikva, Hofstra Professor of Law Monroe Freed- 
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man, and George Washington Professor of Law Thomas Morgan, 
experts in ethics, which I will make a part of this record, without 
objection. Each of these individuals point out the distinction be- 
tween a technical administrative suspension and disciplinary sus- 
pensions. 

Now, can you shed some light on this issue for us? Tell us what 
happened so that everybody knows and we get this put behind you, 
because you have been very unfairly treated on this issue. 

Mr. Griffith. I would be happy to. Senator Hatch, and thank 
you for the opportunity to respond to that question. First of all, it 
was an oversight on my part and I take full responsibility for it. 
I deeply regret that my bar dues were not paid in 1998 and for 2 
years thereafter. 

If you will allow me, maybe I can provide some context to explain 
what happened. 

Chairman Hatch. Go ahead. 

Mr. Griffith. I graduated from law school in 1985, from the 
University of Virginia, and went to work in Charlotte, North Caro- 
lina, at a fine firm that you mentioned earlier today, Robinson, 
Bradshaw and Hinson. As an associate there, I learned that one of 
the things that law firms typically do for their lawyers is keep 
track of their bar membership dues. And in 1985, 1986, 1987, all 
the way through 1989, my law firm in Charlotte paid my bar dues. 
I can tell you right now, I did not give a single thought to that. 
They did it automatically and I was grateful for it. 

Chairman Hatch. And you relied on it? 

Mr. Griffith. And I relied on them to do that. 

When I came to Washington, D.C., in 1989, I was first associated 
and then became a partner at the law firm of Wiley, Rein and 
Fielding. I found out they did the same thing, as well. And so from 
1989 to 1994, I relied on them and I really never gave a thought 
to whether my bar dues were going to be paid. I just delegated that 
to them and relied on that. 

When I became Senate Legal Counsel in 1995, much to my cha- 
grin I learned that the Senate does not pay one’s bar dues. It is 
not an excessive amount. So that wasn’t a major burden. I think 
at the time it was $120, $130, $140 or so. But when I learned that 
the Senate wouldn’t pay, I notified the D.C. Bar to send the bar 
notices to my home, where I pay personal bills. They did so in ‘95, 
‘96 and ‘97, and every time they sent a notice, I paid. 

In 1998, Senator, I don’t know what happened. I have no recall 
of ever receiving a notice from the D.C. Bar in 1998 that my bar 
dues were due or that they were past due or that they were about 
to, you know, cause my membership to lapse. I have no memory 
of receiving any such notice. And to my knowledge, I have been 
told that neither does the D.C. Bar have any record that they sent 
out any of those notices. And so in 1998, my bar membership 
lapsed due to my inadvertent failure to pay my bar dues. 

In 1999, I left the Senate. After the impeachment trial, I left the 
Senate and returned to my law firm, at Wiley, Rein and Fielding, 
and expected that they again would pay my bar dues and keep 
me — 

Chairman Hatch. As they had always done. 
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Mr. Griffith. As they had always done, and keep me up to date. 
They did not, and they have acknowledged their error in it. When 
I returned to my firm, I had no idea that my membership had been 
suspended on a temporary basis for this lapse and was oblivious to 
the fact, assuming that my law firm was going to continue, as they 
had done before, to pay my bar dues. 

I left Wiley, Rein and Fielding in 2000 to become Assistant to the 
President and General Counsel at Brigham Young University. I 
first learned that my bar dues had not been paid and that my 
membership had lapsed in 2001. I remember the day well. 

Chairman Hatch. How did you remedy that? 

Mr. Griffith. My secretary came into the office and said she had 
just spoken with the D.C. Bar. We were inquiring about getting a 
certificate of good standing, and she said the D.C. Bar says it is 
fine; they will give you the certificate of good standing; you just got 
to pay the back dues you owe. And I said, what? And she said, but 
don’t worry; they said that you have 5 years to pay them. And I 
said, well, no, I don’t have 5 years to pay them; I have got a week. 
Let’s cut the check and get this done, upon which I immediately 
paid. The D.C. Bar immediately sent me a certificate of good stand- 
ing. They treated it, as Mr. Umin’s letters suggest, as an adminis- 
trative matter. It was certainly not a disciplinary matter. 

Now, having said all that, I bear responsibility for the fact that 
my bar dues weren’t paid. I relied on others and I should not have. 
I should not have relied on others to do it. And let me assure you 
today — it may not come as any surprise — I don’t rely on anybody 
to pay my bar dues now. I know that D.C. Bar dues are due July 
1st of each year, and if you talk to my current secretary, I think 
it is about beginning in April when I start hectoring her to say has 
it come in yet, has it come in yet? 

I take my membership in the bar and the obligations of the bar 
seriously. I deeply regret that through my oversight that this prob- 
lem happened. But I can assure you. Senator, that had I known in 
1998 that my bar membership lapsed for an inadvertent failure to 
pay my bar dues, I would have immediately rectified it. In fact, 
when I did learn it, I immediately rectified it. 

Chairman Hatch. I have no doubt about that. 

Now, I notice the distinguished Senator from New York is here. 
We are grateful that you came, and I am going to interrupt this 
hearing. 

I appreciate that explanation because that should wipe away any 
concerns, because that could happen to any of us, especially if you 
don’t get a notice. I think we all rely on those notices. 

Mr. Griffith. I don’t anymore. 

Chairman Hatch. I can see that. Well, that is a good practice. 
I am going to have to start thinking about my own notices from 
here on in. 

We are going to turn to the distinguished Senator from New 
York and show deference here. We are grateful that you would take 
time out of what we know is a really busy schedule to come and 
chat with us here today. If you would care to, you could do it from 
up here. 
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PRESENTATION OF PAUL A. GROTTY, NOMINEE TO BE DIS- 
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF NEW YORK, 

BY HON. HILLARY RODHAM CLINTON, A U.S. SENATOR FROM 

THE STATE OF NEW YORK 

Senator Clinton. That is fine, Mr. Chairman. I am very appre- 
ciative of this opportunity to come and saw a few words on behalf 
of an excellent nominee, Paul Austin Crotty, who has been nomi- 
nated to serve on the United States District Court for the Southern 
District of New York. It is a great pleasure for both Senator Schu- 
mer and myself to be such enthusiastic supporters of this nomina- 
tion. 

I know that there are a number of family members. I don’t know 
if they have been introduced yet, Paul, but I think you can see by 
the strong support of the family who is here, as well as Paul’s 
mother, who lives in Buffalo, New York, that this is a family of 
great distinction and service in New York. 

There are few individuals who I believe the Senate could confirm 
or the President nominate who could bring such a breadth and 
depth of relevant professional and public community experiences. 
He has been, of course, a distinguished lawyer in the private sec- 
tor. He has a great deal of experience also in the business world, 
having served as a very important executive for Verizon. 

But in the business of his work, he has always found time to 
serve his community. He took time to serve on the Lower Manhat- 
tan Development Board, created after the September 11th terrorist 
attacks, to help Manhattan and New York recover from the devas- 
tation of those attacks. He has been active in a number of impor- 
tant organizations, like the New York Urban League and the City 
Bar Fund, the United Way. 

You couldn’t really do justice to his involvements without also 
mentioning that he has served both Republican and Democratic ad- 
ministrations in New York City. He certainly served with distinc- 
tion both former Mayor Ed Koch and former Mayor Giuliani. 

So without question, he has the intellect, demeanor, maturity 
and commitment to serve with distinction on the Federal bench. 
We are very fortunate to have a nominee of his standing that I am 
sure will be confirmed to begin service in New York. And he will 
not only make people from New York very proud, but I believe this 
Committee, the Senate and our country proud as well. 

So I thank you for letting me come by and make a few brief re- 
marks. I didn’t want the moment to pass, Mr. Chairman, because 
it is not always the case that we have such enthusiastic support 
on both sides of the aisle for a nominee. This is one that I am very 
proud to be here to lend my voice to, and I thank you for the cour- 
tesy of this time. 

Chairman Hatch. Well, thank you. It isn’t always the case, so 
it is really wonderful to be able to see this kind of bipartisanship. 

Mr. Crotty. Mr. Chairman, could I express my thanks to the 
Senator for her encouragement and her endorsement this morning, 
which I am very appreciative of, and also for the many courtesies 
that she has extended to my family, especially my mother? The 
Senator was good enough to send her a nice note and give her a 
copy of her book when my mother turned 90. And I must say to 
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the Senator that she is a fan for life, and many more fans in the 
Crotty family. 

So thank you very much, Senator. 

Chairman Hatch. Yes. I want one of those autographed books, 
too. 

[Laughter.] 

Chairman Hatch. Remember that. Senator. We are honored to 
have you here. 

Mr. Crotty, I think it is a real tribute to you to have both of 
these New York Senators of another party come and testify so gra- 
ciously and so strongly for you. 

Mr. Crotty. Thank you, Mr. Chairman. 

Chairman Hatch. If Schumer and Clinton are for you, then I am 
certainly for, is all I can say. 

Mr. Crotty. Thank you very much, Mr. Chairman. 

Chairman Hatch. I want to go back to our questions to clarify 
some of these problems with which I think you have been unfairly 
treated, Mr. Griffith. 

When you filled out your application to the Utah State Bar, ques- 
tion 52 asks whether you have previously been disbarred, sus- 
pended, censured, sanctioned, disciplined, or otherwise rep- 
rimanded or disqualified, whether publicly or privately, as an attor- 
ney. You answered no to this question. 

Now, let me ask you, have you ever been disciplined in any way 
by any bar, including in D.C. or Utah? 

Mr. Griffith. No, Senator, I have not. 

Chairman Hatch. Now, some have criticized you for answering 
no on that, since you did have this administrative suspension that 
3,000 lawyers in D.C. commonly have from time to time. How 
would you answer that? 

Mr. Griffith. When I filled that out, the thought never crossed 
my mind that that question might relate to a temporary lapse due 
to an inadvertent failure to pay bar dues. The question — 

Chairman Hatch. Some would say, well, it wasn’t temporary, it 
was 3 years. But the fact is that you have explained it adequately 
that the only year really where you were personally responsible for 
it, or at least where you had the sole obligation to take care of it 
was 1998, when you didn’t receive a notice. 

Mr. Griffith. Yes, sir, that is correct. 

Chairman Hatch. And the bar admits they probably didn’t send 
you a notice. 

Mr. Griffith. Yes, sir, that is correct. 

Chairman Hatch. The other two, you had relied on your firm, 
which you had always done before. But go ahead. 

Mr. Griffith. I was just saying the thought never occurred to 
me that that might cover — that someone might argue that that had 
something to do with this administrative action that was taken. 

And if I might add, this issue came to light when I filled out my 
Senate Judiciary Committee questionnaire, which we all labored 
over, a great labor of love. The question there I was asked — I don’t 
remember the exact wording; I think it is question number 11. List 
your bar memberships and any dates in which your membership 
has lapsed. And I said my membership in D.C. had lapsed during 
this period of time and that is how the issue came to light. But I 
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never thought that what happened to me was in any way the gra- 
vamen of that question, which is clearly — I thought clearly having 
to do with a disciplinary matter. 

Chairman Hatch. Okay, I think that is a good explanation that 
anybody should accept. 

Have you ever been disciplined in any way by any bar associa- 
tion? 

Mr. Griffith. No, sir. 

Chairman Hatch. As many have pointed out and as the letter 
from Mr. Umin pointed out, the D.C. Bar administratively sus- 
pends over 3,000 D.C. lawyers, including many sitting judges, for 
late payment of dues, and these are not considered disciplinary ac- 
tions. Is that right? 

Mr. Griffith. That is my understanding. 

Chairman Hatch. Now, you have been criticized by some for not 
being a member of the Utah Bar while assuming the position of As- 
sistant to the President and General Counsel of Brigham Young 
University, the largest private university in the country. 

Please tell us what efforts you made to ensure compliance with 
the Utah Rules of Professional Conduct and to avoid the unlawful 
practice of law. 

Mr. Griffith. Certainly, I would be glad to. Senator. I have 
never engaged in the unlawful practice of law. When I accepted the 
position to be Assistant to the President and General Counsel at 
Brigham Young University, it was my understanding that in Utah 
in-house counsel need not be licensed in Utah, provided that when 
legally advice is given, it is done so in close association with active 
members of the Utah Bar. 

I was taking a position at a large institution that had a multi- 
jurisdictional presence. I knew that most of my legal work was 
going to be involved with Federal statutes, with Federal regula- 
tions, and so I organized my office accordingly. 

When I am involved in legal matters — not all of the work that 
I do is legal work, but when I am involved in legal matters, I am 
very careful to closely associate myself with active members of the 
Utah Bar. I supervise an office that includes four other attorneys, 
each of whom is an active member of the Utah Bar. 

I frequently hire outside counsel on matters, and so I am always 
closely associated with an active member of the Utah Bar. And I 
do that whenever I am anywhere close to doing legal work, and es- 
pecially so on those rare instances when I have to get involved with 
a matter of distinctly Utah law. 

But that was my understanding. That is the way I have orga- 
nized my office and that is the way I have organized my work. 
That understanding was confirmed when I arrived in Utah and 
began to work at the university in conversations with other Utah 
lawyers, and that is still my understanding today. 

I believe you made reference earlier to a letter to the Committee 
from five past presidents of the Utah Bar and the current executive 
director of the Utah Bar that say an in-house counsel in Utah need 
not be licensed in Utah, provided that he or she is closely associ- 
ated with active members of the Utah Bar and makes no appear- 
ances in Utah courts or signs no Utah pleadings. And I haven’t 
done either of those either. 
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So I have tried to be as careful as I can to — and I have been me- 
ticulous about making certain that when I am involved in legal 
matters, I only do so with active members of the Utah Bar. 

Chairman Hatch. So you had four Utah lawyers who advised 
you on Utah Bar matters? 

Mr. Griffith. Yes. 

Chairman Hatch. Utah legal matters? 

Mr. Griffith. Yes. I actually use — we use them for more than 
just Utah matters, but for any legal matter we work collabo- 
ratively. 

Chairman Hatch. Yes, I am sure you use them for a variety of 
things. 

So you are asserting here, and I think properly so, that you did 
not unlawfully practice law in Utah? 

Mr. Griffith. Absolutely not. And, Senator, let me tell you an- 
other reason why I wouldn’t do that. I care too much about my cli- 
ents to do anything consciously that would put them at risk, and 
if I thought for a moment that what I was doing for my client — 
and now my client is Brigham Young University — was in any way 
jeopardizing them, I wouldn’t do it, I wouldn’t do it. I have tried 
to be very careful about that throughout my career and I have been 
careful about that here. 

Chairman Hatch. This position you held was also an administra- 
tive position, as well, where you particularly advised the president 
of the university on legal matters and other matters as well. 

Mr. Griffith. That is right. Not all of what I do is legal work. 
I am an officer of the university and there is a fair amount of non- 
legal work, but there is a lot of legal work as well. I am the general 
counsel as well. 

Chairman Hatch. And you understand the distinctions here? 

Mr. Griffith. Yes. 

Chairman Hatch. In fact, I don’t think he would be offended, but 
one of the former presidents of the Utah Bar is here today, Randy 
Dreier. 

Mr. Griffith. That is my understanding. 

Chairman Hatch. I said hello to Randy as I came into the meet- 
ing and he has been a very strong supporter of your nomination. 

Mr. Griffith. As you know, Mr. Dreier was one of the five past 
presidents of the Utah Bar who signed the letter I referred to. I 
had never met Mr. Dreier before today and so I was pleased to 
make his acquaintance. 

Chairman Hatch. Well, it is my understanding that although 
there is no special exemption for general counsels, the Utah Bar 
advised you of what you could do in order to avoid the unlawful 
practice of law while remaining in your current position as General 
Counsel to Brigham Young University. 

Now, have you adhered to those recommendations? 

Mr. Griffith. Absolutely. They were recommendations that I 
had been adhering to before the letter came and that I have since. 
They describe precisely what I have been doing since arriving in 
Utah. 

Chairman Hatch. I have been here during all those years when 
you were counsel to the Senate, the Senate Legal Counsel, and 
some of those years were difficult years. 
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Mr. Griffith. They were. 

Chairman Hatch. One of the most important trials in the history 
of the country was held during your tenure as Senate Legal Coun- 
sel, and that was, of course, the impeachment trial of President 
Clinton. And I happen to know that both sides felt that you acted 
not only honorably, but effectively and professionally in every way 
during that very difficult time for all of us. I don’t know of very 
many attorneys that have had — in fact, I don’t know of any attor- 
neys other than those that were here at the time that have had 
that experience. 

My experience with you has been that you are a person of the 
highest ethical, moral and legal status. So, naturally, not just be- 
cause of our friendship, I would support you for any court in this 
land, and I personally believe that you would add a great dimen- 
sion to the Circuit Court of Appeals for the District of Columbia. 
And I think our colleagues understand that, as well. At least I am 
quite sure of that and I hope that is true. They should — let’s put 
it that way — because many of them have had the experience of 
knowing you. 

As far as I am concerned, you are a member of this Senate fam- 
ily and you deserve to be confirmed. So I am going to do everything 
in my power to see that you are, and I believe I will have help from 
others as well. 

Mr. Griffith. Thank you. 

Chairman Hatch. Frankly, those were the major questions that 
I think had been raised about you, and I am sure you are pleased 
to have had an opportunity to explain them in public — 

Mr. Griffith. Very pleased, at long last. 

Chairman Hatch. — since I think you haven’t been treated fairly, 
perhaps because those who wrote about these just didn’t have the 
information that we are bringing out here today. 

I would put in the record at this point a wide variety of letters 
from Democrats and Republicans, who are top leaders of the bar 
and otherwise here in the District of Columbia and elsewhere, who 
are strong supporters of this nominee and who believe he will be 
an excellent addition to the Circuit Court of Appeals for the Dis- 
trict of Columbia. 

I also want to compliment you, Mr. Grotty, and you, Mr. 
Seabright. You come with the best of recommendations. I think the 
comments of your Senators have been very, very good. Frankly, I 
know a lot about both of you and I think that the President de- 
serves great commendation for all three of you. We will do every- 
thing we can to try and get you through before the end of this ses- 
sion. We only have a week and so we will have to do that in the 
best way we can, and I will see what can be done to get this done. 
We are appreciative that you are all here today. I believe that our 
colleagues should be comforted by the answers to the questions 
that we have asked. 

With that, I don’t see any reason to continue this hearing. We 
are going to do our very best to get all three of you through, and 
hopefully we can do that before the end of this session of Congress. 
I will do my best to do that and I hope my colleagues will honor 
me with the respect of being able to do that. 

Mr. Grotty. Thank you very much, Mr. Chairman. 
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Mr. Griffith. Thank you very much, Senator. 

Mr. Seabright. Thank you, Mr. Chairman. 

Chairman Hatch. Well, thank you, and we thank your families 
for being here. We appreciate all of you sitting through this and we 
are sorry we had to have this interruption in between, but I will 
always try and accommodate my colleagues, if I can. As much as 
it was an interruption, I think it has turned out to be a pretty good 
day. Thanks so much. Great to be with you. 

Mr. Seabright. Thank you. 

Mr. Griffith. Thank you, Mr. Chairman. 

Chairman Hatch. We will recess until further notice. 

[Whereupon, at 12:00 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 

RESPONSES OF THOMAS B. GRIFFITH 
TO THE WRITTEN QUESTIONS OF SENATOR JOSEPH R. BIDEN. JR. 


( 1 ) Title IX - the landmark law that bars sex discrimination in education, including in 
athletic programs - has made a huge difference in the lives of girls and young women across the 
country. For instance, the number of female college athletes is now nearly five times the pre- 
Title IX rate. At the high school level, almost three million girls are playing competitive sports 
today, while fewer than 300,000 girls played prior to passage of Title IX. As you well know. 
Title IX cases continue to come before the courts, including the D.C. Circuit, and I am concerned 
that your views on Title IX illustrate an inclination to weaken considerably this tremendous law 
should you be confirmed. I am a stalwart supporter of Title IX and understandably, seek a better 
understanding of your position on this matter. 

As a member of the Commission on Opportunity in Athletics (the “Commission”) appointed by 
Secretary of Education Rod Paige, you made a self-described “radical” proposal that would have 
eliminated one of the three ways in which schools can comply with Title IX’s requirements in the 
athletics area. You proposed to abolish the “substantial proportionality” test, which allows 
schools to comply by offering athletic opportunities to male and female students that are in 
substantial proportion to each gender’s representation in the student body of the school. This test 
is a way to measure whether, in sex-segregated athletic programs, schools are providing female 
students and male students with equal opportunities to play. 

You’ve tried to justify your position by arguing that the proportionality test violates the language 
and spirit of Title IX, that it violates the Equal Protection clause of the Constitution, that it is 
“illegal, unfair and wrong,” and even that it is “morally wrong.” How do you square your 
positions with the fact that every source of guidance on this important law - the Department of 
Education in every Administration since Nixon’s (including the present one) and every Circuit 
Court to have examined the issue - says that that substantial proportionality is an acceptable way 
to demonstrate Title IX compliance and comports with the statute? Describe, if you will, how 
and why the proportionality test is illegal in your opinion. 

RESPONSE: As a member of the Title IX Commission, 1 was acting as a policy adviser to 
the Secretary of Education. In that capacity, I came to the belief that substantial 
proportionality should not be used to pursue the worthy objective of expanding 
opportunities for women in intercollegiate athletics because of the inherent risk that it will 
be misused by some as a quota system. The Commission heard testimony that some had 
misused the concept of substantial proportionality and turned it, in some instances, into a 
quota system. I do not believe, however, that the use of substantial proportionality 
inevitably leads to the use of gender quotas. 

While serving on the Commission, 1 argued that gender quotas should not be used in 
intercollegiate athletics for at least three reasons. First, the express language of Title IX 
forbids the use of gender quotas. Second, quotas arc unfair. Third, using quotas creates a 
resentment that has served to undermine some popular support for Title IX. The language 
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of Title IX forbids discrimination and granting preferential treatment based on gender to 
correct imbalances. The language of the regulations speaks in terms of “(w]hether the 
selection of sports and level of competition effectively accommodate the interests and 
abilities of members of both sexes.” 34 C.F.R. ' 106.41 (c)(1) (1998). 

If confirmed as a federal appeals court judge, I would be required to look at the issue anew 
in keeping with my duty to apply the law impartially regardless of my personal policy 
preferences, in accordance with the precedents of the Supreme Court and the D. C. Circuit, 
in light of the facts of the particular dispute to be adjudicated, and with the benefit of the 
careful arguments of counsel. I have demonstrated throughout my career, and especially 
as Senate Legal Counsel, that I take an oath seriously. I would not allow my personal 
preferences to influence my duty as a judge. In my view, a judge is bound by oath to follow 
the law as set forth in statute, regulation, and binding precedent, regardless of his or her 
personal preferences. Furthermore, should the code of judicial conduct or any other rules 
on the recusal of judges require me to recuse myself in any matter, 1 would do so. 

(2) In the course of discussing your views on Title IX’s proportionality test, you stated that 
you are “unalterably opposed” to the use of “numeric formulas” to evaluate Title IX’s 
compliance. I’m concerned that your opposition to so-called “numeric measures” in the Title IX 
athletics context suggests that you object to other core civil rights principles that involve numeric 
measurements of discrimination. Numeric measurements are frequently used to determine 
whether discrimination is occurring and to gauge progress in remedying discrimination. 
Disallowing the use of numeric measures would severely undermine our ability to eradicate 
ongoing discrimination. 

Disparate impact cases under Title VII are an obvious example where statistical measures are 
used to determine whether facially neutral employment practices have a disproportionate, adverse 
impact on women or racial or ethnic minorities. Do you believe that disparate impact cases 
under Title VII are illegitimate because they rely on “numeric measures”? If you view disparate 
impact cases as legitimate under Title VII, how do you reconcile that view with your opposition 
to the proportionality test under Title IX? 

RESPONSE: No. My limited criticism of the way some have misused substantial 
proportionality is not a criticism of the use of statistical evidence in civil rights disputes. As 
the Supreme Court has recognized in Hazelwood School District v. United States and Griggs 
V. Duke Power, statistical evidence can be effectively used to reveal illegal discriminatory 
conduct. If confirmed a federal appeals court judge, I would follow Supreme Court 
precedent regarding the use of statistical evidence. 

(3) When you were on the Title IX Commission, you stated that the use of “numeric 
formulas” in the Title IX context violates the Equal Protection clause of the Constitution, 
However, all of the federal courts that have considered the issue have rejected challenges to the 
legality of the proportionality test. Indeed, nine federal Courts of Appeal have now deferred to 
and applied Title IX’s athletics policies, and none have invalidated them. However, you 
dismissed the importance of these court decisions, saying that the courts “got it wrong” and that 
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you “don’t believe in the infallibility of the judiciary.” You were not just expressing your own 
policy preferences, but saying that in your opinion, as a legal matter these courts were wrong. 
Given your willingness in this instance to dismiss the conclusions of every Court of Appeal to 
consider the legality of the proportionality test, what assurances can you offer that, as a federal 
judge, you would appropriately respect and defer to the decisions of other federal courts? 

RESPONSE: I appreciate this opportunity to further clarify my criticism of the courts of 
appeal opinions on substantial proportionality. In the Commission’s discussions regarding 
the use and misuse of substantial proportionality, there were some who argued that the fact 
that a number of federal appeals courts had rejected challenges to substantial 
proportionality limited the ability of the Commission to make recommended changes. In 
response, I pointed out that the fact that the courts found the use of substantial 
proportionality' permissible using Chevron deference did not mean that substantial 
proportionality was a required measure of compliance under the statute, and that the 
Commission was free to recommend other means to expand opportunities for women. I was 
trying to make the point that even if substantial proportionality is a permissible means, it is 
not a required means. 

If confirmed as a judge on the D.C. Circuit, I would be bound by all applicable Supreme 
Court decisions. If there were no applicable Supreme Court precedent I would look to 
relevant opinions by other circuits. It would be my duty to apply the law impartially 
regardless of my personal policy preferences, in accordance with the precedents of the 
Supreme Court and the D. C. Circuit, in light of the facts of the particular dispute to be 
adjudicated, and with the benefit of the careful arguments of counsel. I have demonstrated 
throughout my career, and especially as Senate Legal Counsel, that I take an oath 
seriously. I would not allow my personal preferences to influence my duty as a judge. In 
my view, a judge is bound by oath to follow the law as set forth in statute, regulation, and 
binding precedent, regardless of his or her personal preferences. 

(4) In addition to the Title IX policies and the substantial proportionality test, are there any 
other areas of current law in which the courts “got it wrong”? Can you give us three examples of 
current legal standards that you think are based on cases that were wrongly decided? 

RESPONSE: As a nominee to the U.S. Court of Appeals for the D.C. Circuit it would be 
inappropriate for me to criticize any current legal standard as it would suggest that I had 
prejudged an issue. 

(5) When you were on the Commission and after your work on the Commission had 
concluded, you criticized the procedure that the Department of Education used in adopting its 
current Title IX policies because the Department did not follow the formal notice-and-comment 
rulemaking procedure. Specifically, on January 29, 2003, you stated, “A good portion of the way 
Title IX is interpreted, enforced today, comes as a result of decisions that were made apart from 
the law-making, rule-making process. And that shouldn’t stand.” You continued: “It shouldn’t 
be decisions that are made by career people or even political people at the Department of 
Education, Ought to be done through the rule-making process, or by Congress, You’ve got two 
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options here in our system. Congress can pass a statute telling us what the law is, or Congress 
can pass a statute telling us what the law is and then delegate to the Department of Education the 
authority to promulgate regulations consistent with that law.” Is it your position that the 
Department of Education’s Title IX athletics guidelines (its 1979 Policy Interpretation and 
subsequent reaffirmation of it) are invalid or not entitled to deference by the courts because they 
did not go through notice-and-comment rulemaking? What degree of deference do you think 
guidelines like these deserve? 

RESPONSE: I have never stated that the guidelines are invalid or not entitled to 
deference, nor would it be appropriate for me to offer an opinion on a matter that might 
conceivably come before me if confirmed as a federal judge. The judicial deference the 
DOE guidelines are due is set forth by the Supreme Court in Christensen v. Harris County, 
which I would be bound to follow as a federal appeals court judge. 
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RESPONSES OF THOMAS B. GRIFFITH 
TO THE WRITTEN QUESTIONS OF SENATOR RICHARD J. DURBIN 


1 . Jn 2003, the Utah Supreme Court Advisory Committee on the Rules of Professional Conduct 
issued a document entitled “Report on the Definition of ‘The Practice of Law'” and wrote that the 
practice of law includes: “giving advice or counsel to another person as to that person’s legal 
rights or responsibilities with respect to that person’s facts and circumstances; selecting, drafting, 
or completing legal documents that affect the legal rights or responsibilities of another person; 
representing another person before an adjudicative, legislative, or executive body, including the 
preparation or filing of documents and conducting discovery; negotiating legal rights or 
responsibilities on behalf of another person.” 

In your letter to Chairman Hatch dated November 12, 2004, you wrote that “1 have been careful 
not to provide legal advice except in close association with a current member of the Utah State 
Bar.” However, as indicated above, Utah’s definition of “the practice of taw” includes much 
more than the provision of legal advice. 

Have you ever engaged in any of the following activities without closely associating with current 
members of the Utah State Bar: (A) selecting, drafting, or completing legal documents that affect 
the legal rights or responsibilities of BYXJ, (B) representing BYU before an adjudicative, 
legislative, or executive body, including the preparation or filing of documents and conducting 
discovery, or (C) negotiating legal rights or responsibilities on behalf of BYU? 

If your answer is no to A, B, or C, please provide examples of the ways in which you closely 
associated with current members of the Utah State Bar in performing each of these activities. If 
your answer is yes to A, B, or C, please provide examples and indicate why you did not closely 
associate with current members of the Utah State Bar in conducting these activities. 

RESPONSE; No. 1 have practiced law in Utah since beginning my responsibilities as 
Assistant to the President and General Counsel at Brigham Young University in August 
2000. I have engaged in some of the activities you mention in your question. I have not, 
however, appeared in court or signed any pleadings. There are four other attorneys in the 
Office of the General Counsel at Brigham Young University. Each is an active member of 
the Utah Bar. I have been careful since my arrival at the University to work closely with at 
least one of them or outside counsel who is a member of the Utah Bar on all legal matters in 
which I have been involved. It has been my practice since arriving at the University that I 
do not give any legal advice without consulting with another lawyer in the office. There are 
at least two reasons for this practice. First, it is a good means to insure that the University 
is getting the best legal advice possible. It is a practice I have followed throughout my legal 
career. That practice was especially important in my first years at the University when I 
was becoming acquainted with the law of higher education. Second, I followed this 
practice to comply with my understanding of the view of the Utah Bar regarding the role of 
in-house counsel. Early on in my service at the University, I also instituted regular 
meetings of the attorneys in the Office of the General Counsel where, in addition to the 
daily informal discussions we have on a variety of matters, we could discuss the legal 
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matters on which we were working. As a general matter, I copy the attorney or attorneys 
with whom 1 am working on a legal matter on any emails or other correspondence 
involving that matter. Whenever I attend a meeting at which legal matters are discussed, if 
I am not accompanied by a lawyer from my office, I will make it a point to discuss the 
meeting with a lawyer from my office following the meeting. 

2. In an April 1 0, 2003 letter to the president of the Utah State Bar, you wrote: “I was told by my 
predecessor that the Utah Bar had created what he referred to as a 'general counsel exception’ and 
that I didn't need to become a member of the Utah Bar to perform my responsibilities.” By letter 
dated May 14, 2003, Katherine Fox, general counsel of the Utah State Bar, wrote that “1 was 
somewhat surprised that you were informed by your predecessor at Brigham Young University’s 
Office of General Counsel and perhaps others that Utah had created a ‘general counsel rule 
exception' because “Utah does not have and has never had such a rule.” 

A. How, if at all, did you change the way you performed your job as BYU general 
counsel after tbe Utah State Bar informed you in May 2003 that your 
understanding of the State of Utah’s general counsel exception was incorrect? 

RESPONSE; I have not changed the manner in which I provide legal advice at BYU 
because Ms. Fox’s letter, as well as subsequent letters to the Committee from current and 
former officials of the Utah Bar, confirmed that I could appropriately provide legal advice 
provided that I did so in close association with a lawyer who is a member of the Utah Bar, 
which was my practice. 

B. Had you been aware from the start that Utah did not have a general counsel 
exception, which aspects of your BYU general counsel job would you have 
performed differently between August 2000 and May 2003? 

RESPONSE: As noted in response to 2.A., current and former officials of the Utah Bar have 
affirmed in letters to the Committee that the manner in which I organized my office and 
provided legal advice at the University is appropriate. 

C. Did any representative of the Utah State Bar ever indicate to you, in writing or by 
oral communication, that they believed you had been practicing unlawfully in 
Utah? If so, what specifically did they tell you, and how, if at all, did you change 
the way you performed your job as BYU genera! counsel? 

RESPONSE: No. I did not change the way I performed my responsibilities at the 
University because I had been carrying out my legal work in direct association with Utah 
lawyers since I arrived in August 2000. 

3. If you are confirmed to the D.C. Circuit, and the Utah State Bar subsequently determined 
through investigation that you had, in fact, engaged in the unauthorized practice of law while 
ser\'ing as BYU general counsel, would you resign from the bench? 
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RESPONSE: Given the consistent advice the Utah Bar has provided on this issue, I have 
not engaged in the unauthorized practice of law. The Utah Bar is aware of my 
circumstances and, to my knowledge, has taken no action. 

4. Has there ever been a general counsel at BYU who has not been a member of the Utah State 
Bar? Has there ever been a general counsel at any university in Utah who has not been a member 
of the Utah State Bar? If the answer to either question is yes, please provide the names and dates 
of service of any such individuals. 

RESPONSE: 1 do not know the answer to any of these questions. 

5. In applying to take the Utah bar exam in 2003, you checked the “no" box in response to 
question #52: “Have you ever been disbarred, suspended, censured, sanctioned, disciplined or 
otherwise reprimanded or disqualified, whether publicly or privately, as an attorney?” Given the 
fact that you were administratively suspended from the D.C. Bar for three years when failing to 
pay your bar dues, your answer to this question seems erroneous. Do you believe you made a 
mistake in checking the “no" box? If you were filling out the Utah bar exam application today, 
would you check the “no" box or the “yes” box to this question? 

RESPONSE: At the time I answered the question, I had no thought that the form was 
asking a question that would cover the lapse of my membership for an inadvertent failure 
to pay my bar dues. Rather, I read the question as ealling for disciplinary measures, not 
administrative ones. Given the concern that has been expressed about my answer and out 
of an abundance of caution, were I to fill out the same application today, I would explain 
the lapse in my membership just as I did in response to Question 11 on my Senate 
Judiciary Committee Questionnaire where 1 was asked whether my bar membership had 
ever lapsed. 


6. You have strongly held beliefs about Title IX of the Education Amendments of 1972. 

You believe not only that the U.S. Department of Education's policy interpretation of 
Title IX is wrong, but also that eight different federal circuits were wrong when they 
ruled that the Education Department policy interpretation is reasonable and lawful. You 
have stated “1 think the courts got it wrong” and that “1 for one don’t believe in the 
infallibility of the judiciary.” You have named two cases - the Dreci Scott case and Plessy 
V. Ferguson - as examples of this. Do you believe that the eight appellate court decisions 
that have upheld the Title IX policy interpretation are akin to Dred Scott case and Plessy 
V. Ferguson and should be overturned? Please explain. 

RESPONSE: As a member of the Commission, based on testimony that the substantial 
proportionality standard was sometimes interpreted in a way that resulted in the use of 
quotas, I believed that such use was contrary to Title IX. As a judge, I would put that prior 
view out of my mind, and would look at the issue anew in keeping with my duly to apply 
the law impartially, in accordance with the precedents of the Supreme Court and the D. C. 
Circuit, in light of the facts of the particular dispute to be adjudicated, and with the benefit 
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of the careful arguments of counsel. If my prior statements on this issue were to require 
my recusal from a case under rules governing recusal, I would recuse myself accordingly. 

7. In your Senate questionnaire, you wrote: “I anticipate that my involvement as a member of the 
Secretary of Education’s Commission on Opportunity in Athletics would limit my involvement 
for an appropriate period in matters that brought into issue the development of the enforcement 
mechanisms used by the Department of Education to determine whether compliance with Title 
IX has been achieved,” 

A. In your view, how long is “an appropriate period"? 

B. Will you agree now to recuse yourself in all cases involving Title IX compliance 
that might come before you? 

RESPONSE: If confirmed, I would fully comply with all applicable rules that govern 
recusal of a federal judge, including the Canons of Judicial Conduct. 

8. You are a member of the Federalist Society. How long have you been a member of this 
organization? Have you paid your Federalist Society membership dues every year? Have you 
ever let your Federalist Society membership lapse, or have you paid your membership dues each 
and every year you have belonged to this organization? 

RESPONSE: According to the records of the Federalist Society, I joined the organization 
on April 29, 1998, but have not paid dues since 1999. 

9. The Federalist Society’s mission statement asserts: “Law schools and the legal profession are 
currently strongly dominated by a form of orthodox liberal ideology which advocates a 
centralized and uniform society.” Do you agree with this statement? Please explain. 

RESPONSE: I have no real familiarity with the culture of American law schools or the 
legal profession in general. I have some familiarity with the culture of my alma mater, the 
University of Virginia School of Law, during the years I was a student, and with the culture 
of the J. Reuben Clark Law School at Brigham Young University during the years I have 
been at administrator at BYU. The quoted statement does not describe my experience at 
either of those law schools. 

10. You served as Vice Chair of the Federalist Society's Federalism and Separation of Powers 
Practice Group from 1 996-2002 and have served as a Senior Advisor to this practice group since 
2002. Please describe the nature of your duties and responsibilities as Vice Chair and Senior 
Advisor of this practice group, 

RESPONSE: I have participated in periodic conference calls of the leadership of the 
practice group during which upcoming activities are discussed. Typically, those calls take 
place on a monthly basis throughout the year. 
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1 1 . The Federalist Society website maintains a list of individuals it considers “legal experts” on 
various subject matters. You are listed as a Federalist Society legal expert on federalism, the 
separation of powers, congressional powers, religious freedom, and education law. 

A. As an expert on federalism and the separation of powers, do you agree with the 
U.S. Supreme Court's federalism case law of the past decade? Please indicate 
which decisions, if any, you disagree with, and provide an explanation. 

RESPONSE: The Supreme Court’s federalism case law is binding precedent for lower 
court judges, which I would be bound to follow if confirmed. It would be inappropriate for 
me, as a candidate for appointment to a circuit court of appeals, to express views on 
binding Supreme Court precedents. 

B. As an expert on education law, do you agree with the U.S. Supreme Court’s 
decisions in Gratz v. Bollinger and Grutter v. Bollingerl If the answer is yes, 
please explain why. If the answer is something other than yes, please indicate 
which concurrences or dissents best reflect your own views about these cases? 

RESPONSE: As an appeals court judge, I would faithfully apply the Supreme Court’s 
decisions in Gratz v. Bollinger and Grutter r. Bollinger. Again, it would be inappropriate 
for me to express a view on the decisions in these case. 

12. In your Senate questionnaire, you wrote; “It is inappropriate for a judge to act as if he were a 
member of the Legislative or Executive branches.” Please name three cases over the past fifty 
years in which you believe a majority of Justices on the U.S. Supreme Court acted as if they were 
members of the Legislative or Executive branches, and provide explanations, 

RESPONSE: My statement was intended to describe the role of the judge, and not to imply 
criticism of any particular Supreme Court decision. As a nominee to the court of appeals, 
it would not be appropriate for me to criticize any binding Supreme Court precedent. If 
confirmed, I would apply all relevant Supreme Court precedent. 
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RESPONSES OF THOMAS B. GRIFFITH 
TO THE WRITTEN QUESTIONS OF SENATOR RUSSELL D. FEINGOLD 

1 . Have you practiced law in the State of Utah? If yes, please list the years you practiced law 
and describe the nature of your work for each year that you consider yourself to have been 
practicing law. 

RESPONSE; Yes. I have practiced law in Utah since beginning my responsibilities as 
Assistant to the President and General Counsel at Brigham Young University in August 
2000. In that capacity, I serve as a senior administrator at the University and a member of 
the President’s Council. The President’s Council makes policy for the University 
consistent with the directives and subject to the authority of the Board of Trustees. When 
University policy involves legal matters, I advise the President’s Council and its members 
on the legal issues implicated. I have also been active as an ambassador for the University 
in its relations with other colleges and universities especially with regard to common 
concerns with respect to federal law. In addition, I supervise the work of the Office of the 
General Counsel, which includes interpreting University policy, participating in 
transactions involving the University and outside entities, overseeing litigation, assuring 
compliance with law, and coordinating activities with other University offices whose work 
involves legal issues such as human resources, risk management, and internal audit. 

2, You wrote in a letter dated April 10, 2003 to John Adams, President of the Utah Bar 
Association, that you were told by your predecessor that there was a General Counsel exception 
that exempted you from the requirement of being admitted to the Utah bar and allowed you to 
“perform my responsibilities”? You also wrote: “Subsequent conversations with people in your 
office as well as discussions with other general counsel around the state confirmed that 
understanding.” 


i. Who at the Utah Bar Association did you speak to about this matter prior to 2003? 

RESPONSE: I do not recall any such conversations. It was my understanding at the time 
that my predecessor, Eugene Bramhail, had asked officials at the Utah Bar whether I 
needed to take the examination to become a member of the Utah Bar or whether I could 
join through some other means. He was told that I could only join the Bar by taking the 
examination. It was my understanding, however, that I did not need to become a member 
of the Utah Bar to perform my responsibilities at the University because it was the practice 
in Utah and elsewhere that in-house counsel need not be licensed in Utah so long as when 
performing legal services for their employer they did so in conjunction with members of 
the local bar. 

ii. Were you ever told by anyone that as long as you merely consulted with an 
admitted attorney you were free to dispense legal advice without a licensed Utah 
attorney present? If yes, who gave you this advice? 

RESPONSE: When I accepted the position as Assistant to the President and General 
Counsel at the University, it was my understanding that as in-house counsel I could give 
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legal advice despite not being a member of the local bar, provided that in giving legal 
advice I associated myself closely with a Utah-licensed lawyer. That understanding was 
formed over the course of the years of practicing law and as I had interacted with in-house 
counsel in a variety of settings, including other Utah in-house counsel who were not 
members of the Utah Bar. 

As best as I can now recall, 1 had discussions about Utah Bar issues in the summer and fall 
of 2000 with Eugene Bramhall, my predecessor, Hal Visick, Mr. Bramhall’s predecessor, 
and Boyd Black, an associate general counsel of the Church of Jesus Christ of Latter-day 
Saints (LDS Church). I may have also had discussions during that time period with other 
attorneys that I cannot now recall. In none of those conversations do I remember hearing 
or learning anything that contradicted my understanding that I could practice as in-house 
counsel without being a member of the Utah Bar provided that I closely associated with a 
Utah-licensed lawyer. 


iii. Was Eugene Bramhall your predecessor? 

RESPONSE: Yes 

iv. When did you have the conversation with Mr. Bramhall referenced in your 
April 10, 2003 letter? Was the conversation by telephone, in-person or by e-mail? 
Do you have any records, notes or other recordings relating to this 
communication? Was anyone else present for this conversation? 

RESPONSE; As I noted in response to Question ii. above, I recall that I had discussions 
with Mr. Bramhall in the summer and fall of 2000. 

3. You received a letter dated May 14, 2003 from Katherine Fox, General Counsel to the Utah 
State Bar. In the letter, she explicitly told you that Utah does not have and never had a “general 
counsel” exception. She suggested steps you could take to act as General Counsel without 
having a license to practice law in Utah, until you took the Utah bar exam. The letter stated, in 
part, “Towards that end, it would be a prudent course of action to limit your work to those 
activities which would not constitute the practice of law. If such activities are unavoidable, I 
strongly urge you to closely associate with someone who is actually licensed here and on active 
status.” 


As you are aware, practicing law without being admitted to a state’s bar is a possible 
ethical violation that could result in your disbarment or other penalty. What steps did you take to 
document your work in a manner that would allow you to explain to the Utah Bar or the Bar of 
any other state where you are admitted that your “arrangements” did not constitute practicing law 
without a license? 

RESPONSE: I have taken no steps to document that my work has been done in close 
association with attorneys in my office or outside counsel who are active members of the 
Utah Bar. I have always done so, and attorneys in my office would attest to that practice. 
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4. You stated the following in a November 12, 2004 letter to Senator Hatch: “Accordingly, since 
assuming my responsibilities at the University, I have always been careful to organize my 
activities so that when I provide legal advice to the University 1 do so only in close association 
with at least one of the four attorneys in my office who are active members of the Utah Bar or 
with an outside counsel who is an active member of the Utah Bar.” 

i. Please identify the names and contact information for all of the attorneys you 
have worked with who are or have been employed in your office at BYU. 


RESPONSE: 

Hal Visick, 1754 North 1550 East, Provo, Utah 84604, 801 375-7594; 

Michael R. Orme, A-357 ASB, BYU, Provo, Utah 84602, 801-422-3080; 

David B. Thomas, A-350 ASB, BYU, Provo, Utah 84602, 801 422-04722; 

Erik Davis, A-350 ASB, BYU, Provo, Utah 84602, 801 422-5941; 

Paul Angerhofer, B-350 ASB, BYU, Provo, Utah 84602, 801-422-6727. 

ii. Please identify the names and contact information for all of the outside counsel 
you have worked with during your tenure at BYU, 


RESPONSE; 

James Jardine, Ray Quinney & Nebeker, 36 South State, Salt Lake City, Utah 
84145-385, 801-532-1500; 

Bruce Olson, Ray Quinney & Nebeker, 36 South State, Salt Lake City, Utah 84145- 
0385, 801-532-1500; 

Steven Call, Ray Quinney & Nebeker, 36 South State, Salt Lake City, Utah 84145- 
0385, 801-532-1500; 

Janet Hugie Smith, Ray Quinney & Nebeker, 36 South State, Salt Lake City, Utah 
84145-0385, 801-532-1500; 

Rick Thaler, Ray Quinney & Nebeker, 36 South State, Salt Lake City, Utah 84145- 
0385, 801-532-1500; 

Robert S. Clark, Parr Waddoups Brown Gee & Loveless, 185 South State Street, 
#1300, Salt Lake City, Utah 84111, 801-532-7840; 

Juanita Brooks, Fish and Richardson, Juanita Brooks, Fish & Richardson, 12390 El 
Camino Real, San Diego, CA 92122, 858-678-4377; 

Robert Cooper, Gibson, Dunn & Crutcher, 333 South Grand Avenue, Los Angeles, 
CA 90071-3197, 213-229-7179; 

Wayne Barsky, Gibson, Dunn & Crutcher, 333 South Grand Avenue, Los Angeles, 
CA 90071-3197, 213-229-7000; 

Boyd Black, Office of the General Counsel, The Church of Jesus Christ of Latter- 
day Saints, 50 East North Temple Street, Salt Lake City, Utah 84150, 801- 
240-6235; 

Lance Wickman, General Counsel, The Church of Jesus Christ of Latter-day 

Saints, 50 East North Temple Street, Salt Lake City, Utah 84150, 801-240- 
5910; 

Robert P. Hill, Ray Quinney & Nebeker, 36 South State, Salt Lake City, Utah 
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of the careful arguments of counsel. If my prior statements on this issue were to require 
my recusal from a case under rules governing recusal, I would recuse myself accordingly. 

7. In your Senate questionnaire, you wrote: “I anticipate that my involvement as a member of the 
Secretary of Education’s Commission on Opportunity in Athletics would limit my involvement 
for an appropriate period in matters that brought into issue the development of the enforcement 
mechanisms used by the Department of Education to determine whether compliance with Title 
IX has been achieved,” 

A. In your view, how long is “an appropriate period"? 

B. Will you agree now to recuse yourself in all cases involving Title IX compliance 
that might come before you? 

RESPONSE: If confirmed, I would fully comply with all applicable rules that govern 
recusal of a federal judge, including the Canons of Judicial Conduct. 

8. You are a member of the Federalist Society. How long have you been a member of this 
organization? Have you paid your Federalist Society membership dues every year? Have you 
ever let your Federalist Society membership lapse, or have you paid your membership dues each 
and every year you have belonged to this organization? 

RESPONSE: According to the records of the Federalist Society, I joined the organization 
on April 29, 1998, but have not paid dues since 1999. 

9. The Federalist Society’s mission statement asserts: “Law schools and the legal profession are 
currently strongly dominated by a form of orthodox liberal ideology which advocates a 
centralized and uniform society.” Do you agree with this statement? Please explain. 

RESPONSE: I have no real familiarity with the culture of American law schools or the 
legal profession in general. I have some familiarity with the culture of my alma mater, the 
University of Virginia School of Law, during the years I was a student, and with the culture 
of the J. Reuben Clark Law School at Brigham Young University during the years I have 
been at administrator at BYU. The quoted statement does not describe my experience at 
either of those law schools. 

10. You served as Vice Chair of the Federalist Society's Federalism and Separation of Powers 
Practice Group from 1 996-2002 and have served as a Senior Advisor to this practice group since 
2002. Please describe the nature of your duties and responsibilities as Vice Chair and Senior 
Advisor of this practice group, 

RESPONSE: I have participated in periodic conference calls of the leadership of the 
practice group during which upcoming activities are discussed. Typically, those calls take 
place on a monthly basis throughout the year. 
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RESPONSE: Both Presidents of the University under whom I have served know that I am 
not a member of the Utah Bar. The University was aware at the time f interviewed for the 
position that I was not a member of the Utah Bar and did not require that I become a 
member. The lawyers in the Office of the General Counsel as well as the President of the 
University and the senior administrators with whom I work most often can each attest that 
the legal work I have done for the University has been in collaboration with Utah lawyers. 
Likewise, any of the attorneys retained as outside counsel on a matter can attest that the 
legal work I have done for the University has been in collaboration with Utah attorneys. 

vi. Please provide any contracts, documents, memos, briefs, or other 

documents that you signed in which a legal opinion, legal advice, legal analysis or 
a legal recommendation was provided. 

RESPONSE: Any such documents would be in the control of the University and many 
would be privileged. Any such documents would have been the result of a collaborative 
effort with other lawyers in the Office of the General Counsel who are active members of 
the Utah Bar. 

vii. Please provide all emails, letters, notes or other correspondence that 
demonstrate that you organized your activities so that when you provided legal 
advice to the University you did so only in close association with at least one of 
the four attorneys in your office who were active members of the Utah Bar or 
with an outside counsel who was an active member of the Utah Bar. I am 
particularly interested in, and specifically request, all such materials dated prior to 
2003. 

RESPONSE: Again, any such documents would be in the control of the University and 
many would be privileged. Any such documents would have been the result of a 
collaborative effort with other lawyers in the Office of the General Counsel who are active 
members of the Utah Bar. 

viii. Did you have the attorneys in your office appear with you in person or 
participate in every phone call in which legal advice was dispensed? If not, state 
on how many occasions you were not accompanied by a member of the Utah Bar. 

RESPONSE: No. Although I frequently have other Utah lawyers present in meetings and 
telephone conversations where legal matters are discussed, it has never been my 
understanding that their physical presence was required. I have no way of knowing nor do 
I recall how many times I have discussed a legal matter with a member of the University 
community and not had a Utah lawyer present. Without exception, however, whatever 
advice I have given has been the result of collaboration on that matter with a Utah lawyer. 


ix. Please provide tliree specific examples of how you organized activities in 
your office prior to 2003 in order to not give legal advice except in 
conjunction with a Utah-licensed attorney. 
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RESPONSE: It has been my practice since arriving at the University that I do not give any 
legal advice without consulting with another lawyer in the office or outside counsel licensed 
in Utah. Accordingly, on any legal matter on which 1 work, I consult with an attorney in 
my office or outside counsel regarding the legal advice, I copy that attorney on all 
correspondence and e-mails regarding the matter, and if that attorney is not present at a 
meeting regarding the matter, I discuss the meeting with the attorney afterwards. 

X. Did your activities in your office change at all after you were specifically 
given guidance on this issue by the Utah Bar in 2003? How? 

RESPONSE: No, because ray activities were already being conducted in accordance with 
the guidance of the Utah Bar. 

5. In your June 17, 2004 letter to Senator Hatch, a letter that was written after a Judiciary 
Committee investigation into your bar membership began, you wrote: “Since 1 began my service 
at the University in August 2000, 1 have been careful to organize my work so that on those 
occasions when I provide legal advice I do so only in conjunction with the attorneys in my office 
who are active members of the Utah Bar.” Why did you not mention the “General Counsel 
exception” that you cited in your earlier correspondence and conversations with the Utah Bar? 

RESPONSE: At the time that I wrote to John Adams in April 2003, the phrase with which 
I was familiar that described the ability of an in-house counsel to provide legal services to 
his or her employer without being a member of the local bar, provided he or she did so in 
association with a Utah-licensed lawyer, was “the general counsel exception.” To my 
knowledge, it was not a term of art or an express provision of any rules; rather, it 
described an interpretation of the Bar. My letter described the arrangement without using 
the particular phrase that I associated with it. 

6. Section 78-9-01 of the Utah Code, entitled Practicing Law without a License Prohibited, 
clearly states that a person may not “practice law or assume to act or hold himself out to the 
public as a person qualified to practice law within this state if he is not admitted and licensed to 
practice law within this state.” 

i. Have you received any formal notice from the Board of Commissioners of the Utah 
State Bar that you will not be reprimanded or punished for your practice of law in the state of 
Utah without a license? 

RESPONSE: No. Nor am I aware of any action initiated by the Utah State Bar with 
respect to me that could result in such a notice. I have acted in a manner deemed 
permissible by the Utah State Bar, as confirmed in Katherine Fox’s letter to me of May 14, 
2003 and several letters to the Committee from current and former officials of the Utah 
State Bar. 
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ii. Have you received any format notification from the Board of Commissioners for D.C. 
or North Carolina, where you are currently admitted, that you will not be reprimanded for the 
unlawful practice of law in Utah? 

RESPONSE: No. Nor am I aware of any action initiated by the D.C. or North Carolina 
Bars with respect to me that could result in such a notice. I have always acted consistent 
with the practice of the Utah State Bar and therefore have not engaged in the unlawful 
practice of law. 

iii. Do you agree that there is no exception in this statute that allows an attorney who is 
not “admitted and licensed to practice law” in Utah to practice law in Utah as long as he or she is 
directly, closely, or otherwise associated with an active member of the Utah Bar? If you do not 
agree, please explain fully why not. 

RESPONSE: There is no exception stated in the language of the statute. 

iv. Do you agree that the Utah State Bar, acting on its own, has no authority to amend 
this statute or to create an exception to it that does not exist? If not, please explain. 

RESPONSE: I am not aware of the authority of the Utah State Bar with respect to 
creating any exception. It is, however, my understanding that the Utah Bar interprets the 
rules governing the practice of law in Utah. The Utah State Bar has consistently advised 
that general counsel not licensed in Utah who must give legal advice should “directly 
associate with lawyers who are licensed in the state and on active status”. 

7. In your correspondence and in your appearance before the Judiciary Committee you have 
used a series of terms to describe your work as General Counsel. For the following words, could 
you please explain what you understand each word to mean, the basis for your interpretation and 
how if affected your ability to perform your responsibilities as general counsel? 

i. “close association” 

ii. “organize activities” 

iii. “provide legal advice” 

RESPONSE: I have organized my activities and worked in close association with Utah- 
licensed attorneys by taking the following steps. I instituted regular meetings of the 
attorneys in the Office of the General Counsel where, in addition to the daily informal 
discussions we have on a variety of matters, we could discuss the legal matters on which we 
were working. As a general matter, I copy the attorney or attorneys with whom 1 am 
working on a legal matter on any emails or other correspondence involving that matter. 
Whenever 1 attend a meeting at which legal matters are discussed, if I am not accompanied 
by a lawyer from my office, I will make it a point to discuss the meeting with a lawyer from 
my office following the meeting. I have used the term legal advice generally to mean any 
opinions I give on matters of law in my role as an attorney at the University. None of this 
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has adversely affected my ability to perform my responsibilities at the University. To the 
contrary, the regular involvement of other attorneys in the performance of legal matters is 
a best practice to which I have adhered throughout my legal career. 

8. You testified at your hearing on November 16, 2004 that in 2000 when you accepted the 
position of General Counsel of Brigham Young University, it was your understanding at that 
time that in-house counsel in Utah did not have to be a member of the Utah Bar provided that 
when counsel gave legal advice, he or she did it in conjunction with a member of the Utah Bar. 

In written letters from the Utah Bar, you were informed of this in 2003. There is no indication in 
any of the written materials we have received however, that you were informed of this before 
2003, Indeed, in your letter to John Adams on April 10, 2003, you stated that you were told by 
your predecessor that the Utah Bar had created a General Counsel exception, but you made no 
mention of your understanding that you needed to offer legal advice only in conjunction with a 
member of the Utah Bar. 

Please state specifically how you came to understand in 2000 what you needed to do to fulfill 
your responsibilities as General Counsel without rumiing afoul of the requirements of the Utah 
Bar. Include in your answer the specific Utah statutes and Utah Bar rules you consulted at the 
time, as well as the identity of any persons with whom you spoke about this and specifically 
what they told you, including all persons employed by the Utah Bar? 

RESPONSE: I appreciate the opportunity to clarify the purpose of my April 10, 2003 
letter to Mr. Adams. It was not intended to be a full exposition of my understanding of 
how I should conduct my affairs as in house counsel in Utah. To the contrary, it was an 
inquiry whether there was something 1 might have overlooked or of which I had not been 
aware in my determination that the only way for me to become a member of the Utah Bar 
was to successfully complete the Bar examination. At no time was I of the view that I 
needed to become a member of the Utah Bar to carry out my responsibilities at the 
University. My letter to Mr. Adams is consistent with that understanding. 

When I accepted the position as Assistant to the President and General Counsel at the 
University, it was my understanding that as in-house counsel I did not need to be a member 
of the local bar. Although I do not recall specific conversations, research, or reading 
material that helped me come to this understanding, it was formed over the course of the 
years of practicing law and as I had interacted with in-house counsel in a variety of 
settings, including other Utah in-house counsel who were not members of the Utah Bar. 

As best as I can recall, I had discussions about Utah Bar issues in the summer and fall of 
2000 with Eugene Bramhall, my predecessor, Hal Visick, Mr. Bramhall’s predecessor, and 
Boyd Black, an associate general counsel of the Church of Jesus Christ of Latter-day Saints 
(LDS Church). 1 may have also had discussions during that time period with other 
attorneys that I cannot now recall. In none of those conversations do I remember hearing 
or learning anything that contradicted my understanding that I could practice as in-house 
counsel without being a member of the Utah Bar provided that I closely associated with a 
Utah-licensed lawyer. 
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Although I have no specific recollection of doing so, I am confident that I looked at the 
rules governing admission to the Utah Bar. I recall a telephone conversation with the then- 
President of the Utah Bar, John Adams, sometime in spring of 2002, to which 1 refer in my 
April 10, 2003 letter to him. In that conversation, Mr. Adams and I discussed the 
possibility of my taking advantage of the reciprocity rule that was then being considered by 
the Utah Supreme Court. During our discussion I indicated that I would likely discontinue 
my plans to take the Bar examination that summer and see if I could take advantage of the 
reciprocity rule once promulgated. Mr. Adams knew that I was Assistant to the President 
and General Counsel at the University and that I was not a member of the Utah Bar, but he 
did not say anything to me during that conversation that led me to question in any fashion 
my understanding that I did not need to be a member of the Utah Bar to carry out my 
responsibilities at the University. Although there was not a question in my mind during 
that conversation whether I needed to be a member of the Utah Bar to carry out my 
responsibilities at the University, that conversation, in hindsight, further confirmed my 
understanding. 

9. You testified that it is also your current understanding that as General Counsel of BYU you 
do not have to be a member of the Utah Bar so long as, whenever you are involved in legal 
matters, you do so in “close association” with a member of the Utah Bar. With respect to this 
understanding as to which you testified: 

i. Please identify each and every Utah statute and Utah Bar rule that supports your 
understanding; 

RESPONSE: As explained in response to Question 8, my understanding was based on my 
prior experience with general counsels, and ray conversations with attorneys in Utah, 
including indirectly through my conversation with Mr. Adams, the Executive Director of 
the Utah Bar, referenced above, and the letter from Ms. Fox. My understanding was 
subsequently confirmed by current and former officials of the Utah State Bar through 
letters to the Senate Judiciary Committee. 

ii. Please state whether it is your understanding that you may continue in this status 
indefinitely, that is, whether you may indefinitely or permanently continue to practice law in 
Utah as the General Counsel of BYU without becoming a member of the Utah Bar so long as 
you practice law in conjunction with a member of the Utah Bar. If so, please state specifically 
how and when you arrived at such an understanding, and identify all Utah statutes and Utah Bar 
rules that support this conclusion? 

RESPONSE: Yes, based on the practice of the Utah Bar, and as set forth in my answers to 
Questions 8 and 9.i. above. I have always intended to become a member of the Utah Bar, 
and have never planned to continne indefinitely as Assistant to the President and General 
Counsel of the University without joining. 


1 0. As far as 1 am aware, no Utah statute or rule of the Utah Bar contains an explicit exception 
for attorneys who are working as in-house or general counsel to a Utah corporation, university. 
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or other entity from the requirement that the attorney be licensed in Utah in order to practice law 
in Utah. Please identify each and every Utah statute, case, and rule of the Utah Bar that suggests 
such an exception. 

RESPONSE: I am aware of no statute, case, or rule containing an explicit exception. I am 
only aware of the interpretation of the Utah Bar as set forth in my answers to Questions 8 
and 9 above. 

1 1 . At your hearing, you testified that when you became General Counsel of BYU you believed 
you did not need to be licensed in Utah so long as, when you gave legal advice, it was in 
conjunction with a member of the Utah Bar. You added that you expected that most of your 
legal work at BYU would deal with federal law. Is it your contention that Utah law exempts an 
attorney not employed by the federal government who practices law in Utah from the 
requirement of being licensed in Utah so long as the attorney’s practice is confined to matters of 
federal law? If so, please explain the basis for your contention, and identify each and every Utah 
statute, case and Utah Bar rule containing such an exception or that otherwise supports your 
contention. If not, please explain the relevance of this portion of your answer and why you 
included it in your testimony. 

RESPONSE: No. The only purpose of the observation was to explain that familiarity with 
Utah law was not the principal focus of my duties as Assistant to the President and General 
Counsel, and that I therefore did not think that my lack of familiarity with Utah law would 
undermine my effectiveness. 

12. As you know, Title IX of the Education Amendments of 1972 prohibits discrimination on 
the basis of gender in federally funded education programs, including athletic programs. Since 
Title IX was enacted, women’s participation in sports has increased dramatically at both the 
college and high school level. Before Title IX, women were only 2% of the students competing 
at the college level, and 7% of the students competing in high school sports. Before Title IX, 
women collegiate athletes received only 2% of overall athletic budgets, and athletic scholarships 
were virtually nonexistent. According to the NCAA, between 1981-82 and 2000-01, NCAA 
female sports participation has increased from 74,239 to 150,916. As of 2001, nearly 2.8 million 
girls participated in high school athletic programs, comprising 41 .5% of varsity athletes, an 
increase of over 847% from 1971. In addition. Title IX has been credited with encouraging 
much of the growth in women’s sports in the United States and has had an impact on perceptions 
of women’s sports elsewhere in the world. 

The Department of Education uses a three part test to determine whether institutions have met 
Title IX’s requirements. You have consistently voiced your opposition to one of the three tests, 
the substantial proportionality test, with regard to athletic programs, which allows schools to 
comply with Title IX by offering athletic opportunities to male and female students that are 
proportional to the amount of each gender’s composition in the student body. 

At a meeting of the Commission on Opportunity in Athletics on December 4, 2002, you stated 
that in some cases. Title IX’s substantial proportionality test has created a “quota system.” 

Please explain your characterization of Title IX as “a quota system.” 
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RESPONSE: I do not believe that Title IX is a quota system. During the course of the 
work of the Secretary of Education’s Commission on Opportunity in Athletics, we heard 
testimony from college and university administrators that some in the Department of 
Education were misusing the concept of substantial proportionality in a way that 
administrators were, in effect, imposing quotas in an effort to pursue the worthy objective 
of expanding opportunities for women athletes, but had the adverse effect of decreasing 
opportunities for male athletes. 

13. You proposed requiring the Department of Education to use interest surveys instead of 
numeric measurements to assess whether discrimination is taking place. Your proposal was 
defeated 1 1 to 4. Yet, as Commissioner Foudy noted, using interest surveys as a basis for 
determining whether institutions are meeting Title IX requirements would simply maintain the 
status quo or, as she put it, “would freeze discrimination into place.” If we had used interest 
surveys to make assumptions about discrimination based on the pre-Title IX numbers, 
opportunities for women in athletics would have been unfairly limited. 

To what do you attribute the dramatic increase in participation in sports among women and girts 
following the enactment of Title IX? What rote do you believe Title IX has had on women in 
sports? Given the large increase in women’s participation in sports at athletic institutions in the 
thirty years since the enactment of Title IX, do you agree that interest often follows opportunity? 

RESPONSE: Although I am not a social scientist, it seems logical to me that Title IX 
deserves credit and praise for helping achieve one of the most profound positive 
developments in the Nation’s history: the dramatic increase in participation in sports 
among women and girls. I do agree that interest often follows opportunity. As a father of 
six children, including five daughters, and as a parent who believes that athletics should be 
a vital component of a child’s education, I am deeply committed to Title IX. Please allow 
me to clarify again that my concern focused on the fact that some in higher education have 
sometimes misused substantial proportionality to create a quota system. 

14. Asa member of the Commission on Opportunity in Athletics, you stated that the use of 
“numeric formulas” in the Title IX context violates the Equal Protection clause of the 
Constitution. At a meeting in January 2003, you stated: “The fundamental evil Title IX combats 
is treating members of a class defined by their gender.” You went on to assert that the 
Department of Education should never rely on numeric formulas, stating that “it is illegal, it is 
unfair, and it is wrong.” 

Do you object to the designation of gender as a class for purposes of Title IX challenges? Does 
this objection apply to all legal challenges using the equal protection clause or only to cases 
involving Title IX challenges? 

RESPONSE; I appreciate the opportunity to clarify my statement. My concern was 
limited to those instances in which some have misused substantial proportionality as a 
quota system. I do not object to the use of gender as a class for purposes of Title IX 
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challenges. If confirmed, I will follow the precedents of the Supreme Court and the B.C. 
Circuit on this issue. 

15. As you know, eight federal courts have upheld the substantial proportionality component of 
the Department of Education’s three prong test. Yet, you argue that the use of numeric 
measurements with regard to the substantial proportionality test violates the equal protection 
clause of the Constitution, and is therefore “illegal.” You have commented on the discrepancy 
between your views and the rulings of the courts, saying that the courts “got it wrong” and that 
you “don’t believe in the infallibility of the judiciary.” 

a. How do you reconcile your position that the substantial proportionality test is 
unconstitutional and “illegal” with these court rulings and the position of the Department of the 
Education to the contrary? 

RESPONSE: The Commission heard testimony from many college administrators who 
expressed concern that some had misused the concept of “substantial proportionality” and 
turned it, in some instances, into a quota system. That misuse of substantial 
proportionality influenced my views. 

As a policy adviser to the Department of Education, I did not believe that substantial 
proportionality should be used to seek compliance with Title IX because of the inherent 
risk that it would be misused by some as a quota system. In discussions with my colleagues 
on the Commission I argued that a quota system violates Title IX. I pointed out that the 
fact that the courts found the use of substantial proportionality permissible using a 
Chevron deference did not mean that substantial proportionality was a required measure of 
compliance under the statute, and that the Commission was free to recommend other 
means to expand opportunities for women. 1 was trying to make the point that even if 
substantial proportionality is a permissible means, it is not a required means. 

b. The President recently stated that it is important for judicial nominees to “not let their 
personal opinion get in the way of the law.” Given your strong personal views on Title IX and 
the substantial proportionality test, what assurances can you give the Committee that as a federal 
judge you will not allow your own personal opinion on Title IX to “get in the way”? 

RESPONSE: If confirmed, my role as a federal appeals court judge in a democratic 
society would be to follow the law regardless of any personal views 1 might have. As an 
appeals court judge on the D. C. Circuit, my commitment would include following the 
precedent declared by the United States Supreme Court and by the D. C. Circuit. 

16. In addition to the Title IX policies and the substantial proportionality test, are there other 
current legal standards that you think are based on cases that were wrongly decided, particularly 
with regard to other civil rights principles that involve numeric measurements as a means of 
gauging whether discrimination is taking place? 

RESPONSE: As a nominee to the U.S. Court of Appeals for the D.C. Circuit, I believe 
that it would be inappropriate for me to criticize any current legal standards, as it would 
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suggest that I had prejudged the issue. If confirmed, as a federal appeals court Judge I 
would be bound to follow the precedent of the Supreme Court and the D. C. Circuit. 

1 7. Affirmative action, which is used in education, employment, and government contracting to 
address the under-representation of minorities or women in a student body or workplace, requires 
numeric measurements. Do you also believe that the courts “got it wrong” with regard to the use 
of numeric measurements for affirmative action? 

RESPONSE: The Supreme Court has recognized in Hazelwood School District v. United 
States and Griggs. V. Duke Power, that statistical evidence can be effectively used to reveal 
illegal discriminatory conduct. If confirmed, as a federal appeals court judge I would be 
bound to follow the precedent of the Supreme Court and the D. C. Circuit. 

18. Please list two other areas of the law where in your opinion the courts whose decision is 
currently the law of the land “got it wrong.” 

RESPONSE; As a nominee to the U.S. Court of Appeals for the D.C. Circuit, I believe 
that it would be inappropriate for me to criticize any current legal standards, as it would 
suggest that I had prejudged the issue. If confirmed, as a federal appeals court judge I 
would be bound to follow the precedent of the Supreme Court and the D. C. Circuit. 
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RESPONSES OF THOMAS B. GRIFFITH 
TO THE WRITTEN QUESTIONS OF SENATOR DIANNE FEINSTEIN 

1) Bar Memberships: 

In your 2003 Utah Bar Journal article, “Lawyers and the Rule of Law,” you wrote “I am a 
relatively careful person.” Yet there are a couple of troubling instances where you have 
allegedly been less than careful, which have been highlighted by the press, and which you 
mentioned at your hearing. 

• First, for about three years, you let your D.C. law license lapse, and as a result you practiced 
law without a license. In your questionnaire to this Committee, you referred to the incident 
as “a clerical oversight,” and you claimed personal responsibility for it during your 
November hearing. 

• Second, even though you work as Brigham Young University’s general counsel in Utah, you 
do not have a license to practice law in Utah. 

11 Question: According to the Utah Supreme Court, the practice of law “not only consists of 
performing services in the courts of justice throughout the various stages of the matter, but in a 
larger sense involves counseling, advising, and assisting others in connection with their legal 
rights, duties, and liabilities.” Utah State Bar v. Summerhayes & Hayden (1995). The Web site 
of Brigham Young University states that “The Office of General Counsel represents BYU in all 
legal matters and provides legal counsel and services to all university departments and 
personnel.” Given that definition of your job, and given the Utah Supreme Court’s 
Summerhayes & Hayden definition of the practice of law, do you agree that you have practiced 
law in Utah since moving there in 2000? 

RESPONSE: Yes, although I have always done so in association with a Utah-licensed 
attorney, which is a practice approved by the Utah Bar. 

2) Question : Mr. Griffith, the U.S. Court of Appeals for the D.C. Circuit is the second most 
important judicial tribunal in the country. The legitimacy of the judges’ rulings stems from their 
ability to follow the law. Do you agree that if a nominee to that court — or any other — had 
engaged in the unauthorized practice of law, that action would cast serious doubts on the 
person’s qualifications for the federal bench? 

RESPONSE: Yes, assuming such a finding was made by the body charged with enforcing 
the relevant prohibition. 

3) Question: Please explain exactly when and how you discovered that you had been 
suspended from the D.C. Bar, and please be sure to address whether this discovery occurred as 
part of an attempt to become a member of the Utah Bar. 

RESPONSE: In October 2001, 1 asked my assistant to begin to assemble the materials I 
would need to apply to take the Utah Bar examination in the summer of 2002. She learned 
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that one of the documents called for in the application was a certificate of good standing 
from the District of Columbia Bar. She called the D.C. Bar on October 9, 2001 requesting 
the certificate and was told that it would be provided to me if I would simply pay my 
outstanding dues. She was also told reinstatement was simply a matter of paying past dues 
and a late fee if the lapse was not more than five years. That was the first time I learned 
that my D. C. Bar dues had not been paid. I paid ali outstanding dues on November 7, 
2001. I received a letter dated December 6, 2001 from the D.C. Bar stating that my 
membership had been reinstated to active status. 

4) Question: You began your job at Brigham Young University in 2000. Did you ever begin 
the process of applying for membership in the Utah Bar in 2000 or 2001? (This includes 
gathering papers, references, etc., for an application, even if you never actually submitted the 
application to the Utah Bar.) 

• If yes, then please fully explain how far the process proceeded; why you abandoned the 
process; and whether this is what prompted you to call the D.C. Bar to ask for a 
certificate of good standing, as you indicated at your hearing in your statement (quoted in 
the next section of this question). 

• If no, then please explain your following statement from your hearing: “My secretary 
came into the office and said she had just spoken with the D.C. Bar. We were inquiring 
about getting a certificate of good standing.” 

RESPONSE: I first began the process of applying for membership in the Utah Bar in the 
fall of 2001. I determined that the best time for me to study for and take the Utah Bar 
examination was in the summer of 2002. That determination was based on the ebb and 
flow of my work at the University and personal considerations. In October 2001, 1 asked 
my assistant to contact the Utah Bar and learn what steps I needed to take to make 
application to the take the Bar examination in the summer of 2002. As I mentioned in 
response to Question 3, one of the documents called for in the application was a certificate 
of good standing from the District of Columbia Bar. I prepared an application to take the 
Utah Bar examination in the summer of 2002 including the required references. I did not 
submit the application, however, because I learned in the March 2002 Utah Bar Journal 
that the Utah Supreme Court was considering a recommendation to adopt a reciprocity 
rule that might allow me to join the Utah Bar without taking the examination. Around this 
same time, I placed a telephone call to the then President of the Utah Bar, John Adams, in 
which he confirmed what I had read in the Utah Bar Journal. Mr. Adams reported the 
conventional wisdom was that the Court was likely to adopt some form of a reciprocity rule 
in the near future. Believing that I might soon be eligible to join the Bar without taking 
the examination, I decided not to take the examination and await the outcome of the 
Supreme Court’s deliberations. In 2002, the Court promulgated a reciprocity rule which I 
determined could not help me because it required residence in the prior jurisdiction from 
which reciprocity would be sought for three of the previous four years. By that time, I had 
resided in the District of Columbia for only two of the previous four years. 

51 Question: In your November 12, 2004 letter to Senator Hatch, you wrote: “Upon my arrival 
in Utah in August 2000, 1 conferred with my predecessor and other attorneys in Utah to 
determine whether I needed to become a member of the Utah Bar to carry out my duties. These 
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attorneys told me that I need not become a member of the Utah Bar provided that when 1 gave 
legal advice, I did so in close association with active members of the Utah Bar.” 

• Please give the names of all attorneys who gave you this advice, along with the dates (as 
accurately as possible) that you spoke with them. If they gave you any advice on this 
issue in writing, please provide copies. 

RESPONSE: As best I can recall, I had discussions about Utah Bar issues in the summer 
and fall of 2000 with Eugene Bramhail, my predecessor, Boyd Black, an Associate General 
Counsel of The Church of Jesus Christ of Latter-day Saints (LDS Church), and I may also 
have had discussions on these issues with Hal Visick, a former General Counsel at Brigham 
Young University. I may have had discussions with others that I cannot now recall. I 
received no advice from them in writing on this matter. 

6) Question: Did you read the Utah Bar rules regarding licensing of attorneys, in 2000 or 2001? 

RESPONSE: Although 1 have no specific recollection of doing so, I am confident that I 
looked at the rules governing admission to the Utah Bar. 

7) Question: If you did read the Utah Bar rules in 2000 or 200 ! , state what section of the Utah 
Bar rules then allowed a general counsel to fail to obtain a Utah law license, but to continue to be 
authorized to practice law Utah in some sort of “close association” with an attorney licensed in 
Utah. 

RESPONSE: I am aware of no sections of the Utah Bar rules that expressly permit an 
unlicensed attorney to practice in “close association” with a Utah-licensed lawyer. 

8) Question: Please refer to any written opinion from the Utah Bar, or from a committee of the 
Utah Bar, or any Utah state court, stating in effect that a lawyer who is not a member of the Utah 
State Bar may legitimately practice law in the state in some sort of “close association” with a 
Utah-licensed attorney. 

RESPONSE: I am aware of several letters to the Committee from current and former 
officials of the Utah Bar that state that the Utah Bar has advised that in-house counsel need 
not be a member of the Utah Bar provided that his or her legal work is done in association 
with a Utah lawyer and does not involve court appearances or filings. 

9) Question: In 2000 or 2001 , did you ever in writing request an advisory opinion from the 
Utah Bar association, asking whether you should take the Utah Bar exam? 

RESPONSE: No. 

10) Question: Was your predecessor as general counsel of Brigham Young University a 
member of the Utah Bar? 
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RESPONSE; Yes, but it is my understanding that he never took the Utah Bar 
examination. He was granted admission to the Utah Bar in 1981 without examination 
because he was a member of the Bar of the Trust Territory of the Pacific Islands. It is also 
my understanding that his predecessor at the University was also granted admission to the 
Utah Bar without examination. 

11) Question: Are the general counsels of other universities in Utah members of the Utah Bar 
Association? 

RESPONSE: I do not know, but I am aware of other in-house counsel in Utah who are not 
members of the Utah Bar. 

12) Question: At your hearing, Chairman Hatch asked you: . . the Utah Bar advised 

you of what you could do in order to avoid the unlawful practice of law while remaining 
in your current position as General Counsel to Brigham Young University, Now, have you 
adhered to those recommendations?” You responded, “Absolutely. . . . They describe 
precisely what I have been doing since arriving in Utah.” Please refer to the letter from 
Utah Bar General Counsel Katherine Fox to you, dated May 14, 2003, that advised you: 

“You are fortunate, however, to have a viable option remaining, i.e,, admittance by 
examination and I would encourage you to start preparing your application as soon as 
possible.” 

• Given Ms. Fox’s recommendation that you prepare to take the Utah Bar exam “as 
soon as possible,” do you stand by your sworn testimony that you “absolutely” 
have done everything that the Utah Bar Association advised you do to? 

RESPONSE: Yes, in view of Chairman Hatch’s question. 1 understood Ms. Fox’s advice 
to be that, until I became a member of the Utah Bar, it was necessary that when my 
responsibilities at the University required me to provide legai advice, I carry out those 
responsibilities in conjunction with a member of the Utah Bar. That describes the way I 
have organized my affairs at the University since my arrival in August 2000. In addition, 
several current and former officials of the Utah Bar have confirmed in letters to the 
Committee that I was conducting my activities appropriately. 

13) Question: The May 14, 2003, letter from the Utah Bar stated that, if you fail to take the bar 
entrance exam as soon as possible, that “you should carefully review your cunent duties.” Did 
you follow that advice from the Utah Bar? If so, what changes to your work did you make? Did 
you submit the changes to the Utah Bar for review? Did the Utah Bar approve the changes? 
Please submit all supporting documents. 

RESPONSE: I did not because I had organized my work at the University consistent with 
this advice since my arrival in August 2000. There was no need, therefore, to make any 
changes to the way I did my work. 

14) Question: At your hearing, you stated, “I knew that most of my legal work was going 
to be involved with Federal statutes, with Federal regulations, and so I organized my 
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office accordingly.” Since you began work at the University, what percentage of your 
legal work at the University has pertained to federal law? What percentage has pertained 
to Utah State law? What percentage has pertained to other areas of law? 

RESPONSE: I have no vray of precisely identifying the percentages called for. My rough 
estimate is that less than 10% of ray work at the University involves matters of Utah law. 
The overwhelming majority of my legal work at the University involves matters of federal 
statutory, regulatory, and constitutional law, and the interpretation of University policy. 

151 Question: In the application to the Utah Bar that you submitted in February of 2004 — 
meaning, this year — you checked “No” to Question Number 52; “Have you ever been disbarred, 
suspended, censured, sanctioned, disciplined or otherwise reprimanded or disqualified, whether 
publicly or privately, as an attorney?” You gave that answer even though the D.C. Bar had 
suspended you for years. At your hearing, you stated, “I was just saying the thought never 
occurred to me that that might cover-that someone might argue that that had something to do 
with this administrative action that was taken.” What part of Question Number 52 do you find to 
be ambiguous? 

RESPONSE: At the time, I had no thought that the form was asking a question that would 
cover the lapse of my membership for an inadvertent failure to pay my bar dues. Rather, I 
read the question as calling for discipline for misconduct, not a purely administrative 
sanction. Given the concern that has been expressed about my answer and out of an 
abundance of caution, were I to fdl out the same application today, I would answer “Yes” 
and explain the lapse in my membership just as I did in response to Question 11 on my 
Senate Judiciary Committee Questionnaire where I was asked whether my bar 
membership had ever lapsed. 

161 Question: Have you ever signed any affidavits for a client since August, 2000? If so, how 
did you represent yourself in each affidavit? Please provide supporting documentation, if 
available. 

RESPONSE: I am not aware of any affidavits that I have signed for a client since August, 

2000. 


Ill Title IX Funding for Women Athletes in Schools: 

In 2002 and 2003, you served on a committee to advise Education Secretary Paige on Title IX 
and funding for women athletes in schools. One anchor of Title IX is the test to ensure that 
schools receiving federal money create opportunities for women’s athletics in proportion to the 
number of women at the school. 

Title IX and the “proportionality” test have had amazing success. According to the National 
Women’s Law Center, the number of intercollegiate women athletes has grown from fewer than 
32,000 nationwide in 1972, to over 150,000 today. You stated when we met that you do support 
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Title LX, and that as the father of daughters, you are proud of the advancement for women 
student athletes that Title IX has made possible. 

Yet you have proposed eliminating the proportionality test. In fact, you have criticized the test in 
the harshest of terms. Specifically, you have stated: “Numeric formulas [for athletic 
opportunities for women at schools] violate the express terms of the statute. They violate the 
equal protection clause of the Constitution. They are morally wrong and logically flawed.” 
(Source; Title IX Commission, Washington, DC, Jan. 30, 2003, at 26-27) 

1) Question: Given that you have such strong and critical feelings about a civil rights law like 
the proportionality test - saying that the law is “morally wrong” is very sharp language - will 
you uphold other laws that you view as morally suspect, if you become a judge? How can you 
convince us that you will? 

RESPONSE: If confirmed as a federal appeals court judge, my responsibilities would 
require me to apply the law impartially regardless of my personal policy preferences, 
following the precedents and instruction of the Supreme Court and the D. C. Circuit, in 
light of the facts of the particular dispute to be adjudicated, and with the benefit of the 
careful arguments of counsel. I have demonstrated throughout my career, and especially 
as Senate Legal Counsel, that I take an oath seriously. 1 would not allow my personal 
preferences to influence my duty as a judge. 

2) Question: Given that you do not think women's sports should be funded in proportion to 
their attendance, there may be some concern about what some parties will think of your fairness. 
If you are confirmed, do you think that women who come before you with cases involving 
abortion, contraception, sexual harassment, sexual discrimination, and other women’s issues can 
trust that you will be fair to them? 

RESPONSE: 1 disagree with the premise of the question that “[1] do not think women’s 
sports should be funded in proportion to their attendance.” Nothing I have said supports 
that view. 1 have opposed using quotas as a means of measuring compliance with Title IX. 
Some have interpreted strict proportionality to mean quotas. If confirmed, women who 
appear before me in cases involving women’s issues absolutely can trust that I will treat 
them fairly and according to the law. Those who know me best have written to the 
Committee about my fairness and commitment to the rule of law. Those letters also 
include expressions of support from women who know of and affirm my commitment to 
expand opportunities for women in all areas of our society. 

3) Question: You stated that you think that the proportionality test is not fair. Your exact 
words were: “1 don’t dispute that numeric formulas are more efficient . . . but I don’t think 
efficiency is the value here. Fairness is the value here. And I think when we slip into numeric 
formulas we compromise fairness . . . .” (Source: Title IX Commission, Transcript, January 30, 
2003, at page 110-111 ). Mr. Griffith, others would say that the opposite seems true. They 
would say that it seems to be the very model of fairness for a school to support women’s athletics 
at the same level that women are enrolled at the school. How would you respond? 
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RESPONSE: The Commission heard testimony from many college administrators who 
expressed concern that some had misused the concept of substantial proportionality and 
tnrned it, in some instances, into a quota system. It was this misuse of substantial 
proportionality that was the focus of my concerns. I supported a recommendation on 
substantial proportionality that addressed some of the issues relating to fairness. 
Recommendation 14 provided, “If substantial proportionality is retained as a way of 
complying with Title IX, the Office for Civil Rights should clarify the meaning of 
substantial proportionality to allow for a reasonable variance in the relative ratio of 
athletic participation of men and women while adhering to the nondiscriminatory tenets of 
Title IX.” The purpose of the recommendation was to demonstrate that while a school that 
funds in proportion to enrollment may be fair, that does not mean that a school that fails to 
do so is necessarily being unfair and discriminatory. 

4) Question: Again, to repeat the line that you used to describe the proportionality test on 
January 30, 2003, you said it is “morally wrong and logically flawed.” Are there other civil 
rights statutes you think are “morally wrong”? 

RESPONSE: I appreciate this opportunity to clarify my statement. I do not think that Title 
IX is “morally wrong.” To the contrary, I believe it is among the most profound advances 
in civil rights in the history of our Nation. I had stated only that the use of quotas in 
support of the worthy objective of expanding opportunities for underrepresented groups is 
wrong. 

If confirmed, my role as a federal appeals court judge in a democratic society is to follow 
the law regardless of whether 1 have any personal preference in a dispute. As an appeals 
court judge on the D.C. Circuit, my commitment would include following the precedent 
declared by the United States Supreme Court and by the D.C. Circuit. 

Si Question: All eight of the U.S. Circuit Courts that have considered legal challenges to the 
proportionality test have upheld it. But you stated on the committee on January 30, 2003, that “I 
think they were wrong.” (Source: Title IX Commission, Transcript, January 30, 2003, at page 
106.) Mr. Griffith, if you are confirmed, will you view it as your constitutional obligation to 
correct mistaken precedents? 

RESPONSE: No, If confirmed, my role as a federal appeals court judge in a democratic 
society is to follow the law regardless of whether I have any personal preferences in a 
dispute. As an appeals court judge on the D. C. Circuit, my commitment would include 
following the precedent declared by the United States Supreme Court and by the D. C. 
Circuit. 

6) Question: You have also said “I don’t believe in the infallibility of the courts.” (Source: Title 
IX Transcript, at page 106.) Does that mean that there should be concern about how you will 
treat precedent, both of the D.C. Circuit and of the Supreme Court, if you are confirmed? 

RESPONSE: No. If confirmed, my role as a federal appeals court judge in a democratic 
society is to follow the law regardless of whether I have any personal preferences in a 
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dispute. As an appeals court judge on the D. C. Circuit, my commitment would include 
following the precedent declared by the United States Supreme Court and by the D. C. 
Circuit. 

7 ) Question: Your sharp opposition to the use of numbers, statistics, and “proportionality” also 
concerns me, because so many civil rights and anti-discrimination laws have some type of 
proportionality at their core. For instance, in employment discrimination cases, courts often look 
to similar “proportionality” statistics to decide whether a company’s test for hiring has the effect 
of disqualifying minorities or women at a much higher rate than white or male applicants. The 
Supreme Court allowed this sort of analysis in Griggs v, Duke Power, 401 U.S. 424 (1971). 

How can you convince critics of your views that, given your extreme criticism of statistics and 
numeric standards in the realm of Title IX, you will respect other laws that use numeric 
standards? 

RESPONSE: My limited criticism of the way some in the Department of Education have 
used substantial proportionality is not a criticism of the use of statistical evidence in civil 
rights disputes. Title IX itself expressly allows for the use of statistical evidence to show 
“an imbalance” exists in opportunities for men and women. And as the Supreme Court 
has recognized in Hazelwood School District v. United States and Griggs v. Duke Power, 
statistical evidence can be effectively used to reveal illegal discriminatory conduct. As an 
appeals court judge, I would be bound to follow Supreme Court precedent regarding the 
use of statistical evidence. 


nil Regulatory Law and the D.C. Circuit 

As you know, the D.C. Circuit is unique in that so much of its docket concerns legal issues 
involving federal regulatory agencies. However, looking at your background, there seems to be 
a relative lack of regulatory law experience. 

Specifically, your regulatory experience seems to be limited to serving on a committee that 
advised the Secretary of Education, and some work you performed on the Line Item Veto Bill. 

Given that relatively minimal experience in regulatory law, do you have the knowledge you will 
need to parse the extremely intricate disputes of regulatory law that come before the D.C. 
Circuit? 

RESPONSE: I believe that I do. In addition to my experience as Senate Legal Counsel, 
which included representing the institutional interests of the United States Senate in the 
impeachment trial of President Clinton, in the two Line Item Veto Act cases that made 
their way to the Supreme Court, and in some of the most intricate and complex 
investigations in the history of the Senate, almost all of my experience at the Washington, 
D. C. law firm of Wiley, Rein & Fielding, first as an associate and later as a partner, 
involved regulatory matters. During 1999 and 2000, 1 served as General Counsel to the 
Advisory Commission on Electronic Commerce, which was created by Congress to make 
recommendations regarding the difficult issue of whether states should be allowed to levy 
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and collect sales tax on the purchase of goods over the Internet. During 1992, 1 was also the 
principal associate representing Ernst and Young in a highly publicized and complicated 
investigation by the Office of Thrift Supervision related to the firm’s involvement in audit 
work done for failed thrifts. Prior to making Ernst and Young the target of an 
investigation, the OTS had successfully frozen the assets of the Kaye Scholer law firm 
following an investigation of its legal work for failed thrifts. As the principal associate in 
this representation, I supervised and coordinated a team of approximately 20 lawyers who 
were helping prepare a response to the OTS investigation. The investigation ended with a 
settlement that involved a $400 million payment from Ernst and Young to the government. 
As a litigator at Wiley, Rein & Fielding, many of my cases involved complex commercial 
disputes regarding the costs and liabilities associated with compliance with state and 
federal environmental protection statutes and regulations. As Assistant to the President 
and General Counsel at one of the Nation’s largest universities, I am deeply involved on a 
regular basis with compliance issues related to federal statutes and regulations. 


rV) Senate versus the Supreme Court 

From your experience as Senate Legal Counsel, you are acutely aware of the centrality of 
Congress to our democracy. The Supreme Court, however, in recent years has chipped away 
Congress’ ability to legislate. For instance; 

• In United States v. Lopez (1995), the Supreme Court narrowed Congress’ ability to legislate 
under the Constitution’s Commerce Clause, by striking down a law that made it a crime to 
carry firearms near schools. 

• In United States v. Morrison (2000), the Supreme Court also used the Commerce Clause, to 
strike down key sections of the Violence Against Women Act. 

• In Kimel v. Florida Board of Regents (2001), the Court made the Age Discrimination in 
Employment Act inapplicable to the states, and narrowed Congress’ ability to legislate under 
the 14th Amendment. 

II Question: From your work in the Senate, it is clear that you appreciate Congress’ 
constitutionally broad power to legislate. But as a judge you will have to follow Supreme Court 
precedent that might lead you to strike down our laws. If you are confirmed to the D.C. Circuit, 
how will you reconcile that tension? 

RESPONSE: As a federal appeals court judge, my oath of office would require me to 
follow the precedent of the Supreme Court of the United States and the District of 
Columbia Circuit where appropriate, which I would do. 

2) Question: From 1996 through the present, you have served as a senior advisor of the 
“Federalism and Separation of Powers Practice Group” of the Federalist Society. In the 
name of Federalism and separation of powers, many conservatives, and many members 
of the Federalist Society, support legal theories that would effectively eliminate the 
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constitutional basis for many of our federal laws. As Jeffrey Rosen wrote recently in The 
New Republic, much is at stake; “This radical logic . . . would represent a declaration of 
war on Congress, preventing the legislature from prohibiting race and sex discrimination 
in programs that receive federal funds and calling into question Title VI of the 1964 Civil 
Rights Act and Title IX of the 1 972 Education Amendments.” What can you say to be 
clear that you will have a proper respect for the laws that Congress passes? 

RESPONSE: I have a great respect for Congress. If confirmed, I would review all federal 
statutes with the initial presumption that they were constitutional. At the same time, the 
Supreme Court has stated that there are limits to Congress’s powers. As a federal appeals 
court judge, my oath of office would require me to follow the Constitution, the laws of 
Congress, the regulations of federal agencies, and the precedent of the Supreme Court of 
the United States and the District of Columbia Circuit, which I would do. 


V) Supreme Court Decisions: 

1) Question: Do you think that the Supreme Court’s decision in Griswold v. Connecticut was 
wrong? 

2> Question: Do you think that the Supreme Court’s decisions in Planned Parenthood v. Casey 
and Roe v. Wade were wrong? 

31 Question: Do you think that the Supreme Court’s decision in Lawrence v. Texas was wrong? 

41 Question: If it were up to you, would the Constitution guarantee a right to privacy? 

RESPONSE: As a federal appeals court judge, my oath of office would require me to 
follow the precedents of the Supreme Court of the United States in Griswold v. Connecticut, 
Planned Parenthood v. Casey, Roe v. IVade, and Lawrence v. Texas. The Supreme Court has 
recognized a right to privacy in these and other cases. I would follow that precedent. 

51 Question: Will your personal views prevent you from upholding and interpreting fairly the 
Constitution’s guarantees of the right to contraception; women’s right to choose; adults’ right to 
private, consensual intimate relations; and Americans’ right to privacy? 

RESPONSE: My personal views would play no role in my decisions as a judge. As a 
federal appeals court judge, my oath of office would require me to follow the precedents of 
the Supreme Court of the United States in Griswold v. Connecticut, Planned Parenthood v. 
Casey, Roe v. Wade, and Lawrence v. Texas. The Supreme Court has recognized a right to 
privacy in these and other cases. I would follow that precedent. 

61 Question: Please name three constitutional Supreme Court decisions from the last thirty 
years or so that you disagree with, and please state the basis for your disagreement. 


10 



594 


RESPONSE: I believe that it would be inappropriate for me to answer this question. If 
confirmed as a federal appeals court judge, I would be obligated to follow the precedent of 
the Supreme Court. Were I to make a comment expressing personal disagreement with a 
decision of the Supreme Court, which I am bound by oath to follow, it would reduce the 
confidence and trust in my impartiality that a litigant who might appear before me is 
entitled to have as he or she enters into a federal court. 


Vn Personal Political Views: 

Mr. Griffith, you wrote last year in the Utah Bar Journal, that your “personal political views are 
closely aligned with those of Senator Rick Santorum,” (Source: Utah Bar Journal, “Lawyers and 
the Rule of Law,” 2003, at Page 16) 

Senator Santorum is a respected member of the Senate. And he has also made some very strong 
comments about the constitutional right to privacy. 

1) Question: In an interview with the Associated Press on April 7, 2003, Senator Santorum 
stated: “If the Supreme Court says that you have the right to consensual sex within your home, 
then you have the right to bigamy, you have the right to polygamy, you have the right to incest, 
you have the right to adultery. You have the right to anything.” Do you agree with Senator 
Santorum? If not, why not? 

RESPONSE: To my knowledge, the Supreme Court has not ruled that the right to privacy 
includes “the right to bigamy, . . . the right to polygamy, . . . the right to incest, . . . the right 
to adultery, . . . the right to anything.” It would not be appropriate for me to discuss the 
ramifications in other contexts of a particular ruling, as those matters could conceivably 
come before me if confirmed as a judge. If confirmed, I would follow the precedent of the 
Supreme Court. 

2, Question: In a September 1 7, 2003 Senate speech. Senator Santorum said: “1 refer to Roe v. 
Wade as Dred Scott II because it is exactly the same principle upon which Dred Scott was 
decided. Dred Scott was decided saying that the rights of a human being were subject to the 
rights of another person.” Do you agree with Senator Santorum? If not, why not? 

RESPONSE: It is not my understanding that Roe v. Wade and Dred Scott were decided by 
the same Supreme Court on the same legal basis. The Roe decision was based, in part, 
upon the right to privacy. If confirmed as a federal appeals court judge, I would follow the 
precedent of the Supreme Court including Roe v. Wade as modified by Planned Parenthood 
V. Casey and its progeny. 
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RESPONSE OF THOMAS B. GRIFFITH 
TO THE WRITTEN QUESTIONS OF SENATOR EDWARD M. KENNEDY 


1 . While you served on the Department of Education’s Commission on Opportunity in 
Athletics (“Title IX Commission”), you offered a proposal that would have eliminated 
the “substantial proportionality” test for compliance with Title IX, the landmark law 
barring sex discrimination in education, including in athletic programs. You have 
admitted that your proposal to eliminate the substantial proportionality test was “radical,” 
and, in fact, the Commission rejected it by a vote of 1 1 to 4, Nonetheless, you defended 
your position on the substantial proportionality test in the strongest possible terms, stating 
that you were “unalterably opposed to any numeric formulas which attempt to capture the 
spirit of Title IX” and that the substantial proportionality test is “illegal, imfair, and 
wrong” and even “morally wrong.” 

a. Every federal court of appeals to consider the issue, and the Department of 
Education in every Administration since Nixon’s, have all concluded that the 
substantia! proportionality test reflects an appropriate means of measuring Title 
IX compliance. Yet in defending your opposition to the substantial 
proportionality test, you stated that it violates the language and spirit of Title IX, 
as well as the Equal Protection Clause of the Constitution. How do you reconcile 
your statements with the fact that every significant source of guidance on the 
interpretation of Title IX has concluded that the substantial proportionality test 
comports with the statute and Constitution? 

b. Please explain in detail why you believe the substantial proportionality test is 
inconsistent with Title IX and why you view that test as unconstitutional. 

c. The transcript of the Commission meeting at which your proposal on the 
substantial proportionality test was discussed shows that you defended your 
proposal based on your personal and policy views - disregarding the legal 
reasoning of courts that have upheld the substantial proportionality test. As noted 
above, all of the federal appellate courts that have considered the issue have 
rejected challenges to the legality of the substantial proportionality test. You 
dismissed the importance of these court decisions, saying that the courts “got it 
wrong” and that you “don’t believe in the infallibility of the judiciary.” 

1 am troubled by your willingness to advocate what you admit is a “radical” 
change in well-established interpretation of a landmark civil rights law based on 
your personal views, rather than on detailed legal reasoning. What assurance can 
you give this Committee that, if confirmed, you will decide cases based on the 
law, rather than your personal opinion? 

RESPONSE: As a member of the Title IX Commission, I was acting as a policy adviser to 
the Secretary of Education. In that capacity, I came to the belief that substantial 
proportionality should not be used to pursue the worthy objective of expanding 
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opportunities for women in intercollegiate athletics because of the inherent risk that it will 
be misused by some as a quota system. The Commission heard testimony that some had 
misused the concept of substantial proportionality and turned it, in some instances, into a 
quota system. While serving on the Commission I argued that gender quotas should not be 
used in intercollegiate athletics for at least three reasons. First, the express language of 
Title IX forbids the use of gender quotas. Second, quotas are unfair. Third, using quotas 
creates a resentment that has served to undermine some popular support for Title IX. 

In the discussions surrounding the use and misuse of substantial proportionality, there 
were some who argued that the fact that a number of federal appeals courts had rejected 
challenges to substantial proportionality limited the ability of the Commission to make 
recommended changes. In response, I pointed out that the fact that the courts found the 
use of substantial proportionality permissible using Chevron deference did not mean that 
substantial proportionality was a required measure of compliance under the statute, and 
that the Commission was free to recommend other means to expand opportunities for 
women. 1 was trying to make the point that even if substantial proportionality is a 
permissible means, it is not a required means. 

If confirmed as a federal appeals court judge, I would be required to look at the issue anew 
in keeping with my duty to apply the law impartially regardless of my personal policy 
preferences, in accordance with the precedents of the Supreme Court and the D. C. Circuit, 
in light of the facts of the particular dispute to be adjudicated, and with the benefit of the 
careful arguments of counsel. If my prior statements on this issue were to require my 
recusal from a case under rules governing recusal, I would recuse myself accordingly. I 
have demonstrated throughout my career, and especially as Senate Legal Counsel, that I 
take an oath seriously. I would not allow my personal preferences to influence my duty as 
a judge. In my view, a judge is bound by oath to follow the law as set forth in statute, 
regulation, and binding precedent, regardless of his or her personal preferences. 


2. Given your willingness to dismiss the conclusions of every federal appellate court to consider 
the legality of the substantial proportionality test, what assurances can you offer that, as a federal 
judge, you would give due consideration to the opinions of other federal courts? What assurance 
can you give that you would respect legal precedent? 

RESPONSE: If confirmed as a judge on the U.S. Court of Appeals for the D.C. Circuit, I 
would be bound to follow all applicable Supreme Court and D.C. Circuit precedent, and 
would do so. If there were no applicable precedent from the Supreme Court or D.C. 
Circuit, I would look to other circuits for guidance. I have demonstrated throughout my 
eareer, and especially as Senate Legal Counsel, that I take an oath seriously. I would not 
allow my personal preferences to influence my duty as a judge. In my view, a judge is 
bound by oath to follow the law as set forth in statute, regulation, and binding precedent, 
regardless of his or her personal preferences. 

a. You’ve used the term “quota” to describe the Department of Education’s Title 
IX athletics guidelines, or at least the substantial proportionality test they 
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adopt. But this test says only that because Title IX allows gender segregation 
on sports teams and schools decide the number of slots allotted to students of 
each gender, one way for schools to show they treat both male and female 
students fairly is to show that female students are receiving opportunities in 
proportion to their enrollment. Thus if half or the students are female, a 
school may show compliance with Title IX by allocating half of athletic slots 
to girls. Please explain why this is not simply a way to show fairness? 

RESPONSE: I do not believe that the use of substantial proportionality inevitably leads to 
the use of gender quotas. The focus of my concern on the Commission was the misuse of 
substantial proportionality. The Commission heard testimony that some were misusing 
substantial proportionality by turning it into a quota system. During my service on the 
Commission I argued that the language of Title IX forbids discrimination and granting 
preferential treatment based on gender to correct imbalances. The language of the 
regulations speaks in terms of “[w]hether the selection of sports and level of competition 
effectively accommodate the interests and abilities of members of both sexes.” 34 C.F.R. § 
106.41 (c)(1) (1998). Those principles should guide the enforcement of Title IX because 
they are the law. 

b. I’m concerned that your opposition to “numeric measures” in the Title IX 
context may extend to core civil rights principles in other areas. You have 
stated that use of numeric measures of discrimination is a “fundamentally 
unfair way of going about remedying discrimination,” Yet courts have long 
recognized that gross statistical disparities may constitute evidence of 
intentional discrimination in the employment context. 

a. Please explain in detail whether you believe the use of statistical 
evidence to prove intentional discrimination is wrong, “fundamentally 
unfair,” or unconstitutional, and the reasons why or why not. 

b. If you do believe that use of statistical evidence to show intentional 
discrimination is wrong or unconstitutional, please explain how you 
reconcile that view with the Supreme Court’s decision in Hazelwood 
School District v. United States . 

RESPONSE: My limited criticism of the way some have misused substantial 
proportionality is not a criticism of the use of statistical evidence in civil rights disputes. 
Title IX itself expressly allows for the use of statistical evidence to show “an imbalance” 
exists in opportunities for men and women. And as the Supreme Court has recognized in 
Hazelwood School District v. United States and Griggs v. Duke Power, statistical evidence can 
be effectively used to reveal illegal discriminatory conduct. As an appeals court judge, 1 
would follow Supreme Court precedent regarding the use of statistical evidence. As a 
member of the Commission, 1 pointed out that in the language of Title IX itself, Congress 
recognized that statistical evidence could be used to show an imbalance, but that numeric 
formulas could not be used to grant members of one sex preferential treatment to correct 
an imbalance. 
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e. Title VIl of the Civil Rights Act of 1964, as amended, provides for disparate 
impact cases, in which statistical measures are used to determine whether 
employment practices that may appear neutral have a disproportionate, 
adverse impact based on race, national origin, gender, or religion. 

a. Do you believe that Title VII’s disparate impact provisions are 
illegitimate or unconstitutional because they rely on “numeric 
measures”? If so, please explain how you reconcile that view with 
Supreme Court cases such as Griggs v. Duke Power Company . 

b. If you believe that disparate impact cases are legitimate, how do you 
reconcile that view with your staunch opposition to the substantial 
proportionality test for measuring compliance with Title DC? . 

c. If you find numeric measures "unfair” and “wrong” even in sex- 
segregated settings, where they are simply a means of determining 
whether discrimination is occurring in the allocation of opportunities 
to men and women, please describe in detail whether (and in what 
circumstances, if any) you believe the use of numeric measures of 
discrimination is ever acceptable. 

RESPONSE: No, I do not believe that Title VH’s disparate impact provisions are 
illegitimate or unconstitutional because they rely on “numeric measures”. My limited 
criticism of the vvay some have misused substantial proportionality is not a criticism of the 
use of statistical evidence in civil rights disputes. Title IX itself expressly allows for the use 
of statistical evidence to show “an imbalance” exists in opportunities for men and women. 
And as the Supreme Court has recognized in Hazelwood School District v. United States and 
Griggs V. Duke Power, statistical evidence, including “numeric measures,” can be effectively 
used to reveal illegal discriminatory conduct. As an appeals court judge, I would follow 
Supreme Court precedent regarding the use of statistical evidence. As a member of the 
Commission, I pointed out that in the language of Title IX itself. Congress recognized that 
statistical evidence could be used to show an imbalance, but that numeric formulas could 
not be used to grant members of one sex preferential treatment to correct an imbalance. 

d. The Supreme Court has upheld the use of affirmative action measures to 
remedy the effects of discrimination. Is it your view that any use of 
numerical measures to fashion affirmative action programs is illegitimate or 
unlawful? 

RESPONSE: It is my understanding that the Supreme Court has permitted the use of 
numerical measures in the fashioning of some affirmative action programs. If confirmed as 
a federal appeals court judge, I would be bound to follow the precedent of the Supreme 
Court. 
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7. When you were on the Title IX Commission and after your work on the Commission 
had concluded, you criticized the Department of Education’s procedure in adopting its 
current Title IX policies because the Department did not follow formal notice-and- 
comment rulemaking. Specifically, on January 29, 2003, you stated, that “a good 
portion of the way Title IX is interpreted, enforced today, comes as a result of decisions 
that were made apart from the law-making, rule-making process. And that shouldn’t 
stand.” You also remarked that “[i]t shouldn’t be decisions that are made by career 
people or even political people at the Department of Education. . . . You’ve got two 
options here in our system. Congress can pass a statute telling us what the law is, or 
Congress can pass a statute telling us what the law is and then delegate to the 
Department of Education the authority to promulgate regulations consistent with that 
law.” 


a. Do you believe that the Department of Education’s Title IX athletics 
guidelines (its 1979 Policy Interpretation and subsequent reaffirmation 
of it) are invalid or not entitled to deference from the courts because 
those guidelines were not promulgated pursuant to notice-and- 
comment rulemaking? Do you believe that these federal guidelines are 
due any deference from courts interpreting Title IX? 

b. If you do not believe the Title IX guidelines are invalid, what degree 
of deference do you think guidelines like these deserve? If you believe 
that federal guidelines adopted using procedures like those used in 
adopting the Title IX guidelines are due some degree of deference by 
the courts, how do you reconcile that view with your previous 
statements suggesting that the process used to adopt the Department of 
Education’s Title IX guidelines is invalid? 

c. If you think the Department of Education’s Title IX athletics 
guidelines are due no deference by the courts, please explain how this 
can be reconciled with established Supreme Court precedents holding 
that agency actions are entitled to some degree of deference, even if 
they were not subjected to notice and comment rulemaking? For 
instance, in the 2000 case Christensen v. Harris County . Justice 
Thomas wrote that agency interpretations that do not go through 
notice-and-comment rulemaking “do not warrant Chevron-style 
deference, but are still ‘“entitled to respect.’” What assurances can 
you offer that you would comply with Supreme Court precedent on 
this issue? 

RESPONSE: I have never stated that the guidelines are invalid or not entitled to 
deference, nor would it be appropriate for me to offer an opinion on a matter that 
might conceivably come before me if confirmed as a federal judge. The judicial 
deference they are due is set forth by the Supreme Court in Christensen v. Harris 
County, which I would be bound to follow as a federal appeals court judge. 
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8. If confirmed, what degree of deference would you give to other agency guidance 
that did not go through notice and comment rulemaking, such as EEOC guidance 
on sexual harassment? 

RESPONSE: The judicial deference the agency guidance is due is set forth by the Supreme 
Court in Christensen v. Harris County, which I would be bound to follow as a federal 
appeals court judge. 
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RESPONSES OF THOMAS B. GRIFFITH 
TO THE WRITTEN QUESTIONS OF SENATOR PATRICK J. LEAHY 


D.C. BAR DUES 

! . At your hearing on November 16, 2004, you testified that when you began your job as Senate 
Legal Counsel you notified the D.C. Bar of a change of address. Do you have any records 
reflecting that notification? 

RESPONSE: I have attached a copy of the Annual Registration Statement for the D.C. 
Bar that I sent to the D.C. Bar on June 30, 1995 along with a personal check for my dues 
covering the 1995-96 Bar year. According to the statement, I notified the D.C. Bar of my 
new office address and requested that I receive mail at my home address. 

2. You testified that you received and paid dues notices from the D.C. Bar in 1995, 1996 and 

1997. Do you have any records reflecting that you received and paid these notices? 

You did not testify whether you paid your dues on time during that period or whether you were 
previously late in paying your dues and whether such late payment previously resulted in your 
D.C. Bar membership lapsing. What are the facts regarding your bar membership in 1995, 1996 
and 1997? 

RESPONSE: I have attached the only records I have, which show that I paid my D.C. Bar 
dues in a timely fashion in 1995 with a personal check and that 1 paid my D.C. Bar dues in 
1996 when I received notice from the D.C. Bar. From the records of the D. C. Bar, which 1 
understand have been made available to the Committee, and as I set forth in my November 
12, 2004 letter to the Committee, “While working as Senate Legal Counsel, I was late in the 
payment of my bar dues in 1996 and 1997. My 1997 dues were not paid until January 

1998, causing a temporary suspension of a little over a month.” 1 have no recollection of 
any of this and base my answer on the records I have attached and on what 1 have been 
told about the records of the D. C. Bar. 

3. You testified that you do not recall having received a dues notice from the D.C. Bar in 1998. 
Do you have any reason to believe that such a notice and follow up notices of nonpayment were 
sent by the D.C. Bar as part of its normal course of business? 

RESPONSE: I have no information regarding whether the D. C. Bar sent me a dues notice 
and any follow-up notices of nonpayment for 1998. I have no recollection of receiving any 
such notices. It is my understanding that the D. C. Bar has no record of sending me such 
notice. 

4. a. From the time you were suspended from the D.C. Bar in the fall of 1998 through the time in 
1999 when you left the Senate, did you sign any pleadings that were submitted to any court of 
law in the District of Columbia? 
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RESPONSE: Yes. I was suspended from tbe D.C. Bar for my inadvertent failure to pay 
dues on November 30, 1998. I left my office as Senate Legal Counsel on April 18, 1999. 
Between those dates, I signed papers filed with courts in the District of Columbia in the 
following matters: William L. Singer v. Office of the Senate Sergeant at Arms v. Office of 
Senate Fair Employment Practices, No. 98-6002, 98-6003 (Fed. Cir.); and Lois E. Adams, et 
al. V. William Jefferson Clinton, et al., C.A. No. 98-1665 (D.D.C.). 

b. Did you move in any court to be admitted to practice pro hac vice in any other jurisdiction? c. 
Did you personally appear in any court in any jurisdiction during that period of time? d. Did you 
make any arguments before any court in any jurisdiction during that period of time? 

RESPONSE: No. 

5. You testified that when you began your job as Senate Legal Counsel you notified the D.C. Bar 
of a change of address, a. When you moved back to private practice at Wiley, Rein and Fielding 
in 1 999, did you again notify the D.C. Bar of a change of address? b. If so, do you have any 
records reflecting that notification? c. If you did not notify the D.C. Bar of a change of address, 
why not? 

RESPONSE: I have no recollection of doing so, and Wiley, Rein & Fielding has no record 
of doing so. I do not know why that was not done other than that it was an unintentional 
oversight. 

6. During the time that you were back at Wiley, Rein and Fielding in 1999 and 2000, did you 
ever discuss with anyone at the firm, either lawyers or administrators or anyone else, the subject 
of the payment of your D.C. Bar dues and whether or not the firm would pay them? 

RESPONSE: I have no recollection of the matter. 

7. During the time that you were back at Wiley, Rein and Fielding in 1999 and 2000, were there 
other attorneys who joined or left the firm whose bar membership and dues would have had to be 
tracked by the firm or were you the only one? 

RESPONSE: According to Wiley, Rein & Fielding, in 1999, 31 attorneys joined the firm 
and 39 left; in 2000, 35 attorneys joined the firm and 22 left. 

8. During the time that you were back at Wiley, Rein and Fielding in 1999 and 2000, were you 
ever asked to sign any documents affirming or to affirm orally your membership in the D.C. Bar? 
If so, did you affirm such membership? 

RESPONSE: I have no recollection of being asked by my firm to affirm ray raerabership in 
the D. C. Bar. During 1999 and 2000, 1 was unaware that ray membership in the D. C. Bar 
had been administratively suspended because of the inadvertent failure to pay my dues. To 
my knowledge, I was a member in good standing of the D. C. Bar during this time and held 
myself out as such. 
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9. a. From the time in 1 999 when you returned to the firm until the time in 2000 when you left 
for BYU, did you sign any pleadings that were submitted to any court of law in the District of 
Columbia? 

RESPONSE: My name appeared on the Petition for a Writ of Certiorari and the 
Petitioner’s Reply Brief in Loral Fairchild Corporation v. Sony Corporation and Sony 
Electronics, Inc., which were filed in the Supreme Court of the United States on, 
respectively, October 14, 1999 and December 8, 1999. 

b. Did you move in any court to be admitted to practice pro hac vice in any other jurisdiction? 

RESPONSE: I cannot recall. To the best of my knowledge, I was involved in representing 
the interests of an insurance carrier in multi-party litigation in federal court in 
Philadelphia and in state court in Ohio, but I do not recall whether the nature of my 
representation required me to move for admission pro hac vice, 

c. Did you personally appear in any court in any jurisdiction during that period of time? d. Did 
you make any arguments before any court in any jurisdiction during that period of time? 

RESPONSE: I cannot recall making any court appearances or arguments before any 
court during this time. 

10. a. Once you discovered that you had been suspended from the D.C. Bar from 1998 through 
2001, did you contact your former employers at the Senate or your former partners at Wiley, 
Rein and Fielding to advise them that you had been practicing law with a suspended license 
during that time? b. If so, who did you contact and what more did you or they do? c. Did you 
contact an attorney? d. Did you contact anyone at any insurance company or any insurance 
agent to discuss the possibility of malpractice actions against you? e. Did you discuss that 
possibility with anyone at the law firm? f At the university? g. At the Senate or anywhere else? 
h. If not, why not? 

RESPONSE: No, because upon the payment of my outstanding dues and late fee alone, my 
administrative suspension was lifted, and I was once again a member in good standing. 

The D.C. Bar sent me a letter to that effect on December 6, 2001. 

1 1 . You testified that when you began your job as Senate Legal Counsel you notified the D.C. 
Bar of a change of address, a. When you moved to Utah to begin the job as General Counsel at 
Brigham Young University, did you again notify the D.C. Bar of a change of address? b. If so, 
do you have any records reflecting that notification? c. If you did not notify the D.C. Bar of a 
change of address, why not? 

RESPONSE: I did not do so until November 2001 after I learned that my membership had 
lapsed due to the inadvertent failure to pay my dues. The change of address notice 1 sent 
the D.C. Bar in 2001 is attached. My failure to do so earlier was an unintentional 
oversight. 
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12. a. When you were hired by BYU, were you required to provide any proof or affirmation that 
you were a member in good standing of the D.C. Bar? 

RESPONSE: I was not required to provide proof that I was a member in good standing of 
the D.C. Bar, but I believed that I was and represented in my resume that I was. 

b. Did you ever discuss with anyone at the university, either lawyers or administrators or anyone 
else, the subject of the payment of your D.C. Bar dues and whether or not the university would 
pay them? 

RESPONSE: 1 have no specific recollection of any conversation about the matter, hut I 
was aware that the University paid the bar dues of the attorneys in the Office of the 
General Counsel. 

13. a. From the time in 2000 when you arrived at BYU until the time in 2001 when your bar 
membership was reinstated, did you sign any pleadings that were submitted to any court of law 
in the District of Columbia? b. Did you move in any court to be admitted to practice pro hac 
vice in any other jurisdiction? c. Did you personally appear in any court in any jurisdiction 
during that period of time? d. Did you make any arguments before any court in any jurisdiction 
during that period of time? 

RESPONSE: No. 

14. Government lawyers pay their own bar dues. John Nowaki, a spokesman for the Department 
of Justice, is quoted in news reports saying that you, “relied on the administrative staff at both 
the large law firm he was at and when he was working for the Senate to handle the payment of . . 

. bar dues.” a. Is that accurate? b. On which administrative staff in the Senate did you rely to 
pay your bar dues? c. Had the government in fact paid your bar dues at any time while you were 
employed by the U.S. Senate? d. Who paid your bar dues in 1 995, 1 996, 1 997? e. Did you rely 
on Senate personnel during those years to handle the payment of your bar dues? 

RESPONSE: Mr. Nowacki’s statement is aeeurate when he refers to my reliance on 
administrative staff at my law firms to handle the payment of bar dues. His statement is 
inaccurate when he says that 1 relied on the administrative staff at the Senate to handle the 
payment of bar dues. Because I learned shortly after 1 began work in the Senate in 1995 
that the Senate would not pay my bar dues, I did not rely on any Senate employees to pay 
or keep track of my bar dues during the time I was employed by the Senate from March 
1995 through April 1999. In June 1995, shortly after I began to work for the Senate, I 
requested that the D.C. Bar send all payment notices to my home address, a request 
consistent with my understanding that while working for the Senate I would be personally 
responsible for the payment of my dues. I recall personally paying my D.C. Bar dues in 
1995. Although I have no recollection of doing so, 1 must have personally paid my D.C. 
Bar dues in 1996 and 1997 as well because the Senate does not do so. 

1 5 . a. In your November 7, 200 1 , letter to the D.C. Bar seeking reinstatement, you wrote that you 
were admitted to the D.C. Bar in 1989. Isn’t it true that although you moved and began 
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practicing law in D.C. in 1989, you did not become a member of the D.C. Bar until 1991? b. 
When did you apply to become a member of the D.C. Bar? c. Why did you wait until 1991 to 
become a member of the D.C. Bar? 

RESPONSE: I left my law firm in Charlotte, North Carolina in December 1989 and 
became associated with the law firm of Wiley, Rein & Fielding in Washington, D. C. that 
same month. After discussing the matter with a supervising attorney and administrative 
staff at Wiley, Rein & Fielding shortly after 1 began work there, 1 learned that the easiest 
way for me to become a member of the D.C. Bar was to apply for admission under the 
provision of its rules that would allow me to become a member by virtue of having been an 
active member of another state’s Bar for the five years immediately preceding application. 
Because I became a member of the North Carolina State Bar in September 1985, 1 began 
the process of applying for the D.C. Bar five years later. The D.C. Bar confirmed the 
propriety of this approach to administrative staff at Wiley, Rein & Fielding as reflected in 
the attached memorandum of April 20, 1990 from Irena McGrath to Richard Gordin, my 
supervising attorney, and me. After assembling the requisite information, I applied for 
admission to the D. C. Bar on November 14, 1990 and was admitted to the D. C. Bar on 
March 20, 1991. 

d. From the time in 1989 when you arrived in D.C. until you were admitted to the D.C. Bar in 
1991, did you sign any pleadings that were submitted to any court of law in the District of 
Columbia? e, You represent to the Committee that at least one of your 10 most significant cases 
occurred during this period. How many appearances did you make in D.C. courts from 1989 
when you arrived in D.C. until you were admitted to the D.C. Bar in 1991? f You indicate to the 
Committee that in connection with Credit International Bank v. Lucev . you were the principal 
associate in a trial of an employment contrast dispute in the D.C. Superior Court. Did you 
appear in that case? Did your name appear on pleadings, motions and briefs? Did you appear pro 
hac vice in that case? 

RESPONSE; Credit International v. Lucey is the only matter I can recall in which I made 
an appearance in a court in the District of Columbia. Although I was the principal author 
of all pleadings, motions, and briefs filed in the matter, apparently my name appeared on 
no papers other than certificates of service. I was present at counsel’s table and advised 
the lead counsel throughout the trial, but I questioned no witnesses and made no 
arguments. My memory is that I was admitted to appear pro hac vice on oral motion to the 
court. 

g. You indicate in your Committee questionnaire that you “also made appearances in state and 
federal courts on various motions,” In what other state and federal courts did you appear from 
the time in 1989 when you arrived in D.C. until you were admitted to the D.C. Bar in 1991? 

RESPONSE: During that time, I can only recall appearing in Tarrant County, Texas 
district court to argue various motions in the Houston General Insurance Co. v. American 
General Lloyds matter. 


5 



606 


h. During that time from 1989 when you arrived in D.C. until you were admitted to the D.C. Bar 
in 1991 in what courts did you seek to be appear pro hac vice? 

RESPONSE: I cannot recall, other than my admission pro hac vice in the Credit 
International Bank and Houston General matters discussed above. 

i. When did you first become involved in your firm’s representation of Joseph Patrick Payne? 
When did you first make an appearance in court in coimection with that matter? Did you appear 
pro hac vice? 

RESPONSE; I first became involved in the Joseph Patrick Payne matter in November 
1990. My only court appearance in that matter was at the state habeas corpus hearing on 
October 17, 18, and 25, 1991, after I had been admitted to the D.C. Bar. I appeared pro 
hac vice along with a fellow Wiley, Rein & Fielding attorney who also appeared pro hac 
vice and Ned Mikula, a member of the local bar. 

16. In your November 7, 2001 letter to the D.C. Bar, in which you sought reinstatement you 
represent that the “notice for payment of dues was evidently sent to my former law firm which I 
left in 2000.” Why and on what factual basis did you make that representation? 

RESPONSE: That was an assumption I made because, at the time, I could not imagine any 
other reason how this might have happened. I knew that 1 had no recollection of ever 
receiving any notices to which I failed to respond. At the time I wrote the November 7, 

2001 letter, I was not aware of what I have learned only recently, that the D. C. Bar does 
not continue to send dues notices to those who have been administratively suspended for 
non-payment of dues. 


NORTH CAROLINA BAR MEMBERSHIP 

17. On your Committee questionnaire you represent that your membership in the North Carolina 
Bar “lapsed when I moved my practice from North Carolina to the District of Columbia.” a. 
Please provide a complete account of your North Carolina Bar membership and any periods in 
which it lapsed, was suspended or was otherwise not active since 1985. b. When in 1 989 you 
moved to D.C. to practice at Wiley, Rein and Fielding, did you notify the North Carolina Bar of 
your change of address? c. If so, do you have any records reflecting that notification? d. If you 
did not notify the North Carolina Bar of a change of address, why not? e. Who paid your North 
Carolina Bar membership dues in 1990? f Who paid your North Carolina Bar membership dues 
in 1991? g. How and why did your membership in the North Carolina Bar “lapse” in 1992? 

RESPONSE; My statement on the Questionnaire is technically inaccurate. My 
membership in the North Carolina State Bar has never “lapsed”. I joined the North 
Carolina State Bar in September 1985. In September 1990 I requested and received a 
certificate of good standing from the North Carolina State Bar in connection with ray 
application for reciprocal admission to the D.C. Bar. My dues were paid at the North 
Carolina State Bar through 1992 by Wiley, Rein & Fielding. 1 requested and was granted 
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inactive status by the North Carolina State Bar in July 1992, which status I currently 
retain. According to the membership clerk of the North Carolina State Bar, I am currently 
an inactive member in good standing. I saw no need, given my legal practice at the time, to 
maintain active status. I notified the North Carolina State Bar of my change of address in 
early 1990 shortly after I began to work at Wiley, Rein & Fielding. A letter reflecting this 
is attached. 

1 8. According to the North Carolina Bar’s website in order to become an inactive member of the 
Stale Bar you “must complete and file a petition with the membership department of the State 
Bar entitled ‘Petition for Transfer to Inactive Status to the Council of the North Carolina State 
Bar.’ a. When you moved to the Washington area to practice at Wiley, Rein and Fielding in 
1989, did you file such a petition? b.If so, could you produce a copy of that petition and any 
related correspondence between you and the North Carolina Bar? If not, did you ever file such a 
petition at any other time? c. If you never filed such a petition, why not? 

RESPONSE: I did so in June 1992 and a copy of the petition and the response of the 
North Carolina State Bar are attached. 


UTAH BAR MEMBERSHIP 

19. You told Committee investigators that you discovered that you had been suspended from the 
D.C. Bar for non-payment of dues in November 2001 while preparing an application to the Utah 
Bar. a. Why were you preparing an application to the Utah Bar? b. Were you hoping to be 
admitted without taking the exam? c. If you didn’t believe you had to be a member of the Utah 
Bar, why apply for admission? d. Did you submit an application for membership in the Utah Bar 
in 2000, 2001 or 2002? If not, why not? 

RESPONSE: From the time I arrived in Utah to begin my duties at the University, I was 
interested in joining the Utah Bar although I did not believe that I needed to do so to fulfill 
my responsibilities at the University. I desired to join the Utah Bar so that I could more 
fully participate in the legal community of my new home. I was in hopes that I could join 
the Utah Bar without taking the examination. By nature and practice, I prepare intensely 
for such experiences, and I knew that it would be extremely difficult for me to prepare to 
take the Bar examination while attempting to carry out my significant responsibilities at 
the University in a subject matter area with which I had not had much prior experience. I 
explored whether there were other means by which I could join the Utah Bar. From my 
predecessor, I learned soon after my arrival at the University that the Utah Bar did not yet 
have a reciprocity rule. I also learned that Utah did not have a rule to allow in-house 
counsel to join the Utah Bar without examination. From conversations with my two 
predecessors, I was aware that each had moved to Utah to work at the University after 
having practiced law in other jurisdictions, and that each had become a member of the 
Utah Bar without examination. I asked my immediate predecessor whether he would 
approach Utah Bar officials to determine whether there was any way that I, too, could join 
the Utah Bar without taking the examination. He reported to me that he had such 
conversations, but that it appeared that the only way that I could join the Utah Bar was 
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through examination. I determined that the best time for me to study for and take the 
Utah Bar examination was in the summer of 2002. That determination was based on the 
ebb and flow of my work at the University and personal considerations. In October 2001, 1 
asked my assistant to contact the Utah Bar and learn what steps 1 needed to take to make 
application to the take the Bar examination in the summer of 2002. I prepared an 
application to take the Utah Bar examination in the summer of 2002 including obtaining 
the requisite references. I did not submit the application, however, because I learned in the 
March 2002 Utah Bar Journal that the Utah Supreme Court was considering a 
recommendation to adopt a reciprocity rule that might allow me to join the Utah Bar 
without taking the examination. Around this same time, I placed a telephone call to the 
then President of the Utah Bar, John Adams, in which he confirmed what I had read in the 
Utah Bar Journal. Mr. Adams reported that the conventional wisdom was that the Court 
was likely to adopt some form of a reciprocity rule in the near future. Believing that I 
might soon be eligible to join the Bar without taking the examination, I decided not to take 
the examination and await the outcome of the Supreme Court’s deliberations. In 2002, the 
Court promulgated a reciprocity rule, which I determined could not help me because it 
required residence in the prior jurisdiction from which reciprocity would be sought for 
three of the previous four years. By that time, I had resided in the District of Columbia for 
only two of the previous four years. 

20. You testified at your hearing that when you took the job as General Counsel at BYU, “it was 
[your] understanding that in Utah in-house counsel need not be licensed in Utah, provided that 
when legal advice is given, it is done so in close association with active members of the Utah 
Bar.” Would you please state specifically when and how you came to that understanding and 
include in your answer the specific Utah statutes and Utah Bar rules you consulted at the time, as 
well as the identity of any persons with whom you spoke about this and specifically what they 
told you, including without limitation all persons employed by the Utah Bar. 

RESPONSE; When I accepted the position as Assistant to the President and General 
Counsel at the University, it was my understanding that as in-house counsel I did not need 
to be a member of the local bar. That understanding was formed over the course of the 
years of practicing law and as I had interacted with in-house counsel in a variety of settings 
including other Utah in-house counsel who were not members of the Utah Bar. 

As best as I can recall, I had discussions about Utah Bar issues in the summer and fall of 
2000 with Eugene Bramhall, my predecessor, Hal Visiek, Mr. Bramhall’s predecessor, and 
Boyd Black, an associate general counsel of the Church of Jesus Christ of Latter-day Saints 
(LDS Church). I may have also had discussions during that time period with other 
attorneys that I cannot now recall. In none of those conversations do I remember hearing 
or learning anything that contradicted my understanding that I could practice as in-house 
counsel without being a member of the Utah Bar provided that I closely associated with a 
Utah-iicensed lawyer. 

Although I have no specific recollection of doing so, I am confident that I looked at the 
rules governing admission to the Utah Bar. As mentioned above, I recall a telephone 
conversation with the then-President of the Utah Bar, John Adams, sometime in the spring 
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of 2002, to which I refer in my April 10, 2003 letter to him. In that conversation, Mr. 
Adams confirmed what I had read in the March 2002 Utah Bar Journal notice that the 
Utah Supreme Court was considering a recommendation to adopt a reciprocity rule. I 
remember telling Mr. Adams during that conversation that, given the assessment that the 
Court was likely to adopt some form of a reciprocity rule in the near future, I would likely 
discontinue my plans to take the Bar examination that summer and see if I could take 
advantage of the reciprocity rule once promulgated. Although Mr. Adams knew that I was 
Assistant to the President and General Counsel at the University and that I was not a 
member of the Utah Bar, he did not say anything to me during that conversation that led 
me to question in any fashion my understanding that I did not need to be a member of the 
Utah Bar to carry out ray responsibilities at the University. Although there was not a 
question in my mind during that conversation whether I needed to be a member of the 
Utah Bar to carry out my responsibilities at the University, that conversation, in hindsight, 
further confirmed my understanding. 

2 1 . On your November, 2003 application to the Utah Bar, in answer to Question 52 you 
answered “no” to the question: “Have you ever been disbarred, suspended, censured, sanctioned, 
disciplined or otherwise reprimanded or disqualified, whether publicly or privately, as an 
attorney?” You testified at your hearing that it never occurred to you to include what you called 
an “administrative action” by the D.C. Bar in answer to that question. In a letter you wrote to the 
D.C. Bar on November 7, 2001 and produced to the Committee earlier this year, you explained: 
“I was admitted to the District of Columbia Bar in 1989 and was suspended for non-payment of 
dues. . (emphasis added). Your letter to the D.C. Bar indicates that you were well aware that 
what happened to you was a “suspension” from the D.C. Bar. In completing the Utah Bar 
application, did you consider advising them of the suspension of your D.C. Bar membership with 
an explanation that it was for non-payment of dues? If not, why not? 

RESPONSE: I did not because when answering the question, the thought did not occur to 
me that I was being asked information to which the administrative suspension would have 
been responsive. Rather, I read the question as calling for information whether the 
applicant had ever been sanctioned for misconduct by a disciplinary authority, which I 
have never been. 

22. You wrote in a letter to Senator Hatch dated June 17, 2004 that, “since I began my service at 
the University in August 2000, 1 have been careful to organize my work so that on those 
occasions when I provide legal advice 1 do so only in conjunction with the attorneys in my office 
who are active members of the Utah Bar.” But when you wrote to the Utah Bar in April 2003 
seeking their advice whether there was a way for you to avoid taking the bar exam, you never 
mentioned any such careful organization. If you had, in fact, organized your work as you now 
say from the time you began your job at BYU, why did you not mention that fact in your April 
2003 letter to John Adams? 

RESPONSE: It is difficult for me to reconstruct my precise thinking at the time I wrote 
the April 10, 2003 letter to Mr. Adams, but this much I recall, and the text of the letter 
supports that recollection. At the time I wrote the letter to Mr. Adams, I did not believe 
that I needed to become a member of the Utah Bar to perform my responsibilities at the 
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University. I state that in the letter. I felt no need to explain to Mr. Adams, therefore, how 
1 had organized my work to be consistent with my understanding of how the Utah Bar 
approached in-house counsel. 

23 a. Why did you write to John Adams in April 2003? 

RESPONSE: I wrote to Mr. Adams to see if there was any way that I could become a 
member of the Utah Bar without examination. In particular, I was interested in whether 
there was any interpretation by the Utah Bar of the newly promulgated reciprocity rule 
that might apply to my circumstance. 

b. What motivated you to seek membership in the Utah Bar in 2003? 

RESPONSE: Although I never felt that it was necessary to do so to fulfill my duties at the 
University, I had wanted to join the Utah Bar since my arrival in Utah in 2000, and I had 
looked for ways to do so short of taking the examination. When it became apparent that 
under the existing interpretation of the rules, I could only join the Utah Bar by successfully 
completing the Bar examination, 1 began to make preparations to take the examination. I 
first determined that the best time for me to study for and take the Utah Bar examination 
was in the summer of 2002. That determination was based on the ebb and flow of my work 
at the University and personal considerations. In the fall of 2001, 1 began to make 
preparations to take the Bar examination in the summer of 2002. As described in response 
to Question 19, I determined not to take the examination at that time only after learning 
from a notice in the March 2002 Utah Bar Journal and a subsequent telephone 
conversation with then-President of the Utah Bar John Adams that the Utah Supreme 
Court was likely to promulgate some form of a reciprocity rule in 2002. Ultimately, I could 
not meet the new rule’s requirement of practicing law in the jurisdiction from which I 
would be seeking reciprocity, the District of Columbia, for three of the last four years. At 
the time the rule was promulgated in 2002, 1 had been practicing law in Utah as in-house 
counsel at the University for two of the last four years. So, in the spring of 2003, 1 wrote 
Mr. Adams to see if my reading of the new rule was consistent with the view of the Utah 
Bar and whether there were any means to join the Utah Bar of which I was unaware other 
than taking the examination. 

c. What was your impression of the possibility of your obtaining a judicial appointment when 
you wrote Mr. Adams in 2003? 

RESPONSE; None. 

24. You applied to take the Utah bar exam in February 2004. a. Why did you not follow through 
and take the exam in February 2004? b. In July 2004? c. Have you applied to take the exam in 
February 2005? 

RESPONSE: I began to study for the February 2004 Bar examination in December 2003. 

I tried to arrange my work schedule to provide sufficient time for study. After several 
weeks of attempting to study for the examination and still pay attention to the most 
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pressing demands of my work, it became apparent to me that I could not do both during 
that time of the year. Furthermore, I had some reason to believe that President Bush might 
soon nominate me for a position on the D. C. Circuit. Had my nomination occurred then, 
as I reasonably thought it might, it would have further limited my ability to prepare for the 
examination. The President nominated me in May 2004. With the prospect of 
confirmation hearings and the possibility that I might no longer be practicing law in Utah, 

I determined that 1 would not take the Bar exam in July 2004 or February 2005. 

25. The explanations your offer in your April 10, 2003 letter to John Adams raise lots of 
questions. You say variously that you relied on the word of your predecessor (who himself was 
a member of the Utah Bar while serving as BYU General Counsel), on the word of unnamed 
people who work for the bar, and on the speculative possibility of changes in the laws on bar 
admission for your decision not to seek membership in the Utah Bar. a. Other than relying on 
the word of others and unenacted rule changes, did you ever do anything affirmative to 
determine what the actual rules governing Utah bar membership were? b. Did you ever research 
the rules on Utah bar admission yourself? c. Did you ever assign any of the attorneys working 
for you to do such research? 

RESPONSE: Although I have no specific recollection of doing so, I am confident that I 
looked at the rules governing admission to the Utah Bar to see if there was some way that I 
could join the Bar other than through examination. As mentioned above, I reviewed the 
newly promulgated rule on reciprocity. In January 2004, 1 asked a second-year law 
student who was working part-time in the Office of the General Counsel at Brigham Young 
University to research the Utah laws and practice on bar admissions regarding in-house 
counsel. Though she did not complete her research, she still reported her view that there 
was no clear guidance on the matter. She recommended, therefore, that the safest course 
for a Utah corporation wonid be to ask its in-house lawyers to join the Utah Bar. I didn’t 
question that advice since it was always my intention to join the Utah Bar. Her research 
did not identify the consistent advice reflected in the views of the current and former 
officials of the Utah Bar who have written the Committee that in-house counsel in Utah 
need not join the local bar provided that they are associated with Utah lawyers and make 
no appearances or filings in court. 

d. If you were a judge and a defendant before you indicated that he did not act to comply with 
the law because he thought and hoped the law would be changing, would that excuse or justify 
his unlawful conduct? 

RESPONSE: No. In fairness, that does not accurately describe my circumstance because I 
was in compliance with the Bar’s guidance, and the Bar has never suggested otherwise. 

The pending rule change was relevant only because I intended to join the Bar. 

26. In your Committee questionnaire you describe your work at BYU as part of your legal career 
and involving legal activities. You tell us that you practice “higher education law” and you 
include your work on litigation at BYU as one of the most significant legal activities you have 
pursued. 


11 



612 


On its website, BYU says the General Counsel and Secretary, “is responsible for advising the 
Administration on all legal matters pertaining to the University,” and that: 

All contracts, other legal documents and legal questions pertaining to the 
University or its personnel shall be presented to the Office of General Counsel or 
its staff members as directed for approval and/or recommendation. The General 
Counsel directs and manages all litigation involving the University and decides 
when to engage outside counsel and the terms and duration of outside counsel’s 
representation. The General Counsel delegates the University’s legal work 
among the lawyers in the office and supervises the work of the office. 

In Utah State Bar v. Summerhaves (905 P.2d 867, 869-870 {Utah 1995)), the Utah Supreme 
Court gave a very broad definition of the practice of law, saying: 

The practice of law, although difficult to define precisely, is generally 
acknowledged to involve the rendering of services that require the knowledge and 
application of legal principles to serve the interests of another with his consent. It 
not only consists of performing services in the courts of justice throughout the 
various stages of a matter, but in a larger sense involves counseling, advising, and 
assisting others in connection with their legal rights, duties, and liabilities. . . . 

a. In your 2003 application to take the Utah bar exam, you answer “YES” to the following 
question: “Have you ever given legal advice and/or held yourself out as an attorney, lawyer, or 
legal counselor in the state of Utah?” Please provide a complete account for when you have 
given legal advice in the state of Utah. 

RESPONSE: As Assistant to the President and General Counsel of the University, I 
routinely give legal advice to the President of the University, members of the President’s 
Council (the principal policymaking body at the University), and administrators, staff, and 
employees of the University. I do so only in conjunction with the active members of the 
Utah Bar with whom I am associated in the Office of the General Counsel or with active 
members of the Utah Bar who have been retained by the University on a particular matter. 

b. Please provide a full account for when you have held yourself out as an attorney, lawyer or 
legal counselor in the state of Utah. 

RESPONSE: Every time I introduce myself as Assistant to the President or General 
Counsel of the University, 1 consider that I am “[holding myselfj out as an attorney, lawyer 
or legal counselor in the state of Utah.” The only client to whom I have offered my services 
as an attorney since August 2000 is Brigham Young University, which hired me with 
knowledge that I was not a member of the Utah Bar, as is made clear in the June 29, 2004 
letter to the Committee of Reese Hansen, chair of the search committee which 
recommended my appointment to the President of the University. 

c. Is it your position that you engaged in the practice of law at B’YU while relying on there being 
a “general counsel” exception recognized in Utah? 
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RESPONSE; I have practiced law at Brigham Young University relying on my under- 
standing, confirmed in the letters to the Committee by current and past officers of the Utah 
Bar, that I may do so without being a member of the Utah Bar provided that 1 do so in 
association with Utah lawyers and make no court appearances or filings. 

d. Are you now taking the position that since joining BYU in 2000 you have not engaged in the 
practice of law, not given legal advice and not held yourself out as an attorney, lawyer or legal 
counselor? 

RESPONSE: No, and I have never taken that position. 

e. How do reconcile your various assertions regarding your practicing law in Utah without ever 
having become a member of the Utah bar? 

RESPONSE: As Assistant to the President and General Counsel at Brigham Young 
University, I have practiced law in a manner that complied with the Utah Bar’s guidance 
and consistent practice. 

f. Among your responsibilities as General Counsel of BYU is to advise the President of the 
University and other University officials on legal matters. Are you representing to the 
Committee that on every single occasion over the past four years when you have given legal 
advice to otherwise discussed legal matters with BYU’s President, other University officials, or 
any other person whom you considered to be your client, that you have always had a member of 
the Utah Bar present for each such discussion? 

RESPONSE: No, because it has not been my understanding that it is necessary to have a 
Utah lawyer present on each of those occasions, but on every legal matter on which I have 
worked and with regard to all legal advice that I have provided at the University, I have 
consulted with the other lawyers in my office, each of whom is an active member of the 
Utah Bar, or with outside counsel who is an active member of the Utah Bar. 

27. I think a fair reading of the letter to you dated May 14, 2003, from the General Counsel of 
the Utah State Bar is that given your position at BYU, you should take the bar exam and become 
a member of the Utah Bar, She writes that she is “surprised” that you were told to rely on non- 
existent general counsel exception, and that it is “unfortunate” that you “anticipated relying on [a 
change in the reciprocity] rule without have an understanding of the restrictions it imposed.” 

That letter told you that you have one “viable option remaining, i.e., admittance by examination 
and 1 would encourage you to start preparing your application as soon as possible.” Indeed, in 
the final few sentences, she warns you that until that time you may well have been engaged in 
the unauthorized practice of law, telling you that practicing without a Utah license may be an 
issue for you in the character and fitness assessment portion of the admissions process. 

You seem to have twisted the letter to serve your interests. Please state specifically how and 
when you arrived at such an understanding that you never have to become a member of the Utah 
Bar to practice law in Utah and identify all Utah statutes and Utah Bar rules that support it. 
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RESPONSE; My responses to Questions 19 and 20 set forth how I arrived at such an 
understanding. In letters to the Committee, current and former officials of the Utah Bar 
have confirmed that I was conducting myself appropriately. 

28. You testified at your hearing that you had noticed “vicious articles” about your nomination. 
To what articles were you referring? 

RESPONSE: I believe that Chairman Hatch characterized newspaper articles on my 
nomination as “vicious” during my confirmation hearing. I did not use that term. 1 have 
been dismayed, however, by the quality of the reporting on my nomination. It is my 
understanding that the Committee has received copies of letters to editors from highly 
respected attorneys complaining about their coverage of this matter. 

29. In your Questionnaire response you characterize the work of the Title IX Commission on 
which you served as producing a report “that contained a number of modest recommendations 
for ways to improve the enforcement of Title IX. How would you characterize the positions you 
took and the recommendations that you made to the Commission? Would you call them 
“modest” or “moderate” or “radical” or “extreme” or what? 

RESPONSE: With one exception, I would characterize the positions I took and supported 
on the Commission as “modest” or “moderate.” Three of the four recommendations I 
sponsored or supported regarding substantial proportionality received the unanimous 
support of the Commission. The exception would be my proposal to discontinue the use of 
substantial proportionality out of concern that it has been misused by some who have used 
it as a quota system. I referred to that proposal with some hyperbole as “radical”. 1 
recognized at the time I made the proposal that it would not succeed, but I felt a need to 
create a record of my concern about what the Commission had heard from many about the 
way some had misused substantial proportionality. 
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SENT VTA FACSBViTLE - f2021 228-1 698 
The Hoiaoiable Onin G. Hatch 
Chainmui, Committee on the Judiciary 
United States Seimte 
224 Diricsen Seimte Office Building 
Washington, DC 20510 


Re! Canfirfnation of Thomas R, Griffith 

Dear Mx. Chainnan: 

Ithas been my distinct pleasure over the last thirty (30) years to have been a dose ffiend and 
associate of Thomas R. Griffith. We worked together as young men and I followed his professional 
career with interest in Washington, D.C. with aprivate law him. as counsel for the U.S. Senate, and 
finally as General Counsel for Brigham Young University. 

Our law firm has worked with Tom on legal matters including a suit brought by an airline 
against Brigham Young University. I have always found Tom to be one of the most enable and 
outstanding lawyers that I have had the pleasure to be associated with. Our firm is currently serving 
as local counsel for dozens of national law firms and we have lepmsented and acted as local counsel 
in dozens of national class action suits dealing wifii attorneys &om throughout the United States. 

It is my personal opinion that Thomas Griffith is one of the finest attorneys in the Country. 
He is articulate and knowledgeable on legal matters impacting our society and economy. He is a 
credit to the bar and the Nation. It is my opinion that he would be an excellent Appellate Judge who 
would uphold the highest standards expected by the legal profession. His honesty and integrity are 
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Page Two 
August J 8^ 2004 

Letter to The Honorable Orrin G, Hatch 


beyond reproach. He is a man of dignity. I hig^y recommend Thomas Griffith as a person 
\rauld serve distmction on the D.C. Circuit Court He is ethical, hard working, and scholarly 
in his analysis of complex legal issues. Please do not hesitate to call should your office have any 
questions regarding the foregoing. 


Very truly yours. 



GMArcaa ( 

cc: The Honorable Patrick J. Leahy via facsimile Q02) 224-9516 

Office of Legal Policy, United States Department of Justice via facsimile (202) 514-5715 
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ShawPittman LLP 

A Litniltii Lmbihiy AnHrrrhtp IncMitifi CuTpunirtoif:^ W^T£»J- AN’DXEVPS 

70377076^2 

W4l(«r »n(licw«@dh*'"P>loii»i a»n 

June 22, 2004 


The Honorable Orrin G. Haiicb 
Chairman, Conuninee on ihe Judiciary 
Uni^d Smcs Senate 
224 Dirfcicn Senace Office Budding 
Washmgron. DC 20510 

Dear Mr. Chairman; 

I wnie ro inform the Senaie judidary Conumnee of my strong support for the judicial nomiuafion of Thomas 
Gnffich to the Uxuted Si3l«:s Court of Appeals for the Discdcc of Columbia Circuit I have knoa/Q Tom for 
over 15 years and cannot think of anyone otho has more iniegnty and character and is better qualified to sit on 
this Court- Through our professional assoQaiion, I am inrimately familiar with Tom's lingafion experience and 
abihues. 

Tom first worked with me as an associate at Wiley, Rem & Fielding and, later, I had the privilege to be his 
partner, at the same firm. Tom's approach to the practice of law always invoked the highest ethical and 
professional standards and he was a role model for drosc who strived to pracnce with such a degree of mtegxity 
and professionalism. 

i have since left Wiley, Rein 6c Fielding, and am now a partner and Co-Chair of the Liagarion Practice, at Shaw 
Pittman, but 1 have stayed m touch with and followed Tom's career, and my confidence m and respect for his 
abiUues smd strength of churaccer have not changed. I wholeheartedly support his nominadoa and urge the 
Comnutree to do the same 

if i can be of any assistance; to the Committee in this process, by answering any questions or providing any 
additionai details, please do not hesitate to contact me. 

Sincerely yours, 

Walter J. Andrews 

cc; The iionomble Patrick J. Leahy (via facsimile) 

Ranking Member, Committee on the Judicuuy 
Umted States Senate 
152 Dirksen Senate Ofilce Building 
Washington, DC 20510 
202-224-9516 

Office of Legal Policy (via facsimile) 

United States Depattment ofjusficc 
202-5H-5715 

1650 Tyaons Bouievarij Mcleaii. VA 22102-4859 703 770.7900 7O3.77079O1 


Washintiiun. DC 
Nonhern Viigiiiij 
New YofL 
lu> Anyclc-, 

wMH.snatxpitima/} cow Lundon 
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June 27, 2004 


via facsimile: 202-228-1 69S 

The Honorable Orrin G. Hatch 
Chaimian, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate 0£Qcc Building 
Washington, DC 20S10 


Re: CanOrmation Of Thomas Griffith lo the U.S. Court of Appeals for the 0.C. Circuit 

Dear Mr. Chaitman: 

I write to support the confirmation of Thomas Griffith as a judge on the D.C. Circuit Court of Appeals. I 
am a professor of law at the J. Reuben Clarit Law School, Brigham Young University, where, among 
other classes, I teach courses in feminist legal theory and race and race relations. My research centers 
primarily around gender and citizenship issues. Prior to becoming a law professor. I practiced 
administrative law with Covington & Burling in Washington. D.C. for three years. In 1 992, 1 graduated 
magna cion laude from Harvard Law School. 

J have known "Ibm in both personal and professional capacities since the summer of 1990, in North 
Carolina. Washington D.C., and Utalu Wth more than a decade of interaction in mind and my feminist 
convictions at heart, I can best describe Tom as fair. His commitment to fairness is exactly what will 
make him an excellent judge as he patiently and openly listens to the cases and issues presented to him. 
On numerous occasions, Tom has been instrumental in bringing to the J. Reuben Clark Law School 
different speakers, including Gregory Craig, former White House Special Counsel during the Clinton 
impeachment, and most of the still-living individuals who served as Solicitor General of the United 
Stales. I have bear impressed by the wide range of view points those speakers represent and their 
unequivocal respect for Tom, despite their differing political views. Tom engages both people and ideas 
with uncommon fairness and reject. 

Tom and I have differing views on some significant political issues, which should make my endorsement 
of him particularly valuable. Whatever our political differeuces, I am convinced that Tom will be a judge 
who carefully engages with the issues before him. I am convinced of that both because of my tong 
interaction with him and because of the people with wdiom Tom chooses to associate. In his service to 
our shared religious community, Tom has the opportunity to staff various organizations with individuals 
of his choosing. He chose a tough-minded feminist to serve with him. He chose a professor with 
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significant liberal ccanTnitraents to serve with him. Tom sou^t out individuals with independent minds 
and qririts and excellent credentials rather than those vvho wouM singly agree with him. Ho will offer the 
same equal opportunity as a judge, both in the cases he hears and to the people he hires. When equal 
ojqjortunity issues have arisen on campus, 1 have felt conqrletely comfortable calling Tom directly to 
express my thou^ls and concerns. He listens, evaluates, and acts with good jud^ent. 

If I can be of ary ftnrlher assistance in supporting Tom's confirmation to the D.C. Circuit Court of 
Appeals, I would be happy to do so. 


Sincerely, 



Professor of Law 
J. Reuben Clark Law School 
Brigham Young University 
Provo, UTS4602 


Voice (801) 422-3712 
Fax (801)422-0390 


cc; The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 

United Stales .Senate 

152 Dhkscsi Senate Office Building 

Wasliington, DC 205 1 0 

via facsimile: 202-224-9516 


Office of Legal Policy 

United States Department of Justice 

Main Justice Building 

950 Pennsylvania Avenue, N.W. 

Washington, DC 20530-0001 

via facsimile: 202-514-571 S 
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John C. Baldwin 
EincuPv® Dirnntnr 


BewKi #f Commissioner 
Debra J. Moore 
Prasiuant 

N, Gecrge Dairies 
Praiuelcni'Elect 
Nathan Alder 
Davia R. Bird 
Qys Chin 
Yvette D. Diaz 
Mary Kay Grilfin, CpA 
Karin S. Hobbs 
Robert L Jetfs 
Folshaw King 
Stephen W Owens 
D'Airy Dixbn Pighanolli 
V. Lowry Snow 
E. Biisasil Vattar 


Utah State Bar 

645 South 200 Eae1, Suite 310 • Salt Laire City. Utah 84111-3834 
Telephone; 801-531-3077 » 1-e00-698-a377 • Fax; B01 -531.0860 


July 2. 2004 


Hon. Orrin G. Hatch 

Chairman, Judiciary Committee 

United States Senate 

224 Dirksen Senate Office Building 

Washington, D. C. 20510 

Via Fax: 202-228-1698 

Dear Senator Hatch, 

I am writing to confirm representations made by tliis office in response to 
inquiries regarding our policy on the appropriateness of activities engaged in by 
persons acting as general counsel in the state who are otherwise not licensed to 
practice law in Utah. 

Those who engage in the practice of law in Utah must be licensed by the 
Utah Supreme Court through the Utah State Bar. There is no general counsel 
exception rule which allows persons who serve in such positions to practice law 
without licensure. We are aware of the variety of duties performed by persons who 
engage in general counsel activities and understand that the duties they regularly 
perform may or may not actually involve the type of advice or counsel which would 
constitute what has historically been interpreted as the practice of law. 

To those general counsel who cannot avoid circumslances which approach or 
may cross that line, wc have consistently advised that under such circumstances they 
should directly associate with lawyers who are licensed in the state and on active 
status. Our policy has also consistently been that those who follow that advice are 
not engaged m the unauthorized practice of law. 



Executive Director 


cc; Debra .T. Moore, President 

U.S. Depaitment of Justice Office of Legal Policy 

Tlmnivn'ieb'hiiif)) 


WWW. utahbar. org 
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Jime 28, 2004 

The Honorable Ortin G. Hatch 
Cbainnan, Coromittee on the Judiciary 
United State Senate 
224 Dirksen Senate Office Building 
Washington, D- C. 20510 

RE: Thonsas Griffith, Esq., Nominee 

Dear Mr. Chairman: 

It is with a sense of responsibility and honor that this letter supporting the nomination of 
Thomas Griffith to the United Stales Court of Appeals for the District of Columbia is written. 
Having worked in D.C. for approximately ten years, the last four at the Supreme Court of the 
United States, 1 realize the importance of this appointment to the D.C. Court of Appeals. It is 
also with a knowledge of the long hours that justices spend in the decision-making process that I 
send this recommend. 

Mr. Griffith is a man of outstanding moral character who has served in a number of legal 
positions with dedication and commitment His service to the United States Senate as legal 
counsel is commendable. He has filled other professional assignments with equal dedication. 
My association with Mr. Griffith has been since he came to Brigham Young University as its 
General Counsel, a little less than four years ago. Since that time, he has been involved in the 
Human Resources/General Counsel monthly meeting, where issues facing all segments of the 
BITJ campus community are discussed. He has been vocal in his support of Title vn of the 
Civil Rights Act and of Title DC of the Education Amendments. His standard is to be fair and to 
be conscientious in the review of all issues. He is committed to resolving positively those issues 
surrounding discrimination, especially those involving women and minorities, 

I appreciate this opportunity to give my support to Mr. Griffith. Should you or any member of 
tile committee desire to contact me for further information, 1 can be reached at 801-422-6878 or 
by fax at 202-422-0306. My email address is delora-bertelsen@bvu.edu . 

Delora P. Bertelsen 
Managing Director 

Employee Relations and Equal Opportunity 
Brigham Young University 

CC: The Honorable Patrick J. Leahy, Ranking Member of the Committee on the Judiciary 
Office of legal Policy 
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ROBINSON BRADSHAW & HINSON 

Louis A. Bledsoe, 111 Direct Dial: 70^.371 0339 

CH>M=?LO-fTE Office Direct Fax: 70-4.373 3939 

L8LEDSOE@RBH.GOM 


June 23, 2004 


VIA FACSIMILE AND REGULAR MAIL 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Re: Statement in Support of the Nomination of Thomas B. Griffith to the 

United States Court of Appeals for the District of Columbia Circuit 

Dear Mr. Chaiiman; 

We write this letter in support of the nomination of Thomas B. GrifBth to the United States 
Court of Appeals for the District of Columbia Circuit. Tom practiced law with our firm, Robinson, 
Bradshaw & Hinson, P.A., in Charlotte, North Carolina after his graduation from the University of 
Virginia Law School in 1985 until he joined the law firm of Wiley, Rein & Fielding LLP in 
Washington, D.C. in December 1989. 

While he was with our firm, Tom irnpressed us all as an outstanding lawyer, a caring and 
compassionate counselor, and an honest and fair-minded advocate. Tom combines a scholar’s mind 
with a keen understanding of people and institutions. As we served our firm’s clients alongside 
Tom, we observed his ability to express his views with conviction but without insult, and to 
persuade the courts with force of logic and of reason, ever mindful of his duty as an officer of the 
Court. An accomplished legal scholar, Tom also knows how to build bridges and find solutions - 
important traits we believe necessary to distinguished service on the bench. 

A dedicated family irian and long an active and devoted member of his church, Tom is 
scnipulously honest, and his character and integrity are beyond reproach. If confirmed, we believe 
Tom’s strong sense of fundamental fairness, and his corhmitment to impartial, justice under the law 
will ensure that he will approach every dispute with an open mind and provide each litigant before 
him an equal opportunity to be heard. In sum, we firmly believe that Tom will be an outstanding 
appellate judge and urge the United States Senate to confirm Tom’s nomination to the United Slates 
Court of Appeals for the District of Columbia Circuit. 




Edwin F. Lucas, TII 


Richard L. Mack 
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The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
June 23, 2004 
Page 3 



Qjutfn\ 





D. Blaine Sanders 



Allain C. Andry, IV 




Mark W, Merritt 


LAB,III;ltm 

cc; The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 

Office of Legal Policy 

United States Department of Justice 
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15^ IOWA HAWKEYES 

® The University of Iowa 

Carver-Hawkeye Arena 
Iowa City, lA 52242-1020 


July 9, 2004 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Mr, Chairman: 

I am writing to you to support the nomination of Thomas Griffith to the United States Court of 
Appeals for the District of Columbia. I had the good fortune to serve with Mr. Griffith on the 
Commission on Opportunities in Athletics which was appointed by Secretary Paige. 

During more than a year of frequent meetings and hearings, I came to admire Mr. Griffith’s 
insight as well as his wisdom. Tom is very committed to equal access, equal opportimity and to 
all of the principles which are embodied in Title IX. I also found Tom to be highly devoted to 
ensuring that the intentions of the authors of the law were not misinterpreted. 

I believe that Tom's role as the father of five daughters provided the basis for his fervent desire 
to guarantee fairness, however, he also understands that equitable treatment must extend to all 
who are affected by the law. 

I have found Mr. Griffith to be considerate, thoughtful and open-minded in his review of 
potential outcomes. Further 1 believe that Mr. Griffith contributed significantly to the dialog 
regarding Title DC and was instrumental in shaping the eventual report which forwarded 15 
recommendations that were unanimously adopted by the Commission. Mr. Griffith is 
exceptionally cottunitted to the preservation of the progress which Title DC has afforded and to 
the advancement of equal opportunity for all Americans. 

I would be happy to provide further information if requested by you or your committee. 


Sincerely, 



Director 


RAB/mo 
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^'ileyReiii&Fielding llp 


June 22, 2004 

VIA FACSIMILE 


Thomas W, arunner 

20JJ19.7225 

tboiriner^wrf.com 


The Honorable Orrin G. Hatch 
Chaiiman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Senator Hatch: 

I am writing to endorse in the strongest possible terms the nomination of Thomas B. 
Griffith, Esquire to the United States Court of Appeals for the District of Columbia 
Circuit, I worked with Tom Griffith for many years at Wiley, Rein & Fielding as 
hands-on Utigating lawyers working together on large commercial lawsuits. He and 
I exchanged ideas, edited each others drafts and jointly formulated strategy on 
numerous cases. I know Tom to be an exceptional lawyer, energetic, dynamic and 
intelligent in the representation of his client but simultaneously thoughtful, careful 
and judicious. He is also a caring, engaged member of the larger community and 
served as a committed member of our law firm - and of all of the institutions he 
has ably served. He would be a credit to an already distinguished bench on the DC 
Circuit. 

I offer these views from the perspective of a life-long and politically active 
Democrat. While Tom and I don't always agree on partisan political issues, I have 
the higlrest regard for his integrity and for his open-mindedness. As a judge, he 
would approach each case without prejudice, with a willingness to be educated 
about considerations he did not previously understand and a lock-aolid commitment 
to fairness. He is precisely the Wd of legitimately Republican, thoroughly 
distinguished and philosophically mainstream judicial nominee that the country 
should receive from this White House - and regrettably in some instances has not. 
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Wey Rein &Fielding uf 

June 22, 2004 
Page 2 

Please let me know if I can provide any fiirtlier information. 
Thank you for conaidering my views. 

Sincerely. 

C\). 

Thomas W. Brunner 

cc: The Honorable Patrick J. Leahy (via facsimile) 

Office of Legal Policy (via facsimile) 
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P arr WkDPOtJPS- Brown 

Gee &. Loveless 

Momysalhm ROBERTS. CLARK 


June 18. 2004 

Via Facsimile Ttan-smissinn to 202-228-1698 

The Honoiabie Ctein G. Hatch 
Otaiman. Committee on file Judiciary 
United States Senate 
224 Diiksen Senate OCBoe Building 
Washington, DC 20510 - 

Re; Thomas B. Griffith 
’Dear Mr. Chairman: 

I write in support of the notuination of Thomas B. Griffith to the United States Ciicidt 
Court of Appeals for the District of Columbia. I am well acquainted with Tom both pacsonally 
andpiofossionally. Our fiiendship spans more than thirty years. I also have had the pleasure of 
woiidne hitu on a professional basis in bis edacity as General Counsel for Brigham Young 
Univosity. Only rarely does one encounter a person whose overall character and ability are so 
outstanding. 

Tom is ideally suited to join the ranks of fitis country’ s finest jurists. He is a person of 
complete integrity, fotelligence may be common among lawyers considered for such a position, 
but his brilliance also includes great wisdom and insight temperament is fiieodly, even and 

good-humored. High principles are at the core of Tom’s character, yet he is never prone to 
dogmatic or narrow-painded ideology. He speaks with reverence about the rule of law, and 
shows absolute commitment to that principle in his approach to the law. 

I add my whole-hearted support to Tom’s nomination, and request that the United States 
Senate confirm his nomination. 


Sincerely, 

Robert S. Clark 


1*5 SuMlfc State Sbtet • State 1300 • Sail Lah Citi/, IM mil-lS37 
li^epiiant ($01) 532-7840 * PaoBmUe (801) 532-7750 • WdiaUt: urBne.ps8aw.(XTm 
cMTiml' nc^palaxp.am. 
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P arr WypDoups Brown 

Gee SlIjo^less ^M-^ca,r~rA. — — — 

Mm^atlmo ROBERT S. CIARK 


June 24, 2004 

Via Facsimile Ttansmisn ion to 202-228-1698 

The Honorable Oirin G. Hatch 
Chaiimaa, Committee on the Judiciary 
IMted States Senate 
224 Diiksea. Senate OfiScc Building 
Washington, DC 20510 

Ee: FurAercomineats relating to the nomination of Thomas B. Griffith 

Dear Mr. Chairman: 

This is my second letter in support of the nomination of Thomas B. GriffitL Everything 
stated in my prior letter, dated June 1 8, 2004, is still correct This letter responds to recent media 
reports relating to Utah bar licensing issues, hi particular, I note that the Washington Post caiiied 
a story on June 21 that bears the title; “Judicial Nominee Practiced Law Wthout license in 
Utah.” Ihelieve that accusation is untrue. I do not believe that anything Tom has done 
constitutes “practicing law without a license.” Consistent with statancaS attributed to the 
Executive Director of the Utah Bar Association, John Baldwin, I understand that a lawyer need 
not be admitted to practice in Utah if he or she is merely assisting other lawyers who are admitted 
to practice in Utah. 

From the time Tom accepted the position as Assistant to tiie Piesident and General 
Counsel at BYU, he has careihlly avoided activities that would create any possible concern 
regarding admission to tiie Utah bar. BYU’s Office of Genenl Counsel employs several well- 
qualified individuals who are licensed to practice in Utah. In addition, BYU also relics upon 
various Utah law films, including my firm, as outside counsel. Tom’s role at the University 
includes many responsibilities, including admimstrative and government relations duties. His 
activities as General Counsel have been tailored to make certain that lawyers actively licensed in 
Utah are involved in every matter where legal advice must be given or where the practice of law 
is involved. Never, to my knowledge, has Mr. Griffith been involved in providing legal advice 
■without the direct involvement of Utah lawyers. 

1 have personal knowledge and experience -with many situations where BYU has required 
legal advice. In every instance I am aware of Tom has fuDy complied -with Utah laws regarding 
the practice of law. In December. 2000, not long after his arrival in Utah, I was contacted and 
engaged to represent BYU as outside legal counsel -with respect to a specific matter. Other 


, llSSmah sou stmt ’Sutu 1300 ‘Salt hike atii,iaahmn-1537 
‘O^jsphxne {8QV 522-754(? • TaaamU (801) 532'77S0 • Wsfcsifc.- tpum.pwiaw.cxm 
omotl' TK^palaxticam 
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EmRM&DDoups Brown Gas aLomEss 

lawyors csnployed by the University (members of the Utah bar) had prior and contuming 
involvement In that matter and in eai* of the other matters in which I have been involved. From 
that time thiou^ the present I have represented BYU on a number of other matters. In every 
instance a member of BYU’s legal staff with Utah bar membership has had primary 
to^onsibility to coordinate the matter and provide legal advice to the Univemity. hi every 
matter that I am ftmiJiar with Mr. Gtifladi’s role has been ptimariiy administtative, who* he has 
consulted Utah lawyers and, based on the advice of Utah lawyers, has deliberated concerning 
deoisiona on diose issues. 

In every instance where a court appearance was necessary on behalf of BYU, a duly 
licensed lawyer has ^ipeaied. To my knibwledge, Tom has nevermade a court appearance in the 
State of Utah, or handed any legal matter with^ the primary involvement of persons admitted 
to practice in the State of Utah, hi every instance, the primary legal work has been done by 
others. To the best of my knowledge, Tom’s activities have always conplied with Uteh laws 
regulating thepiactice of law. 

1 continue to sipport tins nomination, and again urge that the United States Senate 
confirm the nomiiralion. If I can provide any further infbnnarion or assistance in this regard 

please let me know. 


Sincerely. 

Roberts. Claric 


Via Facsimile Transmission to 202-224-9516 

The Honorable Patrick J. Leahy 

Ranking Mranber, Committee on the Judiciary 

United States Senate 

152 Diiksen Senate Office Building 

Washington, D.C. 20510 

Via Facsimile Transmission to 202-224-9516 

Office of Legal Policy 

United States Department of Justice 
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HELMS MULLISS WICKER 


Helmm Mulliiut & TK/Icbir, ni.C Aiun^i ai Lam 
Charlouc Raleigh WilmlngcnQ uKw.bmp.cofii 


diicct: (704)343-2196 
fax: (70^ 343-2300 

ja<;k.cobb@hmw.com 


201 Nordi Ttyon Street 
ChariottA, NC 28202 
P.O. Box 31247 (28231) 
704.343.2000 
/704.343.2300 


June 18,2004 

VTA Facsimile (202-228-1698) 

The Honorable Oiiin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman; 

I am writing in support of Thomas D. Griffith’s nomination to the United States Court of 
Appeals for the District of Columbia. By his temperament, acumen, and integrity, Tom is 
extraordinarily well qualified for the position, and I hope the Committee will act expeditiously 
on his nomination. 

T have known Tom for nearly fifteen years and have at different times been both a 
colleague and client of his. We first worked together in a Charlotte, North Carolina law firm 
many years ago. More recently, while he served as the Senate Legal Counsel, I was a frequent 
client of Tom’s as an attorney for the Senate’s Permanent Subcommittee on Investigations and 
then the Governmental Affairs Committee. I turned to Tom and his office for assistance on 
many issues, including enforcement and interpretation of Committee subpoenas, extraordinary 
writs to secure the testimony of incarcerated witnesses, and testimonial privileges asserted by 
witnesses. Tom always provided fair, timely, thoughtful, and good advice. I might add that Tom 
is a delightful, welcoming ftiend. In short, Tom is an unusually well-qualified candidate 
professionally and personally. 

Though I am five years now removed from Capitol Hill, I recall that Presidential election 
year's can create problems for the consideration of appellate court nominees. I am delighted, 
therefore, that the Committee is scheduled to hold a hearing soon on Tom’s nomination, and 1 



632 

The Honorable Orrin G. Hatch 
June 18, 2004 
Page 2 

urge the Committee to vote Tom’s nomination out promptly thereafter. It would be an 
unfortunate irony if factors unrelated to his many merits held up the nomination of someone who 
served the Senate so fiuthlUIly and well. 

Very truly yours, 

HEIMS MULLISS & WICKER, PLLC 

(kk— 

John H. Cobb 

cc (via lacsimile): ( 

The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 

United States Senate 

1 52 Dirksen Senate OiBce Building 

Washington, DC 20510 

202.224.9516 

Office of Legal Policy 

United States Department of Justice 

Washington, DC 

202.514.5715 
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the global voice o- 
the legal professlo 


The Honorable Orrin O Hiirch 
C^hairtTiaii, 0:>innni.iee on ihe Juidiciary 
United States Senate 
^2-4 Dirksrn Senate Oftlt:*; BlilltlSt)}' 
Waahingron, DC ’4051 1) 

June 22> 2004 


Dear Mr Chainnvm 


I am ati American dM;«en livirijr uj London. I am a registered democrat atid view myself a 
rnodorAte liberal. As a U.S. lawyer, I tnaitifaitt a keen Inlcrest in our country's judicial and 
legislative process. As Executive |n»r»:t:tor of llu; IniernadonaJ Bar Association I watch 

these same tlevcIoptrurrUa Trotit |(.lje perspective ol' the internatjnruil corrmnmify. Thus, rite 
appctintmeni nt h judge rt) (In: U.|5. Court ol Appeals tor flic District of C>»Ji.imbia Oirciiii, viewFd 
by many a« the rruist hiflm.-niial (cderal court, is of immense importance to me. 


With thin InirkgToUTfd in tniad, I am honored to write thw letter in ,HUppt>ri ofiht; tiomitmiion of 
Thornan Griflidi !.•> the DC Circuit Court. I have known Torn for ovt r ten years and worked with 
him directly wlien I was F.xiK.utiv * Direrior ol the Americ^m Bar Assotnaiioti's Central and Etwt 
European Law luitjativi: (CEELI) and he served on (’EELI’s A<lvisory Board. During my 
assfictaiion widi TV»tn wlitle in W; sliington DC, I raint: u> know him as an extraordinary person 
in s«» many ways. Toni’.s hcutcary w<vh irreproachable anti his .scn.se of fairnewi when dealing with 
pcoplt^ Wd.H iiKspiring. 

ill a political environment tlclinctl more by pernicious attacks and at rimoniousi debate, IVmi 
(inliifh always strives for a difl'crrcni approach. Kaliier than esdiew fliversiry, Tf>rn embrac.w^ it. 
fnHtc:a£! td’ iliarcgafding opposing views, he listens l.o diem. While others erect walls thvxr 
reiuforc.tr pttlh.lca) division, Toiiri builds bridges iha( lead to greater undenuanding anti 
atT.tiptitruur. lit! is neither verbtde nur iHlligcreiji and his se.jfe&acing artiuide easily rUsartn-s 
people. These r.har:«:(.i:rwiita are i^rimeasuraljle- 

Pef»pie insiirjclivcly trust lorn (Irilfith as a pertoti ami tJie.y will respect Jiim ».s a judge. Ciii/.eirs 
of tiiffertrtii, treonomic backgroi tids. rciigitiiw, ethnic groups, arul poUtica! conVictjoriS will 
consent to his |iitlit;ial auihority, not bec£ui.se of t.h<: power tjf his position, Jyul het:au.se of his 
unwavering coinmiinient to what i.s just, and lawlul. 'iThe duty of a jmlge is to admltusUtr justice 
according 1t.» law, witliout fear or favor, and witboui regard to the wi.diea or polUy of the 
governing majority. Totn Oritrnli will fervently adhere to this principle. As is namral tii a 
ilctnocrvuy, people will not alway.^ agree with Tom’s dtjcisious from the bench. T, wiji certainly not 
always agree with tht»se (Uaisions. Mowever, thefts mvtrr be a cjue.suon as to the veracity 
behind them. I su.spf.-ct for any judge, this type of •dc.knowledgernent by so many would be the 
piunHcle of bis or her judicial eafeer. 'riierc is im dou !>1 in my mind that 'fom will achieve tin.s 
miU'.HfofK-, 


271 Regent Sireet, London WIB 2Ad. United Kingdom tel: +44 {0)20 7629 1 206 fnx; +44 (0)20 7409 0456 wvwv.banct org 
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lorn f.inUiili will malte mi ufipr«i::erK:Tif.cd corifribution lf> <nir couiifry as a judge* anrl if moral 
principle' is the fniindmUni ot'liiwjrlurii ht: will serve iiwtdi, 

Please do luir hesifatu u> ctaiiaci nut if 1 can pix'ivide you wiih imy furfber Insighr rtjgurfUng 
I'oin’s nominaiion. 

Sincerely, 



Mark S. KIHh 

ExeciiTive Direr.tor 

lnlernaf iona! Rar Assodaiioii 

r.t: 'llie Horit>i\\hl« I’atrick j. Ije^nhy 

On»< t* f»ri.egui {'oU<y, Unilcd Siiaicn Dr.piaiJjiieni. of pjarire 
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Wlfcy Reiii & Fielding llp 


1776 K STREET NW 
WASHINGTOtl, SC 2SS06 
PHONE 2d2.n9.70<ie 
FM 202.719.7M9 


November 15, 2i)04 


Virginia Offiar 
792S BRANCH DRIVE 
SUne 62M 
MclEAN.^ 22102 
PHONE 703.905.2800 
FAX 703.90S.2830 


WWW.Wff.COffi 


The Honorably Onin Q. Hatch 
Chairman, JudTctary Committee 
United States Senate 
Washingon, D.'C. 20510 


Re: Thomas Griffith 


Dear Mr. Chairman: 


Fred F. Fielding 

^g2.7t?.73J0 

ffleidln(i@wrf.com 


I understand that during this “lame duck” session your Comniitiee will hold st 
hearing and consider the nomination of Thomas Griffith as a judge for the U.S. 
Court of Appeals for the District of Columbia Circuit 

I wish to express my un^qualified and enthusiastic support of this nomination. 

I have known Mr. Griffith since he became associated with my law firm, Wiley 
Rein & Fielding, LLP, in December 1989 and later was admitted into the 
partnership. As his practice primarily involved commercial litigation and white- 
collar defense work, he and I worked closely together. From March 1995 through 
April 1999, he was Senate Legal Counsel, hi that capacity, Mr. Griffith served wit h 
nonnpartisao disrinction, and represented the institutional interests ofUtelTn ited 
State Smale in litigation, proeSdings, interactions vriffi other branches of the 
federal and state goverbrnent and an impeachment trial. In April 1999 he returned 
Ma'parmerto Wiley Rein & Fielding, LLP where he renewed his practice in 
commercial litigation. Much to my personal and our collective reget, but with our 
personal blessings and support, be left the fitpi in August 2000 to accept the 
appointment as General Counsel of Brigiam Young University. 

Mr. Chairman, as you know, Tom Griffith is a very special individual and a man 
possessed of the highest integrity. He is a fine professional who demands of 
himself the very best of his intellect and energies. His temperament is what we 
would want of all our jurists. 
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The Honorable Orrin G. Hatch 
November 15, 2004 
Page 2 

Our NatioB would be thefceaiefid!% of his service on this Bench; I strongly 
recommend atid urge ypur Gqmmittee'a consent to his nomination, so that he may 

With myhi^e^ regards. 


Sincerely, 



Bred ;F,Big^ng ' 
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1>76 X SnsECT KW 
W6$MIN&T0N, OC 20006 
fMOWe 202.719.7000 
FAX 20Z.n9.7a« 

VI^IAU Office 
7925 JOMQ eRANCH aSIVE 
SUHf 6200 
MciiAM. VA 22102 
fMONE 703.90S.2aao 
FAX 703.9DS.2920 


www.wrf.CBrn 


Wiley Rein &Relding llp 


Laura A. Foggan 

June 22, 2004 202.719.33BJ 

ifegganSJWfrf.com 

VIA FACSIMILE 

The Honorable Oirin G. Hatch 
Chaiiman. Committee on the Judiciary 
United States Senate 
224 Dirksm Senate Office Building 
Washington, DC 20510 

Re: Support for the Conliimation of Thomas B . Griffith 

Dear Mr. Chairman: 

I write in support of the confinnation of Thomas B. Griffith for an appointment to the 
United States Court of Appeals for the District of Columbia Circuit. Before accepting 
his current position as Assistant to the President and General Counsel of Brigham 
Young University, Tom Griffith was a partner at Wiley, Rein & Fielding LLP. 

At Wiley, Rein & Fielding LLP, 1 worked with Tom Griffith both before he 
became counsel to the U.S, Senate and when he returned from that post to our firm 
until he went to Brigham Young University. Not only were Tom and I colleagues 
at the firm, we worked closely together on a variety of legal matters for clients of 
the firm. From these experiences, I know that Tom Griffith possesses the 
competence, as well as file temperament and demeanor that are sought after in a 
judicial nomineei He is a role model for all of us in his consistently positive 
outlook and collegial attitude. Accordingly, I am pleased to support his 
nomination to the US. Court of Appeals fortheD.C. Circuit, 


Very truly yours. 



Laura A. Foggan 


cc: The Honorable Patrick J, Leahy 

Ranking Member, Committee on the Judiciary 

Office of Legal Policy 

United States Department of Justice 
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HOFSTRA UNTVERSriY 


ScHqoL OF Law 
Faculty 

The Honorable Orrin G. Haldi 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate OfBce Building 
Washington UU 20510 

Re : Nomination of Thomas B. Griftith 
to the United States Court of Appeals 
for the District of Columbia Circuit 



June 29 , 2004 


Dear Mr. Chairman: 

This letter has been prompted by news reports that Thomas B. 
Griffith is being criticized for having practiced law in the District of 
Columbia and in Utah without a license. When I read those reports, I 
telephoned Mr, Griffith to get the facts. Based on those facts, it is my 
opinion that the criticisms of Mr. Griffith are without merit and are 
irrelevant to his confirmation as a federal judge. 

Briefly, my qualifications to express an opinion on this issue 

are the following. I have specialized in lawyers’ and judges’ ethics 
for almost four decades. During that time, I have been invited to 
testify before the Senate Committee on the Judiciary several times, 
and have frequently testified as an expert witness on lawyers’ and 
judges’ ethics in federal and state courts. In addition to teaching 
professional responsibility at Hofshra University Law School, I have 
lectured on the subject twice a year for the past quarter of a century at 
Harvard Law School. In 1 998, 1 received the American Bar 
Association’s Michael Franck Award, the highest professionalism 
award conferred by the ABA, which was given for “outstanding 
contributions to the field of professional responsibility” and “a 


121 Hofstra UNiVFRsmr ♦ Hempstead, New York 11549 
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lifetime of original and influential scholarship in the field of lawyers’ 

ethics.” 


I first met Mr. Griffith in January of this year, at a dinner party 
with seven other people present. He and I talked for about an hour at 
dinner, and since then we have exchanged reprints of articles. That is 
the extent of our acquaintance. Although Mr. Griffith has impressed 
me as highly intelligent and conscientious, I am limiting this opinion 
to the ethical issue that has been raised. 

In my opinion, the issue relating to Mr. Griffith’s practice 
without a license has no relevance to whether the Senate should 
confirm his nomination to the D.C. Circuit. First, Mr. Griffith’s 
faiiuie to mamtain his bar dues in the District of Columbia showed no 
disrespect for the rule, but was the result of oversight and the 
apparent lack of notillcatioa by the D.C. Bar. Second, while 
practicing as general counsel for Brigham Young University, Mr. 
Griffith made no court appearances and acted at all times in 
conjunction with one or more members of the Utah bar. 

Third, and most important, the requirement of membership in a 
particular bar is not in itself a rule of ethical professional conduct. At 
worst, the requirement is one that has been characterized as a 
lawyers’ “guild rule” (like minimum fee schedules and restrictions on 
advertising), designed to restrict competition. At best, on the other 
hand, the requirement of a license is intended to assure that one who 
holds himself out to the public as a lawyer is indeed competent to 
serve as a lawyer. In that regard, there is no question about Mr. 
Griffith’s competence, which is the only ethical issue that is material 
here. 


In the District of Columbia, Mr. Griffith had in fact been a 
member of tire bar in good standing; the only problem was a 
temporary lapse in the payment of dues, which he promptly remedied 
when he became aware of it. He tliereby once again became, and 


2 
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remains, a member of the D.C. bar in good standing. Neither the bar 
nor anyone else has ever questioned Mr. Griffith’s competence to 
practice law. 

In Utah, Mr. Griffith’s bar status was known to the University 
of Utah, the only client for whom he did work as a lawyer. His legal 
work there was always in association with one or more members of 
the Utah bar, and he never appeared in court. Neither the bar nor 
anyone else has ever questioned Mr. Griffith’s competence to practice 
law. 


The issue for the Senate, of course, is Mr. Griffith’s fitness to 
serve as a federal appellate judge. Matters of judicial ethics are 
critical to that determination, and the most important concern of 
judicial ethics is whether a judge can be impartial. See M.H. 
Freedman & A. Smith, Understanding Lawyers’ Etiucs, Chapter 
10 (“The Impartial Judge”) (3'’* ed., 2004). I am aware of nothing 
concerning Mr. Griffith - and certainly not tlie bar license issue — that 
raises any question whatsoever about his ability to render impartial 
justice to litigants who would appear before him. 

I therefore respectfully urge that the Committee and the Senate 
disregard the irrelevant issue of bar membership, and focus instead on 
the true merits of Mr. Griffith’s qualifications to serve as a federal 
appellate judge. 



Monroe. H. Freedman 
Professor of Law 


cc; The Honorable Patrick J. Leahy 
cc: Office of Legal Policy 
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FAnnTv 


July 14, 2004 


The Honorable Orrin G. Hatch 
Chainnan, Committee on the Judiciary 
United States Senate 
224 Diiksen Senate Office Building 
Washington DC 20510 

Re : Nomination of Thomas B. Griffith 
Dear Mr. Chairman, 

I am enclosing for your infonnation a copy of a letter that 
Professor Thomas D. Morgan and I sent to the New York Times on 
July 4, 2004, regarding the nomination of Thomas B. Griffith to the 
United States Court of Appeals for the District of Columbia Circuit. 



Professor of Law 


cc: The Honorable Patrick J. Leahy 
Office of Legal Policy 
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Hofsira University 



Schocx-ofLaw 

Facuuy July 4, 2004 


Editor 

The New York Times 


Re : Editorial- 


Lic ense 


Thomas Griffith’s practice without a license has no relevance 
to whether the Senate should confirm his nomination to be a judge in 
the D.C. Circuit First, Mr. Griffith’s temporary lapse in payment of 
bar dues in the District of Columbia showed no disrespect for the 
license rule, buL was the result of oversight and the apparent lack of 
notification by the D.C. Bar. Second, as confirmed by five former 
presidents of the Utah bar, Mr. Griffith was not required to have a 
license while serving as general counsel for Brigham Young 
University, because he made no court appearances and acted at all 
times in conjunction with one or more members of the Utah bar. 

Third, and most important, the requirement of membership in a 
particular bar is not in itself a rule of ethical professional conduct, but 
a lawyers’ “guild rule” (like minimum fee schedules and restrictions 
on advertising), designed to restrict competition. At best, the 
requirement of a license is intended to assure that one who holds 
himself out to the public as a lawyer is indeed competent to serve as a 
lawyer, fn that regard, there is no question about Mr, Griffith’s 
competence, which is the only ethical issue that is material. 

In the District of Columbia, Mr. Griffith had in fact been a 
member of the bar iu good standing; the only problem was a 
temporary lapse in the payment of dues, which he promptly remedied 
when he became aware of it. He thereby once again became, and 
remains, a member of the D.C. bar in good standing. Neither the bar 
nor anyone else has ever questioned Mr, Griffith’s competence. 



643 


The issue for tiie Senate, of course, is Mr. GriflSth’s fitness to 
serve as a federal appellate judge. Matters of judicial ethics are 
critical to that detennination, and the most important concern of 
judicial ethics is whether a judge cari be impartial. We are aware of 
nothing concerning Mr. GriflBth - and certainly not the bar license 
issue - that raises any question whatsoever about his ability to render 
impartial justice to litigants who would appear before him. 

We therefore-helieve that the Senate ^ould disregard the 
irrelevant issue of bar membership, and focus instep on the true 
merits of Mr. Griffith’s qualifications to serve as a federal appellate 
judge. 



Monroe H. Freedman 
Professor of Law 


( 212 ) 258-3393 



Oppenheim Professor of Law 
George Washington University 
Law School 
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June 24, 2004 


VIA FACSIMILE: 202428-1698 


The Honorable Oixin G. Hatch 
Chainnan, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Re: Thomas B. Griffith 


Dear Mr. Chairman; 


I am writing a letter in support of the nomination of Thomas B. Griffith to the DC 
Court of Appeals. I am currently Chairman of the International Section of Kirton & 
McConkie, a Sait Lake City law firm. I was previously head of tlie International Law 
Department of the Bristol-Myers Squibb Company in New York City. 

For the last two years, I have been a close personal associate of Tom Griffith. We 
have discussed in detail his work at BYU and his nomination to the Bench. I have come 
to know that Tom is a man of great integrity, incredible intellect and considerable skdil. 

On behalf of this firm, I strongly recommend confirmation of Tom’s nomination. 
The country will be extremely fortunate to have a Judge of his caliber. 

Sincerely, 


KIRTON & McCONKIE 


CPG/wte 
cc (via fax); 




Conan P. Grames 
Chairman, Intemational Section 


The Honorable Patrick J. Leahy 

Office of Legal Policy, United States Department of Justice 
Thomas B. Griffith 
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The Honorable Onin G. Hatch 
Chainnan, Coimnittee on the Judidaiy 
United States Senate 
June 22, 2004 
page 2 


RMR/jsm 

cc: The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 

Office of Legal Policy 

United States Department of Justice 
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2025142424 OFFICE OF LEGAL POLICY 


(■C1O04/OOS 


OFFICI; OF THE GENERAL COWSEI 
TuoMAs B. GRirfrni 

AiOAam Tc 
CjTtcrtif Cnuilijl 


John Adams, President 
Utah Bar Association 
c/a Ray Quinney & Nebekcr 
36 South State Street, Suite HOO 
Salt Lake City. Utah S411 1 FA-X: 801-532-7543 

Dear John; 

I need your advice. When 1 moved to Utali to accept the position 'of Assistant to fee 
President and General Counsel of Brighsoi Young University. I was told by my predecessor that 
the Utah Bar had created what he referred to as a "ganoral counsel exceptian” and that 1 didn’t need 
to bocoros a member of the Utah Bar to perfoim my responsibilities. Subsequent canversations 
with people in yoiir ofSoo as well as discussions with other general counsel around the state 
confiriacd that understanding. I have, however, always been activa in bar associations where I 
have practiced - Washingtan, D.C- and North Carolina- and I detennined that I wanted to be 
adnuiled to the Utah Bar. To that end, I prepared to take flie bar exEm last summer. Durmg tha 
course of prsparing my application materials, I learned that the Utah Supreme Court was then 
actively considering the reciprocity rule that it has only recently adopted. In discussions with the 
Utah Bar Association (maybe even you - ray memory is not entirely accurate on this point), I was 
advised tliat the canvcational wisdom was that the Court would in fact promulgate a reciprocity 
rule, For that reason, I suspended my preparations and did not .submit my application nor take the 
bar exam last summer. 

I have now read the reciprocity rule recently adopted by the Court and, as far as I can tefl, it 
may not be helpful to rue. The icquiremant that an applicant for admission under the reciprocity 
rulo has been practicing law in the jurisdiction from which he or she is seeking reciprocity for three 
of the last four years is a bar to me inasmuch as I have been in Utah and not practiemg in 
W ashington, D.C. or North Carolina for the last two and one-haif years. I am writing you to see if 
there might bo some interpretation of which I am unaware that would allow me to be admitted to 
the Utah Bar without taking the exam. If thers is not, I will prepare to take the b?r exam next 
summer. 



April 10,2003 


I look forward to hearing from you. 


Smeeraly, 


kk 

Enc, 



BruchiAKf rouNC UMtvEBJiTY • A'357 ASir • tkoyo. lttaw 346p2.-i33i 
I’liDNP (SdO (SoO 4a2-ci&'? • E-MAji! tom.gnZfititiSlsyti.irdu 
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!4!005/008 


Thomas b. Griffith 

A-357 ASB 

Brigham Young University 
Provo, Utah 84602-1333 
(SOI) 422-1217 

Ekployment 

Brigham YormgUnivorsity. Provo, Utah. August 2000-presenr. Assistant to the President 
and General Counsel. 

Wiley, Rein & Fielding. Washington, D.C., 1989-1995, 1999-2000. Partner in the firm’s 
Wliite Collar Defense, Internet, and Litigation practices. Particular experience with 
government investigations and complex litigation involving constimtiDnal law and the 
separation of powers, administrative law, insurance coverage laW, and commercial disputes. 

Senate Legal Counsel of the United States, Washington, D.C., 1995-1999, As chief legal 
officer of the United States Senate, represented the Senate, its committees. Members, 
officers, and employees in litigation relating to their constitutional powers and privileges, and 
advised committees about their investigatory powers and procedures. Represented 
insticurional interests of the United States Senate in the impeachment trial of President 
Clinton, the Line Item. Veto Act litigation, and the Senate's investigations into the 
Whitewater, campaign finance, and China missile technology transfer matters. 

Robiiwon, Bradshaw &. Hinson. Charlotte, North Carolina, 1985-1989. Practice included 
commercial, corporate, employment, and First Amendment litigation and corporate and 
finance transactions. 

The Church of Jesus Christ of Latter-day Saints, Church Educational System. 
Baltimore, Maryland, 1979-1982. Director of Church Educational System programs in 
three-stake area. 


Education 

University ofVirginia School of Law, j,D., 1985. Editor, Virginia Reuiew (1983-85). 
.Author, Beyond Process; A Subscantive Rationale, for the Bill of AttaindeT Clause, 70 Va.L.Rcv. 
475 (1984). 

Brigltam Young University, B-A„ 1978. Summit cum laudei Valedictorian, College of 
Humanities; Higdi honors with distinction, Honors Program; Edwin S, Hinckley Scholar, 
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OraERAcnviTiEs 


Member, District of Columbia, North Carolina, and American Bar Associations. . 

Member, The Secretary's Commission on. Opportunity in Athletics, 2002-2003. 

General Counsel, Advisory Conntiission on Electronic Coramerce, 1999-2000. 

Advisory Board, Central and East European Law Initiative ofthe American Bar Associarion, 
1995'presenC, 

Ex officio Council Member, Section of Administrative Law and Regulatory Practice of the 
Artiorican Bar Association, 1996-1999. 

Vice-Chainnan, Federalism and Separation of Powers Practice Group of the Federalist 
Society, 1996-prescnt. 

Stake President, The Church of Jesus Christ of Latter-day Saints, BYU 9* Stake, 2001- 
present, 


Personal 


Bom, Yokohama, Japan, July 5, 1954- Married, six children. 
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Utah State Bar 

545 South 200 East, SuKe S40 » San Late Ciiy. Uah 94111*3034 
Taiephanc: got *53 (•SO??* 1*5O0.6Sg-307Y • Fax: 801-531-0580 


May 14, 2003 lUy ? - 

'^2003 

Thomas B. GrifTrth, Assistant to the President 
Office of the General Counsel 
A-357 ASB 

Brigham Young University 
Provo UT 84602-1333 


Dear Mr. Griffith: 

I have been provided With a copy of your letter dated April 1 0, 2003 
and would like to respond ort behalf of the Bar to a few issues which you 
raised. First, 1 was somewhat surprised that you were informed by your 
predecessor at Brigham Young University's Office of General Counsel 
and perhaps others that Utah had created a "general counsel rule 
exception". As you are now aware from speaking with Joni Dickson 
Seko, the Baris Deputy General Counsel in charge of admissions, Utah 
does not have and has never had such a rule. Second, although we were 
optimistic that the Utah Supreme Court would approve the proposed 
reciprocity rule, there was no guarantee that it would happen or that the 
rule would emerge in the format we submitted. 

It is unfortunate that you anticipated relying on the rule without 
having an understanding of the restrictions it imposed, However, 1 know 
of no other jurisdiction where a reciprocity rule has no conditions or 
restrictions such as a years of practice requirement. For instance North 
Carolina's reciprocity rule requires applicants to have been physically 
practicing law elsewhere for at least four out of the last six preceding 
years.’ 


Your reading of the new reciprocity rule is accurate and admission 
to the Utah State Bar requires a minimal number of years of active 
practice in the reciprocatingjurisdlction. As both Ms, Seko and her 
assistant Christy Abad have informed you, the Rules for Admission do not 
provide for Bar staff or our governing body, the Board of Bar 
Commissioners, to make any exceptions to uniform application of the 
rules. If an applicant seeks a waiver of a rule, it can only be granted by 


' Other restrictions (not relevant to your inquiry) also ajrpiy to those scelnng admi.ssicih tvithout 
examinstian. e.g, a sealed seoTc of 133 or more und IhcMuliistais Bor Esaminatfon, etc. 
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the Utah Supreme Court through a petition. This route, however, 
historically has not proven very fruitful for those seeking waivers^. See, 
e.g.. In ra Larry Gobelman . 31 P.3d 535 (Utah 2001 ). 


You are fortunate, howevar, to have a viable option remaining, i.a., 
admittance by examination and I would encourage you to start prepahng 
your application as soon as possible. The application is an extensive one 
and it takes time to complete including making arrangement for the 
necessary supporting documentation. While I know you spoke with Joni 
about your Inability to meet the May 1'* deadline, I vvanted you to realize 
that the final (and again, non-waivafale) deadline (with a $300 late fee) is 
December 1 ' for the February 2004 exam. Earlier deadlines are October 
1 (no late fee) and November 1 ($100 late fee). 

Finally, while I regret any misunderstandings or assumptions that 
may have occurred, I also would strongly encourage you to carefully 
review your current duties as Assistant to the President In the Office of 
General Counsel. As noted above, we have no general counsel 
exception rule allowing individuals who serve in such positions to actually 
practice law without Utah licensure. Towards that end. It would be a 
prudent course of action to limit your work to those activities which would 
not constitute the practice of law. If such activities are unavoidable, I 
strongly urge you to closely associate with someone who is actually 
licensed here and on active status. Finally, just so you know, all 
applicants are required to undergo a character and fitness assessment 
prior to being permitted to take the examination. Practicing law without a 
Utah license has been an issue for some applicants in the past and has 
resulted in delayed admission or even denial. 


KAF/dlg 



Katherine A. Fox 
General Counsel 


cc; John A. Adams 
John Baldwin 
Joni Dickson Seko 


’ AlthouglU tiavc only been at thoSar for seven yearE. I ant unawerc of tbs Coun waiving strict 
applicBlion of admisfon rules ebssnt me Mtraordinery time when Ihc Coun directed the Bw to create 
a Foreign Legal Graduate Rule pomilning such individuals Co apply for admicsiotl under limited 
circumstarices noi appliceblc in your cm*. 
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June 21, 2004 


Re: Thomas B. Griffith 

The Honorable Orrin G. H^ch 
Chainnan, Committee on the Judiciary 
United States Senate 
224 Dirifsen Senate Office Building 
Washington, D.C. 20510 

Dear Mr, Chairman: 

I strongly support the President’s nomination of Mr. Thomas B. Griffith to 
serve as a judge on the United States Court of Appeals for the District of 
Columbia Circuit. I urge the Judiciary Committee to approve his nomination 
promptly and to forward his name to the full Senate for a prompt confirmation. 

I have known Mr. Griffith for more than twenty years. We met in law 
school when he was a class behind me at the Univereily of Virginia. He was an 
outstanding student and served on the law review. As a member of the Managing 
Board, I had the chance not only to review Mr. Griffith’s work, but to hear others 
talk about him. He was widely regarded by his peers and by members of my class 
as the most well-rounded and thoughtful, and possibly the brightest, member in 
his class. We enthusiastically selected him to serve on the Articles Review Board 
following our graduation. 

During our respective careers, I have had many opportunities to see Mr. 
Griffith in action both professionally and personally. We both practiced in 
Washington, D.C. for several years. We often discussed the most important legal 
and judicial issues of our time. He was keenly interested in the health of our 
nation’s government, and in particular our judicial system. Tom’s commitment to 
public service led him to serve as Chief Counsel to the Senate during the late 
1990’s and to accept his present position as General Counsel of Brigham Young 
University, even though he could have made a lot more money continuing in 
private practice, where he had established himself as an outstanding litigator and 
partner at Wiley Rein & Fielding. 
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As a judge, Tom will be a ca«&l and tbou^tftil interpreter of law, 
without an ounce of judicial activian ftom eitiher side of die political divide. He 
is an unusually gifted writer, who will be able to write opinions that are to the 
point, understandable and useful for tiw patties to the case and for others that need 
to rely on them for precedent. He is deeply committed to the rule of law and in 
particular our Constitution and our s>^m of government, can be expected to 
interpret laws and not to substitute his views for those of Congress, and will have 
a strong respect for precedent and honest reasoning. He is also a man of 
impeccable integrity and high ethics; if I had to entrust my life, liberty, property 
and ability to pursue happiness to any single person, I would gladly entrust them 
to Tom Griffith because I have complete confidence in his wisdom, intelligence, 
goodness and honesty. 

I am a partner and head of the Financial histitutions Group at Davis Polk 
& Wardwell. During my career, I have had the privilege of worldng closely with 
some of our nation’s best judges. I was a law clerk to Chief Justice Rehnquist, the 
year before he was confirmed Chief, and clerked for the Honorable J. Clifford 
Wallace the year before. I worked with Mike Luttig, now a judge on the U.S. 
Court of Appeals for the Fourth Circuit, when he was an associate in the 
Wellington, D.C. office of Davis Polk. I was a roommate in college with Jay 
Bybee, who is now a judge on the U.S. Court of Appeals for the Ninth Circuit. As 
a result, I have had the privilege of closely observing many judges in action both 
before md after becoming judges. I have understandably developed views about 
the sort of qualities that make a judge great, and Tom Griffith has ail of those 
qualities. 

The District of Columbia Circuit needs another excellent judge. I cannot 
think of a more highly qualified, better candidate, for that position than Tom 
Griffith. 

I therefore urge the Senate Judiciary Committee to approve his nomination 
promptly, and forward it to the full Senate for a prompt confirmation. 


Very truly yours, 



cc: The Honoiablc Patrick J. Leahy 

Office of Legal Policy, Department of Justice 
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j, REUBEN ClARK. LAW SCHOOL 
BRIGHAM YOUNG UNIVERSITY 
J 4 I IRCB 

PROVO. UTAH 84602-8000 

(801) 422-4274 /FAX: (8ot) 422-0389 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington. DC 20510 

via FAX: 202-228-1698 

re; Thomas B, Griffith, nominee to the United States Circuit Court of Appeals for the 
District of Columbia Circuit 

Dear Mr. Chairman; 

I understand questions are being raised concerning whether Thomas Griffith may have, 
been in violation of Utah State Bar regulations because he has not been admitted to practice law 
in Utah while serving as Assistant to the President and General Counsel to Brigham Young 
University, I would like to share my perspective regarding Mr. Griffith and the Utah Bar. 1 
have been a member of the law faculty at BYU since June 1974 and served as dean of the Law 
School for the past fifteen years, stepping down as dean on June 1, 2004. I served as chair of the 
search committee which recommended Mr. Griffith to the President of the University for 
appointment to his present position. I have been a member of the Utah State Bar continuously 
since 1972. Throughout the fifteen years of my service as dean of the J,aw School, 1 served as an 
ex officio member of the Utah Bar Commission and for many of those years served as a member 
of the Bar’s Committee on Admissions to the Bar. 

1 . The fact that Mr. Griffith was not a member of the Utah Bar was, of course, well 
known to all relevant decision makers when he was recommended for and hired as Assistant to 
the President and General Counsel to BYU. 



June 29, 2004 
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2 . Brigham Young University is the largest private University in the United Slates and 
maintains its central campus in Provo, Utah. In addition to its Provo campus, the University also 
has a major campus in Hawaii and smaller campus locations in Washington, DC; London, 
England; Jerusalem, Israel; and Nauvoo, Illinois. In addition, the University maintains a wide 
variety of programs in many locations throughout the world. Many of its students are earning 
credit toward graduation while living temporarily in several states and many foreign countries. 
The University offers courses of study to students located throughout the world who receive 
instruction and study materials on-line via the internet. The University maintains an alumni 
organization which has local chapters in scores of cities in the United States and abroad. Its 
athletic teams and performance groups regularly perform in many states and in foreign countries. 
The University's world-wide presence is strikingly similar to a major corporation which 
conducts business in many states of the United States and throughout the world. A lawyer who is 
employed as General Counsel to such an entity and who provides legal and other services only to 
his or her employer is obviously not licensed to practice law in every jurisdiction where the entity 
has suppliers, customers, or shareholders or where its advertisements may reach. I view BYU’s 
Assistant to the President and General Counsel in exactly the same situation in regard to his bar 
membership. 

3. During the many years I served on the Bar Admissions Committee there were 
discussions in the Committee about a wide range of related bar admissions issues including, as 
examples, multi-jurisdictional law practice, admission on motion, reciprocity mles governing bar 
admission, attorney examinations, and the status of corporate in-house lawyers working in Utah. 
Some of these issues were brought to recommendation for action by the Bar Commission. The 
question of license requirements for in-house corporate lawyers was never felt to have a high 
enough priority to warrant more that brief discussion although it was generally acknowledged 
that many in-house lawyers located in Utah were not members of the Utah Bar, No 
recommendation was ever made by the Committee that these lawyers should be prosecuted for 
unauthorized practice of law. Given the number of important bar membership issues confronting 
the Committee, it is not at all surprising to me that the corporate counsel “issue" was not viewed 
as a matter warranting enforcement action. The American Bar Association and many state bar 
associations, including Utah, are currently developing formal recommendations regarding the 
above mentioned issues. These recommendations recognize, among other things, the reality that 
many entities’ legal needs reach across state boundaries and national borders. They also 
acknowledge the existing customary practices of many state bar associations, including Utah, 
with respect to the licensing requirements of in-house counsel. 

4. It is my belief and understanding that Thomas Griffith has been meticulous in adhering 
to the advice given by Utah Bar Counsel that he be closely associated with Utah lawyers when 
delivering legal advice. Furthermore, I believe that Mr. Griffith has conducted his professional 
service to his sole client, Brigham Young University, in a completely appropriate manner in all 
regards and consistent with common practices of general counsel to large U.S. entities who 
conduct multi-state and international activities. 


2 
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Thank you for considering these views. If I can be of additional help, please let me know. 

Very truly yours. 



cc: The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 

United States Senate 

152 Dirksen Senate Office Building 

Washington, DC 20510 

via FAX: 202-224-9516 

Office of Legal Policy 

United States Department of Justice 

via FAX: 202-514-5715 


3 
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Statement of Chairman Orrin G. Hatch 
before the United States Senate Committee on the Judiciary 
Hearing on the Nomination of 

Thomas B. Griffith to be United States Judge for the 
District of Columbia Circuit 


Good morning. I am pleased to introduce and welcome to the Committee a 
member of the Senate family, Thomas B. Griffith. Many of us know Tom from his 
distinguished service as the Senate Legal Counsel. 

As the chief legal officer of the Senate, Tom represented the Senate, its 
committees. Members, officers and employees in litigation relating to their constitutional 
powers and privileges. He advised committees about their investigatory powers and 
procedures, represented the institutional interests of the Senate in the impeachment trial 
of President Clinton, in the Line Item Veto Act litigation, and in numerous committee 
investigations. 

Despite the difficult and often divisive issues Tom encountered in his role as 
Senate Legal Counsel, he consistently exercised sound judgment, objectivity, and fairness 
- qualities that are essential to service as a federal judge. Tom’s possession of these 
qualities earned him the respect and admiration of members on both sides of the aisle. 

Along these lines. I’d like to take a couple moments to share just a few excerpts 
from the many letters we received in support of his nomination. 

Richard Wiley of the firm Wiley Rein and Fielding and former law partner of 
Tom Griffith wrote that “Tom is an outstanding lawyer, with keen judgment, congenial 
temperament and impeccable personal integrity.” 

Seth Waxman said of Tom’s nomination, “I have known Tom since he was Senate 
Legal Counsel and I was Solicitor General, and I have the highest regard for his 
integrity. For my own part, I would stake most everything on his word alone. Litigants 
would be in good hands with a person of Tom Griffith’s character as their judge.” 

Glen Ivey, former counsel to Senate Democratic Leader Tom Daschle, wrote to 
this Committee, stating, “I believe Mr. Griffith is an exceptional nominee and would 
make an excellent judge. Although Mr. Griffith and I have different party affiliations and 
do not agree on all political matters, I learned during the Senate’s Whitewater and 
Campaign Finance Reform investigations that Mr. Griffith took seriously his oath of 
office. Even when we were handling sensitive and politically charged issues, he acted in 
a non-partisan and objective manner. I believe Mr. Griffith has the intellect and the 
temperament to make an outstanding jurist.” 
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Fred Fielding was the White House Council for President Reagan. Fred helped 
found the reputable firm, Wiley, Rein and Fielding. Mr. Fielding has described Tom as 
“a very special individual and a man possessed of the highest integrity. He is a fine 
professional who demands of himself the very best of his intellect and energies.” 

According to David Kendall, personal counsel to President and Senator Clinton, 
“For years Tom has been a leader in the bar and has shown dedication to its principles. 
The federal bench needs judges like Tom, an excellent lawyer who is supported across 
the political spectrum. . . . [W]e support Tom and believe he has the intellect and 
judgment to be an excellent judge.” 

Harvard Law Professor William Stuntz has know'n Tom for over twenty years. 

He wrote, “Few people I know deserve to be called wise; very few deserve to be called 
both wise and good. Tom is a wise and good man. I believe he will be one of this 
nation’s finest judges.” 

Tom’s nomination is also whole-heartedly supported by a man who is uniquely 
qualified to say who would be good fit for the U.S. Court of Appeals for the D.C. 

Circuit. Abner Mikva, a former White House Counsel for President Clinton and a former 
Chief Judge of that court, wrote, “I have known Tom Griffith in the public sector and in 
the private sector, and I have never heard a whisper against his integrity or 
responsibility.” 

Finally, Senator Dodd of Connecticut noted that Tom handled his difficult 
responsibilities as Senate Legal Counsel with great confidence and skill . . . impressing all 
who knew him with his knowledge of the law and never succumbing to the temptation to 
bend the law to partisan ends.” 

I could go on and on reading comments received by the Judiciary Committee in 
praise of Tom Griffith. In all my years in the Senate, I have rarely seen such a broad 
outpouring of support for a nominee from so many distinguished individuals on both 
sides of the aisle. Tom has been a dedicated public servant and has demonstrated the 
sound judgment and temperament necessary to be an outstanding federal appellate judge. 
It is no wonder that the President chose to nominate Tom Griffith for the D.C. Circuit 
Court of Appeals. 

Prior to coming to work in the Senate, Tom also earned an impressive record of 
achievement. He distinguished himself academically, graduating summa cum laude from 
Brigham Young University and valedictorian of his college. Tom earned his law degree 
from the University of Virginia, where he was a member of the law review. He also has 
experience in the private sector, working at the North Carolina law firm of Robinson, 
Bradshaw and Hinson, and subsequently as a partner in the litigation and government 
affairs practice areas in the Washington firm of Wiley, Rein and Fielding. 

Tom has also given back to the community throughout his legal career. While in 
private practice, he undertook the significant pro bono representation of a death row 
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inmate, which led to a commutation of the inmate’s sentence by the Governor of 
Virginia. He has also frequently volunteered his time to pro bono and public service 
groups. 


Today, Tom serves as Assistant to the President and General Counsel of the 
largest private university in America, his alma mater and mine, Brigham Young 
University. I understand that some have raised questions about whether he was required 
to take the Utah Bar exam to serve in his current position as BYU General Counsel. This 
criticism can be put to rest by a letter I received from five former Utah Bar Presidents. 
They stated that “a general counsel working in the State of Utah need not be a member of 
the Utah bar provided that when giving legal advice to his or her employer that he or she 
does so in conjunction with an associated attorney who is an active member of the Utah 
bar and that said general counsel makes no Utah court appearances and signs no Utah 
pleadings, motions or briefs.” In addition, the ABA has thoroughly examined Mr. 
Griffith’s record and made the determination that he is qualified to serve on the bench. 

A prominent Salt Lake City attorney, James Jardine, has described what Mr. 
Griffith would bring to the court: “He is a skilled, thoughtful, experienced lawyer. . ..He is 
extraordinarily thoughtful. His intelligence is tempered by his judgment. He engenders 
trust and confidence among colleagues. His integrity, balance and patience are genuine 
virtues. He will in every way enhance the Court.” Mr. Jardine concluded: “I think in a 
time of divisiveness, his appointment can be a point of agreement.” 

I could not agree more. This important court needs this good man to serve, and I 
hope that the Senate will treat a member of the Senate family with all due respect and 
move quickly to confirm the President’s nominee, Tom Griffith, to this long vacant seat. 
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Statement of Chairman Orrin G. Hatch 
Before the United States Senate Committee on the Judiciary 
Hearing on the Nomination of 

J. Michael Seabright to be 
United States Judge for the District of Hawaii 

J. Michael Seabright is our nominee for the District of Hawaii. A distinguished 
graduate of George Washington University Law School, Mr. Seabright has had an 
equally distinguished legal career and brings over 20 years of experience to the federal 
bench. After a short tenure in private practice, he entered the public sector first as an 
Assistant U.S. Attorney for the District of Colombia, then as an Assistant U.S. Attorney 
for Hawaii. Since 2001, he has served as the Supervisory Assistant U.S. Attorney in 
Hawaii. The seat to which he has been nominated has been vacant for nearly five years. 
I am hopeful that the Senate will move quiekly on his nomination, and I am confident 
that Mr. Seabright will ably fill that long vacant seat. 


Paul Crotty to be 

United States Judge for the Southern District of New York 

Paul Crotty is our other distinguished district nominee, for the Southern District 
of New York. He has impeccable credentials, having graduated from Cornell Law 
Sehool with the highest honors and a two-year clerkship with the Honorable Lloyd 
MacMahon in the Southern District of New York. He was a partner with the renowned 
firm of Donovan, Leisure, Newton & Irvine. Mr. Crotty has had an illustrious career in 
the public sector as well. He has served as a New York City Commissioner in two 
mayoral administrations: first for Democrat, Ed Koch, and later for Republican, Rudy 
Guiliani. He is currently the group president for New York and Connecticut of Verizon 
Communications. I am confident he will be a fine addition to the federal bench. 
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THE OHIO STATE UNIVERSITY 


Moritz 

College of Law 


Steven F. Huefner 
Assistant Professor of Law & 
Legislation Clinic Director 
Direct Line: 614-292-1763 
huefoen4@05u.edu 


June 21, 2004 


BY FACSIMILE AND FIRST CLASS MAIL 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Re: Thomas B. Griffith 


Dear Mr. Chainnan: 

Jam writing in wholehearted support of the nominatioDiOfThomag BijQriffi^ tpilji^ ajudgq 
on the United States Court of Appeals for (he District of Columbia Circuit., Thave leno^ fpra sipce 
the fall of 1995, when I began working for him as an i^ssistant Senate Regal Counsel in the Office 
of Senate Legal Counsel. For the next four years, until Tom completed his service as Senate Legal 
Counsel in 1999,. I worked closely (with him ona daily basis. .After 1 departed the Senate in,200Q fo 
begin teaching law at the Ohio State University, 1 have continued to keep in regular touch withYom 
and to follow his work at Brigham Young University. Throughout my association with him, I have 
found Tom to be a carefiil, reflective thinker with both a thorough grounding iivlegal principles and 
the ability to appreciate the practical impact of those principles. I have every conidence that he will 
be an outstanding judge and a dedicated public servant. 

As you know, the Office of Senate Legal Counsel is a small office, notwithstanding the wide 
range of matters that it handles. During all of my time working there with Tom, the office consisted 
of no more than four attorneys. Thus, it was essential to our success that we work well together, both 
in our professional duties and in our interpersonal relationships, Tom was an effeptive leader whp 
took the time to understand issues completely. In devoting himself to producing, the, highest quality 
product, Tom was both, assiduous in his own work and attentive to the V'iew,s and expertise of his 
staff Furthermore, the office was frequently called .upon, to provide nenttal legal advice in 
connection yvith politically charged matters. In this potentially challenging context,, working with 
Tom was always a delight. Tom worked especially closely, and amicably, with the, Deputy Senate 
Legal Counsel to get the law right, notwithstanding often contrasting political view^. j ,,, 

Tom also was .wonderful at setting a collegial, tone in the oj^ficp.',.,,Of,cpw:se,.jTppi’,s 
professionalism ' in conducting the Seriate’s legal work , contributed ,tO]this .p9Eegiaii,tX» c But 
complementing his legal judgment and professional skill were Tom’s characteristic thoughtfulness 


Drinko Hall • 55 W. I2th Avenue • Columbus. OH 43210-1391 
Phone 614-292-2631 • Fax 614-292-1383 (Admin, Offif'tO 
Fax 614-688-4202 {2d FI. Fac.) • 614-292-2035 (3d Fi. Fac.) • 614-688-8422 (4th Fl. Fac.) 
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and warmth. His response to the occasional personal crises of members of the ofSce staff provided 
additional evidence that Tom is a caring and humble person who leads by example. 

Tom is exceptionally well-suited to serve on the bench. In all my interactions with Tom, I 
have found him to be both wise and temperate. In addition, he is a person of great integrity who 
strives to treat everyone justly. Having once mj^self served as a judicial clerk on the D.C. Circuit, 
I can easily picture Tom as a judge there. Not only will he relate well with his colleagues and help 
to build the court as an institution, but more importantly he will serve with wisdom and fairness in 
resolving matters before the court. I hope the Committee on the Judiciary will quickly recommend 
his confirmation to the full Senate. 

Please feel free to contact me if I can provide further information. 

Sincerely, 

— - 

Steven F. Huefher 

cc: The Honorable Patrick J. Leahy, Ranking Member, Committee on the Judiciary 

Office of Legal Policy, United States Department of Justice 
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Glenn F. Ivey 


June 18, 2004 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Hatch; 

I write this letter in support of Thomas B. Griffith’s nomination to the United 
States Court of Appeals for the District of Columbia Circuit. I believe Mr. Griffith is an 
exceptional nominee and would make an excellent judge. 

During Mr. Griffith’s tenure as Senate Legal Counsel, I served as Democratic 
Counsel to the Senate Banking Committee and, subsequently, as Counsel to Senate 
Democratic Leader Tom Daschle. Although Mr. Griffith and I have different party 
affiliations and do not agree on all political matters, I learned during the Senate’s 
'Whitewater and Campaign Finance Reform investigations that Mr. Griffith took seriously 
his oath of office. Even when we were handling sensitive and politically charged issues, 
he acted in a non-partisan and objective manner. He offered excellent legal advice and 
demonstrated sound legal judgment on a variety of complex matters. I believe that Mr. 
Griffith has the intellect and the temperament to make an outstanding jurist. 


Sincerely, 



The Honorable Tom Daschle 
Office of Legal Policy 


14735 Main Street, Suite 349M, Upper Marlboro, MD 20772 

301-952-4295 gfivey@co.pg.md.us 
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The Honorable Oirin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman: June 30, 2004 

I write today in strong support of President Bush's nomination of Thomas Griffith for 
the U.S. Circuit Court of Apperds for the District of Columbia, Tom has served the 
past few years as (he general counsel of Bri^iam Young Universiiy, where 1 am an 
associate professor of political science. Tom has done a sterling job, and as a Uberal 
Democrat, I have no reservations whatsoever about his suitability for the Court. Tom 
and 1 sometimes disagree about what the law should say, but I have never had any 
question about his devodon to seeing the laws of the land enforced. 

On our campus, 1 have especially appreciated Tom’s articulate, sustained, and puBEc 
defense of those civil tights principles raised through amendment to consdtutional 
status in the 19S0s and 1960s. He has also shown real dedication to pluralistic debate 
— for example, he helped open the way to a very l^c campus forum on the Iraq War 
in which several speakers were able to express giiive reservations about Ac Bush 
Administration’s policy prior to Ae beginmng of Ac war. Tom has also helped our 
department immensely by mviting prominent speakers ftom across Ae entire political 
spectrum to adAess our students and faculty. He is open-minded, broadly tcad, and 
uttcriy scmpulous. 

I anticipate Aat many concerns about Ac licensing issues have since been addressed. 
Nevertheless, I should add that my own experience fits well wiA Tom’s modus 
operandi as outlined in various newspaper stories. Certainly, Ae pattern that he 
referred legal questions to his staff attorneys is entirely consistent When Ae BYU 
Center for Ae S Ady of Europe, which I direct, needed Ac general counsel's office to 
advise on liability questioiu related to Ae development of Arec new internships in 
Sansjevo, Belgrade, and Pristina, I turned to Tom for advice and was told to speak to 
Erik Davis, on Tom’s staff, about Ae specifics. Erik Acn did Ae research and relayed 
an official position to me, which I Acn relayed to Ae interested potential internship 
sponsor m Belgrade. 

In shorO am eager to sec Tom conlimied Ar Ae job to which he has been 
nominhi^ and I thank Ae committee for holAng this hearing in a timely manner. 


^nertg ^<tenter for Ae Study of Europe 
Brigham Young University 

cc: The Honorable Patrick J. Leahy; Office of Legal Policy, Umted States Department 
of Justice 
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May 28, 2004 


VTA FACSIMILE 

(202)228^3028 

Honorable Chwiea Schumer 
United States Ssiate 
Washington, D.C. 

Dear Chuck: 

1 Bin wfdng to add myaupport and recommendation for the 
nomination of Tom GtiSith lo the D.C. Court of Appeals to fill the seat of 
Judge P« Wald. Of some historical imexest, over 20 years ago, I v/rote 
Orria H^h to strongly recommend Pat Wald, a Democrat with whom I 
worked at the Dqjarttncal of ItwCicc, for the D,C, Circuit Now l am 
writing you to recommend Tom, a Repubiicait for that scat. 

TiKi D.C. Circuit, as you know, holds a special status among the 
courts of our country. Its history is marked by distinguished Jurists of both 
parties. I believe Tom would add to die stature of that court. 

You may know Tom from his prior service to the Senate as its Legal 
Coimsel. Prom all [ know, he was respected on both sides of the aisle for 
his servioe and his non-partisanship. He Is a skilled, thou^tfhl, 
experienced lawyer. He is widely rcspecicd by peopie across the political 
spectrum, as I suspect you know* Prominent and distinguished Democratic 
lawyers, such as Sedi Waxman and David Kendall, support his notninaticn. 

1 think in a time of diviiuveaess, his appointment can be apoint of 
agreement 

I have worked with Tom the past fcw years in his current position as 
General Counsel of Brigham Young University. 1 have the highest regard 
for his ahilides as a lawyer and his qualities as a person. lie is 
extmordinarily thought^. His intelligence is tempered by His judgment. 

He engenders trust and confidence among colleagues. His Integrity, 
balance and patience are genuine virtues. He vrili in every way enhance the 
Court. 
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1 hope you may be able to support his nomination. I would bo glad 
to provide additional information. 



Honorable Charles Sdtumer 
May 28, 2004 
Page 2 
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Best wishes to your Taniily and in all that you do. 


cc: Simalor Orrin Hatch 

(202)228-1178 

76S?I3 


Very truly yoais, 

RAY, QUINNBY & NEBEKER 

JanjcS/S. Jardinc 

f 
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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF THE QENERAL COUNSEL 

THE GENERAi COUNSEL 


My 2, 2004 


The Honorable Otrin G. Hatch 
Chairman 

Connnittee on the Judiciary 
United States Senate 
224 Dirkseai Senate Office Building 
Washington, D.C. 20510-6275 


Deal lylr. Chainnan; 

As the General Counsel of the United States Etepartment of Edtication and a 
former counsel to the Judiciary Committee, I write enthusiastically to support the 
nomination of Thomas Griffith of Utah to be a judge on the L nited States Circuit Court 
for the District of Columbia Circuit 

Tom and I served together as members of the Secretary of Education’s 
Commission on Opportunity in Athletics, which was charged by the Secretary to escamine 
the Department of Educadoii’s enforcement of Title DC of the Education Amendments of 
1972, specifically as it relates to intercollegiate athletics. 

It is my interaction with Tom during our service on the Commission that causes 
me to siqjport his nomination. During the Commission’s months of deliberation it was 
quite clear that every member of the Commission - including Tom — strongly siqtports 
Title EX and is immensely proud of the progress brought about by its passage. 
Netvertheless there were strong, and sometimes differing, convictions about the 
effectiveness of the Department of Education’s enforcement efforts over the years. Tom 
was consistently a member of the Commission who was hot only willing but also eager to 
engage every commissioner’s opinions - listening and deliber-ating in a thoughtful 
manner, in a sincere effort to bridge disagreements and s^k consensus where possible. 
Tom could often be found during the Commission’s brealfs and recesses thoughtfitlly 
discussing testimony with members of the Commission with whom he had public 
disagteenaents. Indeed, I was personally involved in a number of conversations with 
Tom in which he forcefully but cordially criticized the Department, the entity that I 
represented on the Commission. 


400 MARYLAND AVE., nW. WASHINCrTON, D.C, 30(03-2110 
Ch^r mission is to ensure egitol lo edxuxman and » jiromow educaiional exatUance throughout the Nation. 


The Honorable Onia G. Batch 
My 2, 2004 
Page 2 
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In the end, it is important to ranphasize ftat the Comm bsion produced a report 
containing 23 recommendatioiis fer strengthening the D^jartricnt’s Title IX enforcement 
efforts, 15 of which 'were unanimously agreed i^on. Tom' was a critically important 
factor in ensuring that the Commission could reach such broad consensus on a generally 
contentious public policy isstie. His erudition, thoughtfulness, courtesy and willingness 
to constructively engage commissioners with whom he might have some disagreement 
helped propel the Commission’s work toward the constructive consenstis it ultimately 
achiev^ These attributes would, of course, serve Tom Well as a judge of the United 
States Circuit Court of Appeals. 

Thank you for your attention to this important nomina don and I urge the 
Committee’ s prompt approval of this most extraordinary pubi ic servant 



cc: The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 
United States Senate 
152 Dirksen Senate Office Building 
Washington, DC 20510 

Office of Legal Policy 

United States Department of Justice 
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The Honorable Orrin G. Hatch 
Chainnan, Committee on the Judiciary 
United States Senate 
224 Diiksen Senate Office Building 
Washington, DC 20510 


Dear Mr. Chairman, 

As you consider Mr. Tom Griffith’s £^>pointment, I wish to share my opinions developed 
by serving on the Secretary’s Commission on Opportunity in Athletics. It is my belief 
that the cause of equal opportunity in sport has no better friend. 

Throughout the work of our commission, Mr. Griffith demonstrated his strong support for 
the goals of Title IX and his sense that it comprises a great landmark of civil rights. 
Everything in the work I observed on that commission convinced me of his genuine 
concern, and that his frustrations dealt with how the law was too often being applied. 


Mr. Griffith’s position as a legal advocate for his university provided him with a close 
view of the realities of Title IX implementation, a benefit he shared with the entire 
commission. What we all learned in the process was that many of the actions being taken 
in defense of Title IX were actually serving to undercut its support in the broader 
community. 

I was constantly amazed by the suggestions made by those whose ends were not met in 
our conclusions, that anybody on that commission lacked a full hearted support for the 
intentions of Title IX. It simply was not the case. As a woman and nationally competitive 
athlete during younger days, I was particularly amused to hear that 1 was not a supporter 
of women’s participation in sports. 

I can remember reading one group’s conclusion about Mr. Griffith, wherein they 
dismissed his opinions as uninformed. An egregiously silly statement. In addition to 
providing a major university with legal advice on the matter, those of us working with 
Tom on the commission knew him to have five daughters active in sports, several of 
whom he had coached in softball himself 

It is not news to you that people will distort another’s intentions in order to advance their 
own, and I am sure it is happening to Tom again now. What I can report to you is that 
beyond his support for Title DC, which I happened to share, I found Mr. Griffith to be 
extremely thou^tful, respectful of others’ opinions, and possessive of a clear talent for 
distilling issues to their essence so they could be acted upon. While I am certain that he 
and I would not share an identical philosophy on all matters, I can certainly think of few 
people I would trust more than Mr. Griffith with making a well reasoned and balanced 
judgment. 



669 


I appreciate your taking the time to read my thoughts regarding Mr. Griffith’s nomination 
and would gladly respond further to any questions you may have in this regard. 

Sincerely, 



Lisa Graham Keegan 


Cc: The Honorable Patrick J. Leahy 
Ranking Member, Committee on the Judiciary 
United States Senate 
152 Dirksen Senate Office Building 
Washington, DC 20510, and 

Office of Legal Policy 
United States Department of Just 
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Wey Rein & Fielding llp 


June 21, 2004 


Paul F. Khoury 

202.719.7346 

pfchoi;ry@¥ftf.c»m 


VIA FACSIMILE 

The Honorahle Ortin G. Hatch 
Chaiiman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Re: Support for the Confinnation of Thomas B. Griffith 

Dear Mr. Chainnan; 

As Chairman of the Pro Bono program at the Washington D.C. firm of Wiley Rein 
& Fielding LLP and a life-long democrat, I write to offer my wholehearted support 
for our former law partner Thomas B. Griffith in his confirmation proceedings for a 
seat on the United States Circuit Court of Appeals for the District of Columbia. 

While at the firm. Tom served as co-counsel with me in our representation of 
Joscgjh Patrick Payne, St., an inmate formerly on death row in Virginia for a crime 
we became convinced he did not commit. Tom demonstrated a remarkable feiracity 
and commitment to the case. He played a key role in our presentation of evidence at 
the state habeas corpus hearing and then throughout the following appellate process. 
Even after he left the firm to become Senate Legal Counsel, Tom offered invaluable 
assistance to us as we initiated a campaign seeldng clemency for our client from 
then Virginia Governor George Allen. Ultimately, in November 1996, Governor 
Allen commuted the sentence three hours before the scheduled execution, citing “a 
substantial question involving the reliability of evidence presented at or after the 
trial.” I do not think we would have achieved this result without Tom’s dedicated 
help. 

Tom demonstrated exemplary legal skiUs in this and other cases he handled at the 
firm. What impressed me even more, however, was his passionate pursuit of a just 
result. I believe that this unfailing desire to ensure that justice is served is the most 
important quality for an appellate court judge to possess. 

I understand that the confinnation process is often subject to partisan politics. As a 
democrat, 1 hope for the sake of our judicial system that such matters do not cloud 
the consideration of a man who would be an outstanding addition to the bench. 




The Honorable Orrin O, Hatch 
June 21, 2004 
Page 2 
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I consider it a privilege to have worked with Tom and am honored to support him. I 
would be debated to provide any ftuther information yon may require. 



cc: The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 
United States Senate 
152 Dirksen Senate OfEce Building 
Washington D.C. 20510 

Office of Legal Policy 

United States Department of Justice 
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Via Fax 202/228-1698 

The Honorable Orrin G. Hatch 

Chairman, Committee on the Judiciary 

United States Senate 

224 Dirksen Senate Office Building 

Washington, DC 20510 

Re; Mr. Thomas Griffith 
Dear Mr. Chairman: 

I am writing this letter on behalf of Tom Griffith, who has been nominated by 
President Bush for the United States Court of Appeals for the D.C. Circuit. 

I want to preface my remarks by saying that I am a Democrat. I have supported John 
Kerry financially and intend to vote for him in November. 

Tom Griffith has been my colleague and friend for approximately ten years. Even 
though I am confident that we disagree on many judicial issues, 1 strongly recommend and 
endorse his nomination. As I suspect you know, Tom is not only very bright and capable, 
but also very ethical and judicious. By any objective or subjective standard, he has the “right 
stuff’ to sit on the federal bench. 

By way of brief background, 1 first met Tom when he was an associate with the 
Wiley, Rein & Fielding firm in Washington. I have kept in touch with him and followed his 
career from his election into the partnership of that fine firm, his work as counsel for the 
United States Senate, and his current position as general counsel for Brigham Young 
University. 

I cannot think of a more qualified candidate than Tom to break this partisan log jam 
regarding judicial appointments, which seems to have persisted for at least two 
administrations. While I am confident that, if appointed to the D.C. Circuit, I will disagree 



The Honorable Orrin G. Hatch 
June 22, 2004 
Page 2 
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with some of Tom’s rulings, 1 have no doubt that with respect to every matter before him, he 
will thoughtfully consider the positions of all sides and render a well-reasoned, fair, and 
impartial decision. 


/ta 


Sincerely, 



cc: The Honorable Patrick I. Leahy (via fax 202/224-95 J6) 

Office of Legal Policy (via fax 202/514-5715) 
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U.S. SENATOR PATRICK LEAHY 

CONTACT: David Carie, 202-224-3693 VERMONT 


Statement Of Senator Patrick Leahy 
On The Nomination Of Thomas B. Griffith To The 
United States Court Of Appeals For The D.C. Circuit 
November 16, 2004 

Today we meet in a somewhat unusual hearing during a very brief post-election lame- 
duck session of Congress to consider a controversial nominee to the second highest court 
in the country. 

I acknowledge it is the Chairman’s prerogative to hold this hearing as he chooses. I 
recall during the lame-duck session in 2002, while I was chairing this Committee, I 
utilized the time after the election and before adjournment to continue working on 
judicial nominations of this President. I fulfilled my commitment to Senator Thurmond 
to proceed on the nomination of Judge Dennis Shedd even though I did not support that 
nomination. We were also able to report the nomination of Judge Michael McConnell of 
Utah, as a courtesy to Senator Hatch. With the help of Majority Leader Daschle and 
Assistant Majority Leader Reid, we were able to proceed to confirm Judge John Rogers 
to the Circuit, on the strong recommendation of Senator McConnell, as well as Judge 
Shedd to the Circuit and Judge McConnell to the 10‘^ Circuit. We also confirmed an 
additional 17 lifetime appointments to the federal district courts around the country. 

Working together there remain a number of relatively non-coniroversial judicial 
nominations on whom we might be able to make progress this week. 

There are, however, serious questions about Thomas Griffith’s nomination. They require 
careful examination and deliberation. Given the results of the election, this President will 
have the option of renominating Mr. Griffith in January. Perhaps Mr.Griffith will take 
advantage of this time to utilize his next opportunity to gain admission to the Utah bar. 

As was reported this summer in The Washington Post, and confirmed through Committee 
investigation, Mr. Griffitli has spent the last four years as the General Counsel to 
Brigham Young University but has not been licensed to practice law in Utah during that 
time. I have concerns as a result of examining all of the materials and documents 
provided to us by Mr. Griffith and the Utah Bar. Practicing law without a license, or as 
the bars call it, unauthorized practice of law, is not a technicality, like forgetting to pay 
your bar dues, In some Slates it is a crime - in Texas it is a third-degree fblony. tt is a 
serious dereliction of a lawyer’s duty. It is a commonplace of American jurisprudence 
that no one is above the law, if the American people are to have confidence in our 
system of laws that must include the lawyers, and beyond question, it must include the 
judges. 


senator_leahy@leahy.senatc.gov 

http://leahy.senate-gov/ 
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Democratic Senators have established a record of bipartisanship on consensus nominees, 
and we remain willing to work across the aisle to continue that progress. We have 
cooperated to a remarkable degree, given the many ideological nominees who have been 
sent here and the bending, breaking and changing of rules and precedent to force them 
through the Senate. 

This process starts with the President. This President has all too often chosen to divide 
the American people, the Senate and this Committee with his controversial, ideological 
and unilateral choices for the independent federal judiciary. In the last few days 
President Bush has indicated that he plans to work with us in the coming year. I hope 
that he and his staff are sincere in that pledge and that they truly intend to work with us. 
We have already reduced judicial vacancies to the lowest number and percentage in 
decades. With cooperation from the Administration we could achieve even more. 

##### 


2 
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S Stanford 

ATHLETICS 

m t of Champions 

yartrcusflt of Athletics 
Stanford University 
Stanford, CA 94305-6150 
www.gostanford.com 

June 30. 2004 

The Honorable Orrin G. Hatch 
Chakman, Committee on the Jndiciaiy 
United State Senate 
223 Diricsea Senate OfSce Building 
WasMagton, DC 20510 

Dear Chaiiman, 

I write to support the no mmad on of Thomas B. Griffith for the United States Court of Appeal for the 
District of Columbu Circuit I have known Mr. Griffith for a little over two years and we met when we 
served as Commissioners of the "Secretary’s Commission on Oppoitimities in Athletics”. As Co- 
Chair, I had the opportunity to observe Griffifij in a number of different situations and can 
recomiMnd for the U.S, Court of Appeal without reservation { 

The Commission on Opportunities in Athletics had a tough job: to evaluate, after 30 years. Title IX's 
effectiveness in serving the American public and to see if there were any “consensus” ways the 
govemmeut could adjust its administration to make tiae law even more beneficial. During out 
aomerocs public meetings, I found Mr. Griffith not only a diligent comimssion member but a staunch 
supporter of Title DC. While Mr. Griffith and ocher commission members engaged in spirited public 
debate regarding the many public policy issues associated with the implementation of equal athletic 
opportunities for women, Mr. Griffith was consistent in Ms st^port of the law. 

The report of our commission submitted to the Secretary of Education in Febmary of 2003, strongly 
supported the law and its general implementation and interpretations that had developed since 1979. M 
fact, our report led directly to a further “clarification letteri’ to be issued by the Secretary of Education 
and Office of Civil Rights in the summer of 2003 which further strengthened the governnmnt's 
commitirKint to Title E?C, equal opportunities for women, and its enforcement policies. It was a victory 
for all who believe in equal opportunity! 

Mr. Griffith served the American people with thoughtfulness, courage and integrity during Ms time on 
the commission and I am proud to have shared this duty with Mm. In fact, I tinnk Mr, Thomas Griffith 
is exactly the kind of courageous and thoughtful citizen we need serving on the federal bench. 

Sincerely, 

Ted Lclaud 

The Jaquish & Kenningcr 
Director of Athletics 

TL/jc 

ee: The Honorable Patrick J. Leahy 
Office of Legal Policy 
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June 25. 2004 


The Honorable Oirin G, Hatch 
Chairman, Cormnittoe on the Judiciary 
United States Senate 
224 Diikscn Senate Office Building 
Washington, DC 20510 

Re: NoTninatioTi ofThomas B. Griffith 


Dear Mr. Chairman: 

Thomas B, Grjffith'has been nominated for the United Stales Court of Appeals for the 
District of Columbia Circuit. From my years in law school lo today. I have been 
impressed that this court is the most critical court in the United States outside the 
Supremo Court itself, For that reason, appointment of lawyers ofThomas Griffith's 
ealibcr is more important here than anywhere except the Supremo Court itself. 

I have worked with Mr, Griffith as a lawyer, a teacher, a colleague, and in discussions of 
government and policy. 1 know of no more thoughtful and conscientious person. It is 
not that we are always of the same political views. I am a Democrat and an 
environmentalist. Our views meet or diverge in ways that always provoke dioughtful 
discussion and, at least for my part, new insights and growth. I know that his positions 
ai-c thoughtfully taken. They are not knee jerk or prc-scL His understanding of the 
Constitution and legal process is extraordinary. His broad education and insights into 
legal, social, and political history, philosophy and ethics would grace the bench and 
inform his judgment. He is firm in his political beliefs. He is also a lawyer of unexcelled 
ability, He understands the difference between law and policy and has a deep 
undorstaiding of the powers and prerogatives of each of the throe branches of 
government. He is immensely fair and compassionate. Tlie laws and Constitution of the 
United States could not be in better hands. I urge speedy ^proval of his nominatioiu 


Associate Dean and Professor of Law 

Cc: Honorable Patrick J. Leahy and the Office of Legal Policy 
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June 21 , 2 EKJ 4 


The Honorable Orrin G. Hiteh (Fax) 202-228-1698 

Chairman, Committee on the Judiciary 

United States Senate 

224 Dirkaen Senate Office Building 

Washington DC 20510 

Support for Confirmation of Thomaa GrilTln 

Dear Mr. Chairman: 

As you know, I am the Chairman oflhe Board of Directors of Kirton & McConJde, one of flie 
major law firms in the Inteimountain West. I have practiced law in the State of Utah and in the Federal 
Courts for more than fifty years. 

I am writing to urge the confirmation of Thomas Griffith to the United States Second Circuit 
Court of Appeals. 

I know Thomas Griffith. H© is eminently well qualified to be a circuit court justice. He has the 
proper judicial temperament. He has a broad understanding. He is presently the General Counsel for the 
largest private university in the United States. You and the Judiciaiy Committee know of bis service to 
the United States Senate. 

Thomas Griffith and I are not of the same political party. I am the fonner President of the Utah 
State Senate as a Democrat. He is a Republican. This should not have anything to do with his 
confirmation. He is a man of reasoned judgment He has a reputation for fairness and integrity. All who 
know him respect him. 


In my opinion, Thomas Griffin is an ideal candidate for confirmation to such an important post. I 
think his confirmation is in the best interests of the Federal Judiciary. 


OWM:cb 

cc; Honorable Patrick J. Leahy 
Office of Legal Policy 



Oscar W. McConkie 
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June 28. 2004 


Via Facsimile (202) 228-169$ 

The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Difksen Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman: 

This letter responds to recent newspaper articles and editorials that have addressed 
Thomas B. Griffith's service as Assistant to the President and General Counsel at Brigham 
Young University without being a member of the Utah State Bar. We feel that our sendee as 
former Utah Bar Presidents, and as Utah attorneys who ftequcntly work with in-house general 
counsel, makes us uniquely qualified to comment on the issue. 

While there is no formal "general counsel" exception to the requirement that Utah 
lawyers must be members of the Utah bar, it has been our experience (hat a general counsel 
working in the state of Utah need not be a member of the Utah bar provided that when giving 
legal advice to his or her employer that he or she does so in conjunction with an associated 
attorney who is an active member of the Utah bar and that said general counsel makes no Utah 
court appearances and signs no Uiah pleadings, motions, or briefs. 

We cannot opine on whether Mr. (jriffith lived up to this standard, but wanted to 
provide the Committee with our perspective on this matter. 

We would be pleased to answer any questions you or any member of the United States 
Senate Committee on the Judiciary might have. 


Veiy truly yours, 



Charles R. Brown 







60062S.t 
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July 2, 2004 



I The Honorable Orrin G. Hatch 
; Chairman, Committee on the Judiciary 
: United States Senate 
' 224 Dirksen Senate Office Building 
j Washington, DC 20510 
I Fax: 202-228-1698 
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Dear Mr. Chairman: 

It is my xmderstanding that President Bush has nominated Thomas 
Griffith to be a federal appeals court judge. As a colleague of Mr. 
Griffith at Brigham Young University, I have had the opportxinity to 
work with him and know of his abOities, values and professional 
expertise. He is a man of integrity, rational thinking and 
commitment to the principles representative of the individual 
freedoms and beliefs upon which this country were founded- Tom 
has excellent interpersonal skills, intelligence, and professional 
expertise to handle the demands of his profession at any level. 

As the Executive Director of Women’s Athletics at Brigham Young 
University, I have been involved with the Title DC Compliance 
process of the University. As General Counsel at the University, 

Mr. Griffith has provided legal assistance in this effort. The 
University is now essentially in compliance with Title DC The 
General Counsel has been very helpful to the administration as they 
provided the support needed to comply with the law. 

Tom has been very supportive of our women’s athletic program, the 
coaches, and the athletes. I believe he is committed to women and 
minorities and to fairness in all aspects of the law. He is a critical 
thinker and will explore new avenues to meet the needs of the 
people he serves. 
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’ Tom Griffith is a great American and would serve the Country well 
, as a federal appeal court ju<%e. I have no reservation in 
I recommending him for this position. He is qualified and committed 
to the ideals a judge should possess. 



■rtfrUMH 

UMviMMy 


’ If I can be of any assistance, please contact me. 

; Sincerely, 

i 

\ Elaine Michaelis 
I Executive Director 
! BYU Women’s Athletics 
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The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 

United States Senate 

152 Dirksen Senate Office Building 

Washington, DC 20510 

Fax; 202-224-9516 

Office of Legal Policy 

United States Department of Justice 

Fax; 202-514-5715 
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June 8, 2004 


Letters to the ^tor, 

Wsshingtan Post 
U50 15 til street, NW 
Washington, t)C 

Editors, 

1 cannot believe fcat your newspaper or anyone else tiunks thett the inadvertent 
Mttretopaybarduesbecat]senolnlIwasseDtisamarkofa!awy«fsdiaracter. thave 
known Tom Giiffitii in the public sector and in tbe private sector, and I have never 
beard a whisper against bis integrity or responsibility. 

As soon 8$ he found out about his error, Mr. Griffith promptly paid aU monies 
due, although he was no longer performing leg^ services in D.C. Ind^ bis Senate 
service probably did not require membership in the D.C. bar. I Jdned the D.C. bar after 
severrf terms as a Congressman from Illinois, because 1 tiiou^t I might wont to end up 
practicing in Washington. Even though it was some years before I was nominated to the 
Court of Appeals for this (Sicuit, 1 bad difficulty explaining why I wanted to join the 
D.C. bar, Manyifnotmostgovermnentempfo^donotdoso. 

There may be some good or political reasons for not confirming Mr, Griffltii’s 
nomination. Only $ months remain before the people get to elect a President who miEht 
have a majority of toe people snpportinglum. lifetime judicial appointments by such a 
P^identwouldhavealotmorelegitiniaey. Buttouseaderichl ommhssionofsucha 
sli^t order and fry to puff it up into a character flaw does violence to the confirmation 
process, to treating the canons of ethics seriously, and to common sense. 

Former Chief Judge, U.S. Court of Apjpals 
for the D,C Circuit 
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WWW law.ucLicrtgo.cdu 

Ahncr Mikva 
pToffisof 


November 11, 2004 


The Honorable Patrick Leahy 
United States Senate 
W'ashington, D.C. 20510 

Dear Pat, 

1 understand that an effort might be made to confirm Thomas Griffith as a 
judge for the U.S, Court of Appeals on the D.C. Circuit during the lame duck 
session. I write as an enthusiastic supporter. A.s 1 think you know, 1 was opposed to 
any court of appeals judges being confirmed until after tlie election, since I thought 
t hat President Bush’s previous election did not give him a sulficient mandate to 
make such lifetime appointments. While you and 1 would have wished for a 
different result, I think t hat the people clearly conferred such power last week, 

Tom Griffith will be a very good judge. I have worked with him, indirectly 
while he was Counsel to the Senate, and more directly as a major supporter of 
C.E.E.L.l., the Central and Eastern European Law Initiative of the Araei-icaii Bar 
Association. Tom was an active member of C.E.E.L.I.’s Advisory Board, and he 
and I participated in many projects and missions on behalf of C.E.E,L.L I have 
always found Tom to be diligent, thoughtful, and of the greatest integrity. I think 
that the bar admission problems that have been raised about him do not refiect 
on his integrity. Rather, they appear to be understandable mistakes and negligence 
which cannot he raised to the level of ethical misbehavior. 

Tom has a good temperament for the bench, is moderate in his views, and 
worthy of confirmation. 

I hope all is well with you and that our patli.s cross soon. 

Kindest Personal Regards, 


Abner J, Mikva 
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June 28. 2004 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
Uiuted States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Ref; Nomination of Thomas B. Griffith to be a Judge on the 
United States Court of Atmeals for the D.C. Circuit 


Dear Mr. Chairman: 

I write in the hope that ] might shed some useffil light on an issue that I understand has arisen 
in connection with the nomination of Mr. Griffith. The issue concerns whether or not it is common 
and understood to be appropriate that the general counsel of a business or educational corporation 
not be admitted to the bar of the state in which he or she regularly advises the corporation. 

My background on this question is based on over thirty years work on the subject of lawyer 
professional responsibility. 1 am co-author of a law school casebook. Professional Responsibilty. 
Problems and Materials, first published in 1976 and nowin its eighth edition. I was one of the three 
Reporters for the American Law Institute’s Restatement of the Law, Third, The Lasv Governing 
Lawyers, published in 2000. I was also an Associate Reporter for the American Bar Association’s 
Ethics 2000 Commission that produced major changes to the Model Rules of Professional Conduct 
in 2002 and 2003. This letter is not written on behalf of the ABA or ALI, but I mention my prior 
work to suggest that what I say in this letter is based on considerable prior experience in the field. 

Rules against the unauthorized practice of law are fundamentally based on two concerns. 
First, courts are properly concerned that the lawyers who appear before them be subject to their 
disciplinary jurisdiction as well as familiar with the relevant substantive and procedural rules. Second, 
states have a legitimate consumer protection concern that when a layperson answers an advertisement 
or knocks on a door marked “lawyer" that the person consulted is not an imposter, i.e., that the 
person has been tested and certified knowledgeable about the kinds of issues a client is likely to raise. 

The practical reality for many if not most corporations is that their general counsels never 
appear in local courts and certainly do not hold themselves out as available to represent local clients. 
A general counsel is typically a corporate officer, and to the extent he or she gives legal advice, it is 
typically as to general legal principles, federal or international law, and the like. When a question of 
local law or a need to appear in a local court arises, the general counsel contacts a local lawyer. 


2000 H Stheet, NW - Washington, DC 20052 
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Local bar officials sometimes have been reluctant to embrace this general understanding and 
practice, largely because it is not popular with local lawyers, but that does not make it any less true 
or less appropriate. Indeed, it is based on this widespread understanding that the ALl Restatement, 
referenced above, explained the prevailing law and practice as follows in its Section 3, Comment /: 

y. Multistate practice by inside legal counsel. States have permitted practice within 
the jurisdiction by inside legal counsel for a corporation or similar organization, even if the 
lawyer is not locally admitted and even if the lawyer’s work consists entirely of in-state 
activities, when all of the lawyer's work is for the employer-client and does not involve 
appearance in court. Leniency is appropriate because the only concern is with the client- 
employer, who is presumably in a good position to assess the quality and fitness of the 
lawyer's work. In the course of such work, the lawyer may deal with outsiders, such as by 
negotiating with others in settling litigation or directing the activities of lawyers who do enter 
an appearance for the organization in litigation.” 

In the same spirit of recognition of the propriety of the practice the Restatement described, 
when the American Bar Association amended its Model Rules of Professional Conduct in 2002, it 
added Model Rule 5 5(d)(1) that says; 

‘‘(d) A lawyer admitted in another United States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that; 

“(1) are provided to the lawyer’s employer or its organizational affiliates and 

are not services for which the forum requires pro hac vice admission.” 

Comment 16 to Model Rule S.S explains: 

‘‘Paragraph (d)(1) applies to a lawyer who is employed by a client to provide legal 
services to the client or its organizational affiliates, i.e., entities that control, are controlled 
by, or are under common control with the employer. This paragraph docs not authorize the 
provision of personal legal services to the employer’s officers or employees. The paragraph 
applies to in-house corporate lawyers, government lawyers and others who are employed to 
render legal services to the employer. The lawyer’s ability to represent the employer outside 
the jurisdiction in which the lawyer is licensed generally serves the interests of the employer 
and does not create an unreasonable risk to the client and others because the employer is well 
situated to assess the lawyer’s qualifications and the quality of the lawyer’s work.” 

It is my understand that, while Utah has not yet adopted the amended ABA Model Rule, the 
activities of the nominee, Thomas B. Griffith, as Assistant to the President and General Counsel of 
Brigham Young University fit well within the principles and guidelines that these statements of law, 
policy and practice represent. 
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These independent, authoritative, non-partisan statements of the law are fully consistent with 
my own experience and make clear the propriety of Mr Griffith’s conduct while at Brigham Young. 
I respectfully urge your Committee not to let any issue about his not being licensed to practice in 
Utah distract your Committee from prompt and affirmative consideration of his nomination. 


Sincerely yours, 



Thomas D. Morgan 
Oppenheim Professor of Antitrust 
and Trade Regulation Law 


cc: The Honorable Patrick J Leahy 

Ranking Member, Committee on the Judiciary 
United States Senate 
1S2 Dirksen Senate Office Building 
Washington, DC 20510 


Office of Legal Policy 
United States Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, DC 20530 
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MILLER 8t CHEVALIER 

CHARTERED 


6BS FIFTEENTH STREET. N.W., SUITE BOO 
WASHINGTON. D.C. 2000S>S701 
202.626.5800 FAX; 202.628.0858 
WWW.MlLtERCHEVALiER.COM 


HOMER E. MOYER. JR. 
2OZ.528.6OZ0 
hmoysHPnUlchev com 


June 4, 2004 


Letters to the Editor 
The Washington Post 
1150 15th Street, N.W. 
Washington, D.C. 20071 


The Post reported on Friday that Tom Griffith, a recent nominee to the U.S. Court of 
Appeals in the District of Columbia, disclosed in his nomination questionnaire that in 2001 he 
paid DC Bar dues that had been due, but not paid, for the three preceding years. Although we 
lawyers bear ultimate responsibility for payment of our individual Bar dues, it is important to 
note, as The Post did, that the bar dues of law firm partners are commonly pmd by their firms 
and that Mr. Griffith’s firm has acknowledged its administrative error in failing to do so in his 
case. To his credit, Mr. Griffith promptly corrected the lapse as soon as he discovered it. 


Far more important is that Tom Griffith is the type of lawyer and individual who would 
be an outstanding federal judge. At a time when the judicial appointment process has become 
lamentably politicized - by both political parties - the nomination of an outstanding lawyer of 
great integrity who commands respect and support from across the political spectrum should be 
welcomed. The federal judiciary will be enhanced if, consistent with the views of both 
Democrats and Republicans who know Tom Griffith, The Post endorses and Senate promptly 
confirms this nomination. 


Home : 

111)11. UULJ lUUWUll 

cc: The Honorable Orrin G. Hatch 
The Honorable Patrick J. Leahy 



WASHINGTON 


PHILADELPHIA 
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Kirton m 
M^Conkie 

ERIC C. OLSON A PROPESSfONAl, CO«f*OI»ATJON FA* {BOD 3ZI‘*a33 

E-Mwu colsanekmclaw.com ATTORNEYS AT LaW telephone iboi) ^^8-3Goo 

1800 EAOLE GATE TOWER 
60 EAST SOUTH TEMPLE 
P.O. BOX 4S(20 

SALT LAKE CITY. UTAH 84t45-0120 
\www. kmclaw. com 


June 21. 2004 


VIA FAX (202-228-1698) AND U. S. MAIL 

The Honorable Orrin G. Hatch 
Chairman, Comiuittee on the Judiciary 
United States Senate 
224 Diifcsen Senate Office Building 
Washington, D.C. 20510 

RE: Nomination of Tlromas B. Griffith 

Dear Mr. Chairman: 

I write in support of the nomination of Thomas B. Griffith to the United States Court of 
Appeals for the District of Columbia Cireuit. 

My acquaintance with Tom goes back to my second year in law school (1981) at the 
University of Virginia in CharlottcsviUc, Virginia, at the time Tom commenced his legal studies 
at the University. What impressed me most about Tom then, and continues to distinguish him 
to this day, was his combination of intellect and fundamental humanity. Tom has a mind that 
grasps the intricacies of the law. At the same time, he has a humility and generosity that keep 
his understanding of the law always in a real world perspective. He is not a prisoner of any 
ideology or disposition. 

As a person, Tom is accessible, down to earth, optimistic, and dignified. It comes as 
no surprise to me that he has enjoyed such success, and made such a vital contribution for good, 
during the course of his legal career. I would particularly note that, in the midst of his 
professional attainments, he has demonstrated a sensitivity to public service and has lent his 
name and skills to many worthy causes. 

I believe that the United States Senate has a unique opportunity to place on the federal 
bench one who is not only more than qualified to deal with the legal issues constantly before any 
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appellate court, but one also qualified by character and disposition to arrive at truly just results 
for the benefit of all. 


ECO:bb 

cc; The Honorable Patrick!. Leahy -via fax (202-224-9516) and U.S. Mail 

Office ofLegal Policy-via fax (202-514-5715) 

7636&1 
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KATHY D. PULLINS 

Associate Dean 
J Reuhen Clark Law Sekool 

BRIGHAM YOUNG UNIVERSITY 
341 JBCa 

PROVO. UTAH 84 (S 02 - 8 oOO 

(8oi) 422-SS76 / FAX; (801) 422-0389 



June 28, 2004 


The Honorable Otrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman; 

We are faculty and administrators at the J. Reuben Clark Law School who wish to endorse 
Thomas B. Griffith’s nomination to the D.C. Circuit Court of Appeals. It has been our good 
fortune to associate frequently with Tom since he became general counsel at Brigham Young 
University on August 1, 2000. 

Tom brought a rare blend of professionalism and personable style to his role. Early in his 
service, he met with a number of us at the Law School to discuss better ways to serve us as a 
college and ideas for bringing prominent legal figures to speak to our students. In every 
interaction, we found him inclusive and respectful of all perspectives; indeed, he has specifically 
sought our counsel on a number of important issues. 

In specific instances of which we have personal knowledge, he has fought for promotion and 
recognition of women, including ethic minorities. His support has been vigorous even when 
faced with substantial administrative roadblocks. 

Tom has been equally supportive of women students. For example, as soon as he learned that 
Justice Sandra Day O’Connor had accepted the invitation to be the University’s Forum speaker, 
he contacted us to brainstorm about ways to allow large and small groups of female law students 
to meet with Justice O’Connor. Using his position as a member of the President’s Leadership 
Council, he was able to facilitate several meetings between Justice O’Connor and women law 
students. 
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In our experience, some men in similar roles are not comfortable working with women as 
colleagues. Tom, on the other hand, seeks out and respects women’s opinions. Indeed, if every 
person in university administration were as evenhanded on gender issues as Tom, Title IX and 
other ameliorative measures would be moot. 

Thank you for the opportunity to allow us to share our high regard for Tom, 

Katherine D. Pullins Mary H. Hoagland 

Associate Dean Assistant Dean 


Ranking Member, Committee on the Judiciary 
United States Senate 
152 Dirksen Senate Office Building 
Washington, DC 205 1 0, and 

Office of Legal Policy 

United States Department of Justice 


'Very truly yours. 



Associate Dean 
Professor of Law 

Cc; The Honorable Patrick J. Leahy 
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ROBINSON BRADSHAW & HINSON 


Russell m. Robimson. il Direct Dial: 704.377.83! I 

CHARLOTTE OfrcE DiRECT Fa^s: 704.373.391 t 

RRaB!NSON@RSM. COM 


June 22. 2004 


VIA FACSIMILE 


The Honorable Oirin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Re; Statement in Support of the NominatioB of Thomas B. Griffith to the 
United States Court of Appeals for the District of Columbia Circuit 

Dear Mr. Chairman: 

I am writing this letter in support of the nomination of Thomas B. Griffith to the United 
States Court of Appeals for the District of Columbia Circuit. Tom practiced law with our firm, 
Robinson, Bradshaw & Hinson, P.A., in Chariottc, North Carolina after his graduation fiom the 
University of Virginia Law School in 1985 until he joined the law firm of Wiley, Rein & Fielding 
LLP in Washington, D.C. in December 1989. 

While he was with our firm, I was very impressed with his abilities. He proved to be an 
outstanding lawyer with a keen intellect Tom was also a caring and compassionate human being. 
He was honest and fair-mind; his character and integrity are beyond reproach. Our firm was 
fortunate to have had him as a partner. Tom was also a dedicated family man and an active and 
devoted member of his church. 

I firmly believe that Tom will be an outstanding appellate judge and urge ftie United Stales 
Senate to confirm his nomination to the United States Court of Appeals for the District of Columbia 
Circuit 


Very truly yours. 




Russell M. Robinson, n 


C-88S978vOt 99000.01010 


Anomc^ law 

Diarlotte Office; lOI North Tiyon St, Suite 3900, Charlotte, NC 28246 Ph: 7CW.377.2536 Pk: 704378.4000 
South Caroline Office: !40 East Main St., Suite 420, RO. Drawer 12070, Rock HUl. SC 29731 Ph: 803.325.2900 Fx: 803.325.2929 
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SANDRA ROGERS 
Jnfmuitipivtl "Vto PresUatt 


1 July 2004 

The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Diricsen Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman: 

I have worked closely with Mr. Thomas B. Griffith for the last three years in my assignment at 
Brigham Y oung University. I have mixed feelings about his nomination for a judgeship simply 
because as fineajudge asTbelievehe will be, I will miss his leadership and good judgement here 
at the university. 

One of the things I will miss most if Tom is igjpointed, is his reftsshing and empowering 
philosophy on the role of women at the university and in society in general He was 
consistently supportive of my efforts and an advocate for including the wisdom and perspectives 
of women on critical questions facing the university. In fact, he reminds me very much of my 
own father who believed nothing was impossible for his daughter. 

The experience to exemplifies this attitude for me came as I gave a plenary talk at the Brigham 
Young Univeraity Women’s Conference. In the talk I encouraged women to know of their worth 
for themselves, not as reflected by others. Aitawards, Tom and I had a long discussion about tbe 
inqjortance of women, his hopes for his own dau^ters, and his desire that the contributions of 
women be valued and supported. 

1 do not have the legal background to assess Tom’s potential as a judge. But I have found him to 
be fair, consistent, well-prepared, and articulate in every circumstance. And I have seen 
personally his commitment that all individuals be treated fairly and equally. 

Please know of my strongest support for Tom’s nomination. 


Sincerely, 




BRIGHAM rOUNC UNrYCTSiTr ■ A-987 ASH ■ PROVO. UTAH 84602-13JS 
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The Honorable Orrin G. Hatch 
1 My 2004 
page 2 

cc: The Honorable Patrick J. I^ahy 

Ranking Member, Committee on the Judiciary 
Uniteti States Senate 
152 Dirksen Senate OfiBce BuRding 
Washington, DC 20510 

OflSce of Legal Policy 

United States Department of Justice 
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lANt 1 S. SCHARMAN 
Student Lift Vice ISrcsident 


June 29, 2004 



The Honorable Orrin G, Hatch 
Chainnan, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Mr. Chairman, 

1 have knovra Tom Griffith since he was appointed to the position of Assistant to the President 
and General Counsel at Brigham Young University four years ago. As Student Life Vice President at 
BYU, I have responsibility for our special interest support offices such as the Women’s Services and 
Resources, Multicultural Student Services, International Student Services, and the University 
Accessibility Center. Frequently, 1 call upon the help of Tom and the attorneys in his office with respect 
to those responsibilities. 

I have come to rely heavily on Tom's advice and support. He is a very bright, experienced, and 
reasonable individual whose judgment I trust and greatly value. While we do not see the world trom 
identical perspectives, I know that I will always get balanced feedback from him with important 
concerns. Where our views are extremely similar are with issues relating to the offices I mentioned 
above, Tom cares deeply about the rights of women, ractal minorities, and those with disabilities. 

Tom does not believe in supporting programs that might perpetuate negative stereotypes. He 
passionately believes in the innate potential of people, and he channels his creativity and energy towards 
opportunities that will allow all individuals to develop and grow regardless of their race, religion, or 
gender. He has been a forceful advocate for protecting and expanding opportunities for all. 

1 am not anxious for Tom to leave the university. At the same time, it would be a great loss for 
our judicial system if he were not to be considered for a position with the federal court over reasons 
which are ludicrous to all who know him well. 

Thank you for your consideration of these thoughts. 

Sincerely yours. 


Janet S. Scharman 
Student Life Vice President 




cc: The Honorable Patrick J. Leahy 

Office of Legal Policy 


BRir.llAM VOUN<; IJNIVF.RSITV - .A ■))) ASB • PROVO. llTAn 84602 
(Hoi) 422 -2?fi7 / fax; (8or) 422-0646 
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DoatMt. CIttianBiu 

1 am endono thanoiabatiaii of Tom GrliBtb ibra seal on the D.S, C^rcnK Coutt of A^ieals ibr the District of 

Columbia. limowTomiaajirafefisoftalcaiHKjtyKaiiassocifteatBri^aniyoanslJnivenaffy.. IfiaddldimfheiBX]^ 
nD^borwitfi wbomlparticipaOsiri Bomco lo oor local cmmacint^. Hi^y enczgetfCrf^^^ Ibiokifig, and afea(fy in 
jud^cirt. irisdffflcull to imagbe a be^ choica iar the beiidi. 

I paose to note that I do not give support liefatly. lamapolhicallyaoffvcHbcntDeiiia^ lannaisoan Assoo^ 
PrafessarafBa^sh LHcratoo and WcoKSi'a Studies spcctallzbigJnRciiBksBntTO Cnlton; and! OenderDisoiy.. My 'work 
is fdlfoafetybouiMi lip issues of gpoderand Boctaijodke. As amcanberef Ific Aiacrban Associatictn cfUaivecsi^ 
Woineiv as 'wait as tho AmerkaB AisaciBtfesi of University ProfesBort, I am consiantfy mindrui AfthetieBd ibr &^eBs hi 
our iiucdtidionsL Iamane^n»a%S(acaadvocali9 ofeqfuki^ ibr viiiooMdi, and of die civil JibialicstbatlefKi themselves 
bilMexpansumaiiddeVBlqpaiBntar'inii&cn’sappoiltmities. Over the pastdec&le, I have not hesitated to pet my dwo. 
employinsalm peril vdien ibese issues ivere inqtiestkiiL 

Moreover, I am afonmeroolfeee aihlde aad cohtcniQ to be an cathmaasdc amatour adiletc. T still comped; regolar^f in a 
varied of spoxta, and I am I stamicli ssppoitcr of Titfe IX. 

la short, stipporl &r Ttan GnfiHth is v^idl ioformed by the very isiies somelfey sac as reasos to quesllcsi liis 
ncmiaaiioai. LelmeaddressthisduecdyzTomisuidluKsbccaaxtcsdfaslutdimtfiustBsticadvocitejbrvroinen. lea 
local eenfeex! m which there k IrcxiKndcnis social pressure to glofix over gender Jesu&s, be has spoken out cspeafedly in 
support of lamiBss and Juritce. snppocihasbcu constant ladztsnlute^ and hk words aio fbmuded on dbeds of 
praotical sennse. From (he local Center fitflVamea and CSdl^oi in Oisis^ to the LDS Womesi^s Ridief Socic^^ Tom 
hasivodked ditdeasly tomsmb womeaiintbjeTnosrYubczabkorcircumsfanceias'n^Bs^wse whoenjiyinore 
eaifeasive nc t wo As of social support and affilmtion. 

I siiould add^atTom^a dao^iter, Ctiebea, was moneof siyclasaesaiewyearsago. Bveniflliad not coitkemliiow 
Tcna bfltl pnafa sk nuiUy aad perscmalfy, even rf Tb»d not seen him cn^ged hi local eoinimmi(y scrricc of benefit 1o 
wamen, 1 would have fousd A icanptiog to npport his nimniiaiion oc the evideace of hk dao^iter’s wcU-devciDped 
avrarenesa cf .^mdsr issoes, her strong end articulate sense of sdifaood, and her happy eagerness to havelicr '&dKr meet 
(he person many believed to be a houbtesome fbcuiUBl oc cacqMK. 

More gcnenlly, loy aoppoti for Tom GrrfTilh’B nomination to the beach is based on my cordfdciiDe la his agile intellect, 
bix prcfbixad icspoci the hinnanity of (hose around bioi^ aoid the stunorag energy he brings to «iy wark at hand. Tbave 

sometixiKS worried that our jedges too easily lose si^ of the lelatlocisiup bet^^en the geoeraHartioiu of the law, and the 
paiticalarcircciirHrtancmoflbepeopIe.Yvhom the law ifBKaiU to serve. Idoaofbawthisocaican'vdihTasn. Hccoj^i^ 
people with intensiCy, iiatcRs wrfhoct distiesticui, and never dirorces even file nsosl typical pcoblsm from (he pertknilsrity 
offiiosc itnigglkigto solve a mcaningfid qoestion. 

Writing as a Jbnintst^ IS educator, and la athlete, Iwholebeantsdly support Tom Grifittk’s oaminaticni to the bench. A 
more Calcofcd and cvea-handed cruuKdata Mvnld be drfiicult to ilmi 

ITI may be of further servico to you in your deliberations, do let me know. 



cce The HcnwrablcFttirKkJ.lxahy/'nM Office of Le^PoIky 



697 



AMERICAN UNIVERSITY 

WASHINGTON, DC 

DEPARTMBffOF JtlCTICi LW AND SOOEIY 

My 1,2004 


The Honorable Onin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Diricsen Senate Office Building 
Washington, DC 20510 

RE: Nomination of Thomas Griffith for U.S. Court of Appeal for District of Coltimbia 
Dear Mr. Chairman: 

I write this letter to support the nomination of Thomas B. Griffith for the United States 
Court of Appeals in the District of Columbia Circuit. 

I met Tom Griffith for the first time when I served with him on the Commission an 
Opportunity in Athletics appointed by the Secretary of Education. While I was impressed 
wiffi the dedication and hard work that all of the members of the Commission 
demonstrated, I found that Tom Griffith often asked the most penetrating questions of the 
witnesses called to testify about Title IX and made the most careful assessments of the 
mountains of documents we were asked to read. Tom is a strong supporter of Title DC 
both in principle and perhaps because he is the father of five daughters, aU of vriidm arc 
active in sports and some of whom he’ coaches m softball. 

Both Tom and I did raise questions during the bearings about the dangers of Title 3X 
being used as an excuse to cut or weaken men’s minor sports such as wrestling arii 
gymnastics by several universities, but these questions in no way diminished Tom’s 
support for Title IX and his overall strong commitment to equal opportunity for women 
and men in high school and collegiate sports. Tom Griffith stated many times during the 
hearings that Title IX was one of the great landmarks in the Civil Rights legislation that 
has been passed over the past half century. 

Imon 

University Professor 
Title DC Commissioner 



SCHOOl OF PUBUC AFFAIRS 

«00 MASSACHUSETTS AVtNUE.NW WASHINGTON. DC 20016-8043 202-885-2948 FAX 202-885-2907 
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pennState 



Graham B. Spanier 
President 


The Pennsylvania State University 
201 Old Main 

University Park, PA 16802-1589 
814-865-7611 
814-863-8583 (Fax) 

E-mail: gspanier@psu.edu 


June 28, 2004 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

RE; Nomination of Thomas Griffith for U.S. Court of Appeal for District of Columbia 
Dear Mr. Chairman; 

I write to support the nomination of Thomas B. Griffith for the United States 
Court of Appeal for the District of Columbia Circuit. I am the president of The 
Pennsylvania State University, former Chancellor of the University of Nebraska-Lincoln, 
a former Chair of the Division I Board of Directors of the NCAA, and the immediate past 
chair of the Big 10 Athletic Conference. My principal association with Mr. Griffith is 
that we served as colleagues on the Commission on Opportunity in Athletics appointed 
by the Secretary of Education. 

I write because of my concern that the Senate Judiciary Committee may have 
received objections from some individuals who might claim that Mr. Griffith is 
unsupportive of Title IX, the legislation that mandated equality of educational 
opportunity for women. I believe that such objections are unfounded and should not be 
given credence. During the many months that Mr. Griffith served on the Commission 
charged with reviewing Title DC, I found him to be supportive of the law that establi,shed 
Title DC. He was, in fact, outspoken in his support for the law while thoughtfully 
reflecting on matters of interpretation and commenting on potential refinements to 
enforcement protocols. 

The Commission was charged to carefully examine opportunities in athletics, and 
Mr. Griffiths was among the most incisive and analytical Commissioners. He listened to 
and reviewed the testimony of hundreds of witnesses, was compassionate in reacting to 
what he heard, kept an open mind about the options before the Commission, and always 
focused on the law and its interpretations. I was impressed with his service. 


An Equal Opportunity University 
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During our work, Mr. Griffith stated his belief that Title IX was one of the great 
landmarks in civil rights in our Nation. I also have heard him speak of his deep personal 
interest, as the father of five daughters, each one of whom has been active in sports. 
Moreover, he has had the good fortune of coaching some of his girls. He and I both had 
some criticisms of the way the Department of Education has at times gone about 
enforcing Title IX. VirtuMly all of the Commissioners had suggestions for refinement 
after hearing testimony from individuals and schools. 

It is my opinion that Mr. Griffidis has served his country with integrity during his 
career, including his service on the Commission. I saw in him the qualities one would 
desire in a federal judge. 


Sincerely, 



Copies; 

The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 

United States Senate 

152 Dirksen Senate Office Building 

Washington, DC 20510, and 

Office of Legal Policy 

United States Department of Justice 
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UNITED .States department of education 

OFFICE OF POSTSECONDARY EDUCATION 


THE ASSISTANT SECRETARY 


My 12. 2004 


The Honorable Omn G. Hatch 
Chainnan, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

RE; Nomination of Thomas Griffith for U.S. Court ofAppeals for the District of 
Columbia Circuit 

Dear Mr. Chairman: 

I 'write to support the nomination of Thomas B. Griffith for the United States Court of 
Appeals for flic District of Columbia Circuit I consider Tom a ffiend and a colleague. 
We share a common interest in increasing opportunities for aU our citizens, young and 
old alike, to p'ursue postsecbndary education. 

During 2002, as an ex officio member of the Commission on Opportunity in Athletics 
established by S’ecretary of Education Rod Paige, I had the pririlege of working with 
Tom and other members of the Commission as we studied Title DC and ways to make it 
better. Throughout the six months that the Commission met and heard testimony about 
Title DC and its impact on the lives of indi-vidual student athletes, I always found Tom to 
be outspoken in his support for the law. He pro'vdded thoughtful and reasoned comments 
■with respect to differing interpretations of the law and its enforcement by the Departoent 
of Education. 

Tom’s deep personal interest as the father of five daughters, each one of whom has been 
active in sports, was clear fliroughout the Commission’s proceedings. He shared his 
criticisms of the way the Department of Education has, at times, gone about enforcing 
Title DC in a professional manner and was always -wiLling to hear other points of -view. 
Tom, and virtually all of the other Commissioners, had suggestions for improvements and 
refinements to the Department’s enforcement practices after hearing testimony from 
indi-riduals and schools. 


1990 K STREET, S.W. WASHINGTON, D.C. 20006 

Our mission is ta ensure equal ac^ss to educaiian and to promote educatianaL extxUgmce throughout dxe JNatian. 
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Page 2 The Honorable Orrin G. Hatch 


Tom was a valued member of the Commission for both his candor and his passion for 
increasing athletic opportunities for women and men. Tom has ail the qualities one 
would desire in a federal judge. 


Sincerely, 


Copies: 



The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 

United Stales Senate 

152 Diricsen Senate Office Building 

Washington, DC 20510, and 


Office of Legal Policy 

United States Department of Justice 
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HARVARD LAW SCHOOL 

CAMBRIDGE • MASSACHUSEn'S • 02138 


WILLIAM J- STUNTZ 

PhSfeisar uf Law 

6U-496^055S 

nTunn @ lawJtArvard. edu 


June 21, 2004 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman: 

i 

I I write in support of Tom Griffith, who has been nominated for a scat on the D.C. Circuit, 
I]ve known Tom for more than twenty years; he and I went to law school together at the 
University of Virginia, and we’ve kept in touch ever since. I believe I know him well. Few 
people I know deserve to be called wise; yery.fevi deserve to be caBed both wise and good. Tom 
is a wise and good man. I believe he will be one of this nation’s finest judges. 

There are two sets of characteristics to look for in a prospective appellate judge. The first 
is intellectual horsepower. Federal courts of appeal handle problems of incredible range and 
complexity; judges must be able to analyze and break down those problems quickly and 
correctly. Tom is more than qualified on that score. He was one of the smartest people I knew 
during my time at Virginia, and he is more than just smart — he is genuinely thoughtful. He 
understands that he doesn’t understand everything (a rare chrracteristic among smart lawyers, in 
my experience). He also understands that law is not an abstact mind game, that real lives are at 
stake in legal decisions. And that a just legal system cannot tlecide cases by running them 
through some partisan or ideological grid. Those understandings lie at the heart of wisdom. Few 
people have it. Tom does. 

The second set of traits goes to character. This is where Tom really shines. When we 
were in law school together, I thought Tom was the finest human being I knew, and his decency 
and integrity have only grown since then. He is unfailingly modest and moderate, decent and 
empathetic. He does not have an arrogant bone in his body. ■ (There are not very many talented 
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lawyers about whom one could write that last sentence.) His integrity and selflessness are 
evident to all who know him. 

I know a great many talented men and women in America's legal profession; I’ve taught 
more than three thousand students at three top law schools, and I have friends scattered across the 
country in various kinds of law practice and in academics. 1 do not know anyone whom I would 
rather see on the federal bench than Tom Griffith. If he is confirmed, he will not just be a good 
judge. He’ll be a great one. This is one vote of which you will always be proud. 


Sincerely yours, 




William J, Stuntz 


cc; The Honorable Patrick J, Leahy 
Office of Legal Policy 
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United Nations 
Nations Unics 



tMcmational 
Criminal Tribunal 
Tor the former 
Yugo^via 

TribunaJ Pteal 
Intcma^onal poiv 
I'ex-Ywgoslavie 


22 June 2004 


The Honorable Orrin G. Hatch 
Chairman, Copimittee on the Judiciary 
United States Senate 
224 Dirkscn Senate Office Building 
Washington, DC 20510 

VIA FACSIMH.E 202-228-1698 


Dear Mr. Chairman: 

I am very pleased to recommend Mr. Thomas C. Griffith for appoinmient to the United States 
District of Columbia Court of Appeals. Mr. Griffid> is a lawyer of the Widest character and legal ability 
and would make an excellent addition to die Court. 

I have had the good fortjtne of working with Mr. Griffith for a number of years during my tenure as 
the Executi^^ Director of the American Bar Association Central European and Eurasian Taw Initiatiw 
(CEELI). In addition to serving on the CEELI Advisory Board, Mr. Griffith traveled with me to a number 
of countries on behalf of the CEELI program, including Croatia, Serbia, Russia, Czech Republic and several 
other countries, participating in our work training of judges and lawyers in these countries. He showed 
considerable legal skill and knowledge during these visits and was very helpful to us in explaining legal 
concepts to these legal professionals as well as demonstrating a very fair-minded approach to the law. He 
has been particularly active in working to establish a regional judicial training institute in Prague (the 
CEELI Institute) and without his tireless efforts and commitment, this important project would not gotten 
off the ground. 

I have also had the pleasure of attending many meetings with Mr. Griffith with Congressional 
leaders in both the United States Senate and House of Representatives, including members of both major 
political parties. He is clearly highly respected by Members of Congress and their staff, no doubt due to his 
manifest integrity as well as his outstanding abilities as a lawyer. I would also note that he and 1 also started 
our legal practices in the same city (Charlotte, North Carolina) and while I did not know him personally at 
that time, I can attest that he enjoyed a very high reputation in the legal profession there as well. 

As the Deputy Registrar of the Imemational Criminal Tnbunai for the former Yugoslavia in The 
Hague, Netherlands and in my previous work as the Chief of Staff to the Tribunal's President, as well as my 
twenty-plus years of experience as a practicing lawyer, international legal academic, UN official and in non- 
governmental legal world, I have dealt with many lawyers and judges from throughout the United States 
and the world, including all the major legal systems. Mr. Griffith is without question one of the best 
professionals with whom I have worked, given not only his capability as a lawyer but his integrily as a 
person. He also .shows an open-minded approach to legal and other issues, and I have discussed many 
issues with him, a number of which wc come at somewhat different angles, and his intellectual honesty and 
integrity are outstanding, 

I am thus pleased to highly recommend Mr. Griffith. He would make an outstanding judge for the 
Court. His strong legal abilities, high character and micgrity and strong commitment to the Constitution 
would serve the Court extremely well. 


Sincerely. 


David Tolbert 
Deputy Registrar 


cc; TTie Honorable Patrick J. Leahy, Ranking Member, Committee on the Judiciary 
Office of Legal Policy, United States Department of Justice 

ChurchiUplcin i , 2517 JW The Hague. P,0. Bd* I3SHR, 250J EW The Hague. Nctherlandii 
CTwrchillpleirt I, 25!7 JW La llaye. B.P. I3MS,2S0I La Ha>e. Pays-Bas 
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STEVEN M. UMIN 
(202) 434-5047 
FAX (202) 434-5099 
surain@wc.com 


im OFFICES 

WILUAMS 8 CONNOLLY LLP 

725 TWELFTH STREET, N.W. EDWARD BENMETT WILLIAMS (1920-1980) 

PAUL R- CONNOLLY (1932-I9y8> 

WASHINGTON, D. C. 20005-5901 
(202) 434-5000 

June 14, 2004 


United States Senate 
Committee on the Judiciary 
224 Dirkeen Senate Office Building 
Washington, DC 20510 

Dear Chairman Hatch and Senator Leahy: 

We write in support of the nomination of Thomas B. Griffith to the United States 
Court of Appeals for the D.C. Circuit. We have worked with Tom in a variety of 
contexts and can attest to his outstanding character and legal ability. 

Recently, Tom was unfairly portrayed in the Washington Post for late payment of 
his D.C. Bar dues. The Post improperly equated Tom’s situation to “disciplinary 
suspension,” a rare sanction imposed only when a lawyer knowingly refuses to pay bar 
dues. It was nothing of the kind. When advised of the problem, Tom promptly paid his 
dues in full. Tom is an outstanding attorney who takes his responsibilities as a member 
of the bar seriously. As the attached Letters to the Editor demonstrate, Tom is 
supported by many people on this issue. 

In 1998, while he was serving as the United States Senate Legal Counsel, Tom 
did not receive his D.C. Bar invoice. Indeed, the D.C. Bar has confirmed that there is 
no record of a standard “certified receipt,” that would have been returned in September 
1998 had such a reminder letter been sent to Tom. After 1998, the D.C. Bar sent no 
statements either to Tom or to his law firm regarding any late bar dues. When Tom 
returned to Wiley Rein & Fielding in 1999 for sixteen months, he assumed that the firm 
was paying his bar fees, as it did for all other attorneys. 

Each year, the D.C. bar sends its members a reminder to renew their bar 
memberships. In this process there is always potential for inadvertent oversight. As a 
result, D.C. Bar counsel notes that every year over 3,000 D.C. lawyers (and a number of 
sitting judges) are “administratively suspended” for late payment of dues. This is what 
happened to Tom. By immediately paying his dues when he became aware of the 
oversight, Tom took the proper course of action. According to the D.C. Bar coimsel, 
such an oversight is entirely common and of no major concern, particularly where no 
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WILLIAMS 8 CONNOLLY LLP 

United States Senate 
Committee on the Judiciary 
June 14, 2004 
Page 2 


reminder notice is sent out. In fact, Tom was promptly reinstated after he paid his 
accrued dues, without any question raised about possible sanctions. 

Those whose names appear below are all experienced lawyers and active in the 
organized bar. In our opinion, this matter does not raise a question concerning Tom’s 
fitness to serve on the bench. Each of us has had extensive contact with Tom and 
heUeves him to be extremely well qualified for service on the D.C. Circuit. For years 
Tom has been a leader in the bar and has shown dedication to its principles. The 
federal bench needs people like him, one of the best lawyers the bar has to offer. We 
urge the Senate to confirm his nomination. 

Sincerely, 



Steven M. Umin 
Williams & Connolly LLP 
726 Twelfth St., N.W. 

Washington, DC 20006 

202-434-5047 (office); 202-434-5029 (fax); sumin@wc.com 


R. Wmiam“Biir Ide 
McKenna Long & Aldridge, LLP 
(President of the ABA, 1993-94) 

303 Peachtree Street, NE, Suite 5300 
Atlanta, GA 30308 

404-627-4660 (office); 404-892-4667 (home) 
404-527-4198 (fax); bide@mckennalong.com 

Talbot “Sandy” D’Alemberte 
President Emeritus 
(President of the ABA, 1991-92) 

Florida State University 
Tallahassee, FL 32306 

850-644-0800 (office); dalember@mailer.feu.edu 
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Dean Michael K. Young 

George Washington University Law School 

2000 H Street, N.W. 

Washington, DC 20052 

202-994-6288 (office); 703-632-9046 (home) 

202-994-6167 (fax); myoung@law.gwu.edu 

Homer E. Moyer, Jr. 

Miller & Chevalier Chartered 
655 15th Street, NW, Suite 900 
Washington, DC 20005 
202-626-6020 (office); 301-951-9596 (home) 

202-628-0868 (fax); hmoyer@milchev.com 

Professor Stephen A. Saltzburg 

George Washington University Law School 

2000 H Street, N.W. 

Washington, DC 20052 

202-994-7089 (office); 202-797-9028 (home) 

202-994-9811 (fax); ssaltz@law.gwu.edu 

Professor Thomas D, Morgan 

George Washington University Law School 

2000 H Street, N.W. 

Washington, DC 20052 

202-994-9020 (office); 703-312-0001 (home) 

202-994-9811 (fax); tmorgan@law.gwu.edu 

Jim Slattery 

WUey, Rein & Fielding 

1776 K Street NW 

Washington, DC 20006 

202-719-7264 (office); 202-255-3102 (ceU) 

202-719-7049 (fax); jslattery@wrf.com 

Kirk L. Jowers 
Caplin & Drysdale 
One Thomas Circle, N.W. 

Washington, DC 20006 

202-862-6067 (office); 202-429-3301 (fax); klj@capdale.com 
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Trevor Potter 

Caplin & Drysdale 

One Thomas Circle, N.W. 

Washington, DC 20005 

202-862-6092 (office); 202-429-3301 (fax); tp@capdale.com 
Gene C. Schaerr 

Sidley Austin Brown & Wood LLP 
1601 K Street, N.W. 

Washington, DC 20006 

202-736-8141 (office); 301-963-4122 (home) 

202-736-8711 (fax); gschaerr@sidley.com 

Jay T. Jorgensen 

Sidley Austin Brown & Wood LLP 

1501 K Street, N.W. 

Washington, DC 20006 

202-736-8020 (office); 703-255-4818 (home) 

202-736-8711 (fax); jjorgen8en@8idley.com 

Ryan D. Nelson 

Sidley Austin Brown & Wood LLP 
1501 K Street, N.W. 

Washington, DC 20005 

202-736-8055 (office); 703-761-3198 (home) 

202-736-8711 (fax); melson@sidley.com 
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June H, 2004 


BY E-MAIL (lettersfSwashpost.com'l 
Editor 

Letter to the Editor 
The Washington Post 
1150 15* Street, N.W. 

Washington, DC 20071 

Dear Editor: 


We write in response to the June 4* article on the nomination of Thomas 
B. Griffith to the D.C. Circuit. We have worked with Tom in a variety of contexts. 
Contrary to the Post’s implication, Tom is an outstanding attorney who takes his 
responsibilities as a member of the bar seriously. Tom did not receive his D.C. Bar bill 
as an attorney for the federal government in 1998. Thereafter, the D.C. Bar sent no 
statements either to Tom or to his law firm. As soon as he realized that bills were 
unpaid, he paid them. Tom took the common and proper course of action under the 
circumstances. This innocent oversight has no bearing on his ability to serve as a judge. 

For years Tom has been a leader in the bar and has shown dedication to its 
principles. The federal bench needs judges like Tom, an excellent lawyer who is 
supported across the political spectrum, including by Dean Michael Young, Steve Umin, 
Jim Slattery, Kirk Jowers, Trevor Potter and Gene Schaerr, and law professors Stephen 
Saltzburg and Tom Morgan. With them, we support Tom and believe he has the 
intellect and judgment to be an excellent judge. 


David E. Kendall 
Williams & Connolly LLP 
725 Twelfth Street, N.W. 
Washington, DC 20005 

202-434-5145 

dkendall@wc.com 

Lanny A. Breuer 

Covington & Burling 

1201 Pennsylvania Avenue, NW 

Washington, DC 20004-2401 

202-662-5538 

lbreuer@cov.com 
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Sairmc! D, Walker, Esq. 
5330 South Marsliall Street 
Littleton, Colorado 801 23 


Jane 18, 2004 

VIA FACSIMILE: 202-228-1698 

The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman: 

1 am pleased to support the nomination of Thomas B. Griffith to the United States Court of 
Appeals for the District of Columbia Circuit. 

Tom and T began, law practice on the same day in 1985, joining the law firm of Robinson, 
Bradshaw & Hinson in Charlotte, North Carolina. Tom has been a dose personal friend and 
professional colleague ever since. I left Charlotte to join the Bush-Quayle administration in 
1 989. Tom came to Washington shortly thereafter and eventually recruited me to join his 
law firm, Wiley .Rein & Fielding LLP, in 1 992. We practiced together until he became 
counsel to the U.S. Senate, and again until he became general counsel at Brigham Young 
University. (I left Wiley Rein in 2002 to become the U.S. and worldwide chielTcgal officer 
and public affairs vice president for Coors Brewing Company in Golden, Colorado, my 
current job.) 

I can think of no finer candidate than Tom for this all-important judgeship. Me lia.s an 
uncommonly keen mind. His expertise in adroinislrative law, refined in the crucible of the 
U.S. Senate, will make a unique contribution to the D.C. Circuit. Moreover, I have witnessed 
Tom's commitment to integrity and ethics in countless situations over the years. Never once 
have 1 seen him display anything less than a rigorous cominumcnt to the tiutlii. 

On a personal note, Tom is patient and fair. He will bring an excellent demeanor lo the 
bench. 

I hope these observations are of assistance to your Committee. 

Yours, 


Very,Truiy 



Samuel D, Walker 
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cc; The Honorable Patrick J. Leahy 

Ranking Member, Committee on the Judiciary 
United States Senate 
152 Dirksen Senate Office Building 
Washington, DC 20510 
VIAFACSIMILE: 202-224-9516 

Office of Legal Policy 

United States Departmait of Justice 

VIA FACSIMILE: 202-514-5715 
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LynnD.Watdle 
3359 Cherokee lane 
Provo, UT 84604 

TEt. (801)375-9591 (h); 422-2(;i7 (o); FAX 801-422-0391: Email: wardlclni@joimail.com Qrwardlel@lawgate.byu.edu 

June 18. 2004 

The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Pirksen Senate OfBce Building 
Washington, DC 20S10 

via fax- 202-228-1698 

Dear Mr. Cliainnan: 

I write to express my strong personal support for the nomination of Thomas B. Griffith to 
Serve as a Judge on the U.S. Court of Appeal for the District of Columbia. I have some 
professional and personal knowledge of Mr. Griffith, and of the court to which he has been 
nominated. I am a law professor at the J. Reuben Clark Law School at Brigham Young 
University, and have known Tom well as a neighbor, fellow-lawyer, member of the university 
community, and fellow church service volunteer for the past four years. 

Tom has set an outstanding example of professional excellence while serving as the 
General Counsel at Brigham Young University. He is committed to the highest standards of 
legal service and of legal education, and he has contributed significantly to helping our law 
students understand the importance of setting high standards and of working hard to prepare to 
accomplish their highest professional aspirations. He has made exceptional presentations to our 
students about his own remarkable legal experiences, and he has brought a number of remarkable 
professional leaders to speak to the law school and university, including present and former 
members of the Office of Counsel to the President (of both political parties). Senators, members 
of the President’s Cabinet, and other persons of significant experience and influence in 
Washington, D.C., with whom he has contact. He was the moving force behind the convening of 
an outstanding symposium of former U S. Solicitors General that met here at Brigham Young 
University. It was his vision and encouragement that initiated the conference, and it was through 
his great personal effort that we were able to get every living Solicitor General except one to 
attend and participate. The resulting law review issue provided the most comprehensive glimpse 
into the operation of that most important government legal office, and into the work of the U.k 
Supreme Court’s “Tenth Justice,” as the Solicitor General has been called. Tom has made these 
extraordinary contributions without any official position in or remuneration from the law school, 
and on top of the heavy responsibilities he has as a ‘‘working lawyer.” the General Counsel for 
Brigham Young University, That exemplifies his commitment to excellence in the legal 
profession. 

Second, I have had occasion to discuss many difficult legal issues with him, and 1 have 
discovered that Tom Griffith has a very sharp, well-trained legal mind. His analysis of complex 
legal issues is very cogent and in.sightfitl. Despite his own brilliance and significant experience, 
he is not just willing but anxious to consider new perspectives. He is very respectfiil of others, 
and is comfortable working with and listening to those who have different views. He is a rare 
hue intellecmal, alive intellectually, anxious to learn, and teachable. Tom also is a respecter of 
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the rule of !aw, and of the institutions and processes of our government, but he is not a rigid, and 
resists “perfectionism" as well as laziness and lawlessness. 

Third, Tom Griffith has a kind and gentle heart and a genuinely jfriendly personality. 
Time and again in our volunteer service I have seen Tom slww exceptional kindness, mercy, and 
tolerance. He has a great sympathy for those on the margins of society, the poor, the 
disadvantaged, the sick, the wounded, the discouraged, and the deprived. He is quick to note 
unfairness and to criticize abuse of power. Near the top of his list of personal heroes is Mother 
Teresa of Calcutta and the Sisters of Charity because of their selfless dedication to serving “the 
least” in society, with no thought of personal gain. One of Tom’s favorite writer is C.S. Lewis, 
who combined great intellect wiQi genuine morality and great faith. Tom strives to unite his 
tremendous legal skill and great intellect with commitment to the highest standards of ethical 
professionalism and hi^ principle. 

Finally, I myself was first admitted to the bar of the District of Columbia, while I was 
clerking for Judge John J. Sirica of the U.S. District Court for the District of Columbia. The 
Court of Appeals sat a few floors above our court, and the appellate and district judges had their 
chambers in the same building. I understand the complex regulatory and administrative matters 
that often arc on the docket of federal courts in the District of Columbia. Tom Griffith is 
exceptionally well qualified to serve on that particular court and to address tire kinds of issues 
that come before it. I have total confidence that Tom Griffith will make an outstanding 
contributions to the work of the (J. S. Court of Appeals for the District of Columbia, and his 
appointment will enhance the judicial branch of our national govenunent. I also realize how 
important it is that the D. C. Circuit have enough qualified judges to operate effectively, and 
believe that it is in the country’s interest to not delay any further filling the vacancy for which 
Mr. Griffith has been nominated. 

Thus, I recommend that the Senate Judiciary Committee and the full Senate act promptly 
to oonflrm Thom as B. Griffith to serve as a Judge on tire U. S. Court of Appeals for the District 
of Columbia, 



cc: The Honorable Patrick J. Leahy 
Ranking Member, Committee on the Judiciary 
United States Senate 
152 Dirksen Senate Office Building 
Washington, DC 20510, and 
via fax- 202-224-9516 

Office of Legal Policy 

United States Department of Justice 

Washington, DC 

via fax -202-514-5715 
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June?, 2004 


To the Editor: 

Friday’s article by Carol D. Leonig about the nomination of Thomas Griffith 
(“Appeals Court Nominee Let His Bar Dues Lapse”), prompts this letter in praise of Mr. 
Griffith’s nomination. I have known Tom since he was Senate Legal Counsel and I was 
Solicitor General, and I have the highest regard for his integrity. While his reported lapse 
in the payment of D.C. Bar dues should certainly be explored by the Senate Judiciary 
Committee, Tom’s account of the circumstances is eminently reasonable and largely 
corroborated. What is more, for my own part 1 would stake most everything on his word 
alone. Litigants would be in good hands with a person of Tom Griffith’s character as 
their judge. 


Yours sincerely. 


Seth P. Waxman 
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June 21, 2004 


The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Wa^ington, D.C. 205 10 


www.wrf.coni 


Dear Chairman Hatch: 


Richard E. Wiley 

262 . 719.7010 

fw()ev@wrr.com 


As a former law partner of Tom Griffith, and as a long time observer of his legal 
career, I write to urge Senate confiimation of Ms appointment to the US. Court of 
Appeals for the District of Columbia Circuit Tom is an outstanding lawyer* with 
keen judgment, congenial tempennent and impeccable personal integrity. He would 
bring great expertise and fair-minded impartiality to the bench and, in my jud^ent, 
would be a considerable credit to the D.C. Circuit and the Federal Judiciary as a 
whole. 


During his tenure at our finn, both as an associate and partner, Tom was universally 
liked and respected by his colleagues, whatever their professional background or 
political identi fication. He brought remarkable intellectual vigor to his work, and 
was considered by all as one of our most talented litigators. Speaking personally. I 
also admired his dedication to family and various public and religious activities, in 
short, Tom is a wonderful person and an exceptional professional, and I recommend 
him to you without qualification. 

Thank you for your consideration of tfiis letter and best regards. 

Sincerely yours, 

53 . 0 . 


Richard E. Wiley 

cc; The Honorable Patrick J. Leahy 

Office of Legal Policy, United States Department of Justice 
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